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I 

TO 

TUB  UlUUT  llOXOURAUI.li 

THOMAS,  LORD  ERSKINE, 
Sec*  hc»  &c« 


3fy  Lordy 

HAVING^  been  encour<^ed  by  your  Lordship  to 
undertake  the  folhwmg  treatise ^  I  now  humbly  beg-  leave 
to  dedicate  to  you  the  result  of  my  labours,-  and  at  the 
same  time  to  express  the  deep  seme  which  I  entertain 
of  the  many  favaurf  recehed  from  your  kindness^  and 
in  partieutar^  the  most  gratifying'  mark  of  confidence^ 
which  you  heew  conferred^  by  honouring  me  with  the  pro* 
fessional  tuition  of  your  sotu  I  beg^  to  subuL  t  ibe  mtjstlf 
with  the  greatest  gratitude  and  respect^ 
My  Lord^ 

Tptr  Lordship'o 
mast  obliged  and 

obedient  servant^ 

Joheph  Chitty* 

Temple,  7th  November^ 
A.  D.  1808. 
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PREFACE. 


IN  submitting  the  followmg  treatise  to  the  public,  it 
may  not  he  improper  to  prefix  a  short  prospectus  or 
analytical  view  of  its  contents,  by  which  the  reader  may 
be  enabled  to  judge,  how  far  the  subject  proposed  to  be 
considered  may  be  worthy  of  his  attention. 

Upon  the  practice  of  the  courts  of  common  law, 
there  are  already  before  the  public  several  very  able 
treadses  ;  but  there  Is  no  work  of  any  magnitude  which 
points  out,  the  Parties  to  an  action,  the  Fonnft  thereof^ 
or  the  Pleading's  therein  j  and  the  very  frequent  defeats, 
in  actions  and  defences,  occasioned  by  mistakes  in  these 
points,  sufficiently  evince  the  utility  of  a  practical  work 
upon  ^e  subject;  I  have,  therefore,  been  induced  to 
submit  the  following  pages  to  the  profession. 

In  the  ^rst  chapter,  which  relates  to  The  Parties  to 
an  action,  I  have  endeavoured  to  point  out  who  should 
be  made  the  plaintiifs  and  who  the  defendants,  as  well  in 
actions  on  contracts  as  for  torts,  and  not  only  with  re- 
ference to  the  interest  and  li:ii)irit\  of  the  original  p;ir- 
ties,  and  tiie  number  of  them,  and  whether  standing  iu 
the  situation  of  agents,  joint*tenants,  tenants  in  com- 
mon, or  partners,  and  who  are  to  join  or  be  joined ; 
but  also  where  there  has  been  an  assignment  of  interest, 
or  change  of  credit,  or  survivorship  between  several,  or 
death  of  all  the  contracting  parties,  on  bankruptcy,  in- 
solvency, or  marnage.  The  consequcsnces  of  mistakes 
in  the  proper  parties,  and  how  they  are  to  be  taken  ad- 
vantage of,  and  when  they  are  aided,  are  also  pointed 
out. 
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In  the  second  chapter  arc  consuK  red  the  1  oym  and  the 
Particular  Applicainkty  of  each  Action  i  the  pleadii^^ 
judgment  and  coBta  tlicrein  in  general ;  the  cionseque*- 
ces  of  mistake  i  die  y^inder  of  dHTercnt  Jbrmt  and  of 
dtfi^refit  rt^^hts  of  action  $  die  conseqneiKes  of  Mhjoh^ 
der ;  and  the  Election  of  the  best  remedy,  where  the 
plaintiif  has  the  choice  of  several*  In  considering  each 
personal  acdon,  viz.  agsumptit^  debt,  covenant,  detinue^ 
case,  trover,  repievin,  trespass  and  ejectment^  I  have 
endcaroured  to  confine  my  observations  to  the  cases, 
where  tlie  action  is  sustainable,  or  when  it  is  preferable 
to  another  remedy,  without  inquiring  into  the  nature  of 
rights,  or  of  injuries,  which  would  have  been  foreign 
to  the  object  of  this  treatise/a)  I  have,  however,  im 
one  instance,  thoui^lu  it  advisable  to  depart  from  this 
plan,  in  order  the  better  to  explain  the  distinction  be- 
tween  the  action  of  trcspMSj  and  diat  of  trespass  on  the 
eaeef  and  for  this  purpose,  I  have  endeavoimsd  to  state 
the  distinctions  between  torts  committed  in  fact,  or  in 
legal  consideration  with  and  without  force,  and  between 
torts  immediate,  and  consequential,  and  how  far  the  le- 
gality of  the  original  act,  or  the  defendant's  intention 
may  affect  tlie  form  of  action,  and  the  difference  made 
by  the  circumstance  of  the  defendant's  having  acted  un- 
der colour  oi  process.  The  consequences  of  mistake  in 
tlie  form  of  action  arc  also  stated* 

The  Joinder  of  different  Forme  and  of  different 
'Rights  of  action,  and  the  consequences  of  mistake,  are 
of  the  greatest  importance  to  the  success  of  a  cause. 


(a)  In  mttij  works  under  the  title  of  a  particDliir  actba,  we  find  the*  nn- 
tai«  of  righf  considered ;  m  for  initmee  onder  tbe  bend  Mmmpsit,'^  wf- 
Ipr  vtntiiiK  tiMt  k  liee  on  abilf  of  csehmge,  we  find  Che  whole  tew  ttpon  billa 
of  exchanfe  ia  eoReoted.  TIub  ii  not  a  eonvenienC  mode  of  emMghif  tlio 
tahject  in  a fiktukng  point  of  viev,  where  the  olgeet  of  ioquicj  it  mereljr  the 
at>plieation  of  the  form  of  istion  end  not  the  right* 
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and  I  have,  therefore,  with  some  minuteness  pointed 
•at  the  partkular  instances  of  Joinder  which  may  be 
*■  MBt  lUtd^  to  «me  in  prac^* 

In  vaMM  caaesy  the  pfaiinliff  baa  9ft  £kctun  of  aer^ 
ral  differeiit  forms  of  action  for  Ac  same  injury,  and  a 
judicious  choice  is  so  material,  that  it  may  licqucuily 
enable  the  plaintiii  to  enibrce  his  claim,  which  would 
be  defeated,  fay  ^  adoption  of  a  diffierent  coune  ;  I 
lunre,  HmtdSatt^  atated  aevend  leadiog  points,  wUck 
may  direct  the  pl^er  in  bie  cbcace  of  tbe  varioika  fe* 
medies. 

In  the  third  chapter ^  a  few  Ceiural  Ridc^  relating  to 
Fheu^ng  an  collected,  and  pursuing  tbe  definition  of 
pleadingii  (viz.  a  statement  in  a  kigicaJ  and  kgal  form 
of  the  factt  of  which  the  coorts  aw  not  bound  ex  ofid9 
to  take  notice,)  I  have  first  pointed  out,  ivhat  facta  are 
neccftsar^  to  be  stated,  distinguishing  those  of  which 
the  court  will  ex  oj^do  take  nouce»  without  tbeir  being 
shewn  in  pleading  i  and  secondly,  the  mode  of  stating 
those  facts,  with  reference  to  certainty,  and  other  par* 
ticulars  ;  and  thirdly,  I  have  considered  the  ruka  of 
constri^tiony  concluding  the  chapter  with  the  division 
of  the  parta  of  pleading. 

The  fourth  cht^er  relates  to  the  form  and  requisites 
of  the  Prmctpe^  when  the  plaintiff  proceeds  by  special 
original,  and  of  the  Declaration  in  personal  actions,  and 
with  respect  to  the  latter,  are  stated,  hrst,  the  general 
repdeitee^  and  secondly,  the  different  parta^  and  more 
particular  repdsitee^  whether  in  actions  founded  on 
contracts  or  for  torts.  assumpstty  the  appropriate 
special,  and  common  counts  are  fully  examined,  and 
the  structure  of  declarations  in  debt^  and  covenant^  is 
separately,  and  distinctly  considered. 

Actions  in  form  ex  dedcto  are  so  multifarious,  that  I 
have  thought  it  better  to  refer  the  reader  to  the  prece- 
dents,  and  notes  in  the  second  volume,  than  to  attempt, 
in  the  hrst,  to  point  out  the  structure  of  the  declaration, 


P  a  E  F  A  CK^ 

in  each  ftrtimlar  caaei  I  hm^  faovererf  cotpidorad 
the  general  tule9  to  be  observed  in  Inunmf  declnmtiiUHi 

in  actions  for  torts,  and  which  will  be  iound  to  relate  to 
the  statement  of,  7?rf I,  the  matter  or  thing  affected; 
tecondhf^  the  plaintiff 'sr^Al  or  inteceet;  1^1101%,  the  l»> 
Juryi  vadfiurihfyt  the  multing  dbnMyiMw 

The  ntflhrof  JeMr«/Cb«M*intlH.»e  d«d««i«i 
and  the  forms  thereof,  are  also  treated  of  in  this  chap- 
ter, which  concludes  with  a  summar}-  of  the  instances^ 
in  which  different  defects  in  a  dedaiation  will  be  aided. 

The  CUdmof  CanuMonee^  statement  of  the  def endsat's 
Appearance^  and  Defencey  the  Demand  of  Oyer^^  and 

statement  of  a  Deed  upon  it,  and  the  different  debcrip- 
tions  of  Imparlances^  being  connected  with  pleading,  are 
examined  in  the  fifth  chapter* 

In  the  remaining  chapters  are  considered  in  their  nap 
tural  order— /^li^is*  to  the  yuruiSetien  and  m  Abatement^ 
and  ihc  proceedings  tht  i  con  ;  pleas  in  Bar  to  the  action, 
and  Avozvrksy  and  Cognisances  hi  replevin ;  RepUca* 
tione^  and  ^ew  Ase^gnmentSf  and  pleas  in  bar  to  avow- 
ries and  cognisances  in  replevin ;  JRej^indere^  and  the 
mbeetfuent  Pleadings ;  Utuea^  Repleadere^  Pleae  Puu 
Dai  yi  in  Conihuiaacc ,  Di  n.urrcr^  and  yoinders  in  de- 
murrer^ and  this  volume  concludes  with  a  copious  index 
of  the  contents* 


As  tlie  princ^al  object  of  the  frst  volume  is  directed 
to  the  statement  of  the  Generai  nUee  affecting  pleading, 
I  have  thought  it  advisable  in  a  second  volume,  to  give 
Precedents  of  the  Pieadinge  most  likely  to  occur  in  prac- 
tice, with  iu)tes.  The  coatcnis  of  this  second  volume, 
will  appear  from  the  analytkai  table  prejixed^  and  from 
the  index  at  the  end  of  dnt  volume* 

The  forms  of  Courts,  being  the  commencements  and 
conclusions  of  declarations  in  each  court,  and  in  par* 


Digitized  by  Googl 


ticular  actions,  and  the  precedents  of  declaratiooa  on 
Bilb  of  fixclmige,  Checkst  and  Promissoiy  Notes 
faaving  already  been  puUished,  are  not' given  at  length 

in  this  voliime,  but  the  common  cotthte  for  money  de- 
mands, in  all  ihe  casc^j  wiiuh  (jrdinarily  occur  in  prnc- 
tke»  are  given  on  accoujot  oi  their  great  utility;  the 
Mfeement  of  the  subject  matter  of  the  debt  in  these  pre- 
cedents, not  only  serving  in  ^derations  in  Msumpsit, 
but  also  in  debt  on  simple  contract,  pleas  and  notices  of 
set-off,  and  in  affidavits  to  hold  to  bail. 

In  stating  di£ferent  tkiea  to  real  property,  and  the 
esft»gyiBCT>  and  other  means  hf  which  such  tides  hav6 
been  acquired,  die  pleader  freqnendy  has  very  constdera* 
ble  difficvilty  ;  I  have,  thcrcioi  c,  given  a  great  variety 
of  precedents  under  this  head.  With  respect  to  other 
special  eotmts,  and  to  pleas,  replications,  rejoinders,  &c« 
I  have  endeavoured  to  give  one  or  more  of  the  most 
usual  precedents  under  each  head,  and  have  in  general, 
in  the  notes,  referred  to  the  precedents  which  may  be 
found  in  print.  It  was  impracticable  to  give  a  prece- 
dent for  every  case  which  might  occur,  but  those  con- 
tained  in  this  i(olume  may  be  readily  appHed  to  the  par* 
deular  circumstances  of  each  case,  or  at  least  may  as- 
sist in  the  structure  of  other  pleadings ;  and  though  the 
student  may  derive  some  assistance  from  this  collection, 
yet  he  must  not  thereby  be  induced  to  refrain  from 
taking,  or  at  least  analyzing  other  pleadings,  according 
to  the  course  which  his  own  judgment  or  that  of  a 
friend,  more  experienced,  may  suggesu  ' 

The  udlity  of  n  work  of  this  descripdon  must  depend 
on  die  mode  in  which  the  subject  is  arranged,  the  corw 

rectTu  ss  of  the  positions  supported  by  legal  decisions, 
the  selection  of  the  best  authorities,  and  the  facility  of 
access,  by  means  of  a  full  and  accurate  index.   To  these 
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points,  therefore,  I  have  endeavoured  to  pay  attention, 
and  be  hides  tlie  reports  which  I  have  consulted,  the  read- 
er is  frequently  referred  to  the  Digests  and  Elementary 
writers*  Indeed  it  was  impracticable  to  write  on  a  sub> 
ject  upoa  which  die  authors  alluded  to  had  toudied, 
without  occasionally  finding  some  parts  preoccupied,  and 
the  matter  so  ably  treated  of  as  to  leave  it  open  to  me, 
to  do  little  more  than  enlarge  upon,  and  arrange  such 
parts  of  the  subject  according  to  my  own  plan.  When 
this  has  occurred,  I  have  considered  that  it  would  be  the 
most  candid  mode  of  acknowled^ng  the  assistance  I 
have  derhred  from  these  works,  and  at  the  same  time 
most  usdai  to  the  profession,  if  in  the  notes  I  referred 
to  those  authors  in  additton  to  the  reported  deciaiona, 
aanodonlng  my  own  view  of  the  subject  by  the  weight 
of  their  authority. 

The  kindness  of  my  friends  has  so  engaged  me  in  pro- 
fessionil  avocations,  Uiat  1  have  with  difficult  prepared 
this  wtrk  for  publication,  and  the  various  intmuptiona 
which  I  have  experienced,  must,  I  fear,  have  occasion^* 
ed  seme  inaccuracies,  for  which,  however,  I  hope  the 
candour  of  the  reader  will  mstke  allowance. 

T«inple,  rch  NovemVer, 
K.  IK  1808. 
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PRACTICAL  TREATISE 

on 

PLEADING. 


CHAPTER  I. 
Off  nw  PABiratt  to  T8S  ACYlOir. 

There  are  no  rales  connected  with  the  science  of  plead- 
ing foiinpomnt*  as  those  trhieh  relate  «o  the  persorfa  who  are 
10  ho  the  faite  to  the  action ;  Ibr  II  thsre  ba  aor  rotstoke  ki 
Ihb  reflect,  Ifao  phMff  is,  in  generalf  compellaUe  to  aban- 
don his  »uit  and  to  proceed  de  no-oo^  after  having  incurred 
jgreat  expense  :  when  wiih  rcbpccL  lu  niot>i  uilier  objeciionsi 
they  do  not  lims  affect  ihc  procecdinp;  in  its  inception,  and  oc- 
casion comparatively  but  small  expense.  The  gencrcd  rule  is, 
that  the  action  should  be  brou^t  in  the  name  of  the  party 
whose  legal  right  has  been  affected,  against  the  party  who  com* 
mitted  the  in]urys(<i}  or  by  or  against  their  personal  represent- 
atives ;  and  therefore  a  correct  knowledge  of  legal  rights,  and 
*of  wrongs  remediable  at  will,  ho  general,  direct  by  and  4^  2 
against  whom  the  action  should  be  brought.  But  as  in  the  ap- 
plicaiiori  ol  this  rule,  difficulties  fretiueiiily  occur,  and  as  llierc 
are  many  particular  rules  relating  to  the  joinder  of  per«?ons  in 
actions,  and  to  the  mode  in  which,  and  the  time  when,  a  mistake 
of  parlies  should  be  objected  to  or  be  rectified,  it  is  advisable 
belbro  we  conwdor  the  ten  of  the  notioni  and  the  pleadings 


(a)  I T. 1  JSMt,  49». 
Vol.  I.  '•V 
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-3  OF  THE  PARTIES  TO  THE  ACTION 

therein  to  take  a  cmiBO  view  of  theie  rnlcst  which  I  shall 
consider  under  two  g^eneal  heads*  ^r*t^  when  the  action  is  \Sk 
form{b)  ex  cmtreetu  ;  and,  ucmdiyy  when  it  is  in ^rm  ex  de^ 

lie  to ;  and  under  each  of  tlicsc  heads  I  Jihall  state,  firsty  who 
arc  to  be  the  plaintiffs  j  and,  sccondiyt  viho  are  to  be  the  de- 
fendantSb 


X  2V  ACTiOJCS  lAT  FORM  EX  COmtUCFV, 

The  rules  wMch  direct  who  are  to  be  tho  parties  to  an  ac- 
tion in  form  €x  contractu^  whether  as  plaintiffs  or  defendants, 

are  to  be  considered,  Jirnt.  as  between  the  original  parties  to 
the  contract,  zxiA  secondly^  where  there  has  been  a  change  of 
partieS)  imeresti  or  liability.  And  under  the^r«/  bead,  with 
reference  to  the  interest  or  liability  of  the  partieSi  ^^  whether 
^  3  legally^  *or  only  beneficially  interestedt  or  acting  merely  as 

agents,  or  standing  in  the  situation  of  joint-tenants^  tenants  in 
common}  partners,  Sec.  and  in  the  case  of  sevend  contracting 
panies>  who  must  or  may  join,  or  be  joined ;  and  under  the 
•etond  bead,  where  there  has  been  an  assignment  of  interest 
or  change  of  credit — survivorship  between  several — dcaih— 
bankruptcy — ins  .Ivi  :.cy — (jt  marriage.  We  will  consider  these 
ruleS)         ^  ^<^y  i^c^L^  to  the  pUtintiff*  in  an  action. 


In  geo6rali  the  aetien  on  a  eonlract)  whether  express  or  im- 
plied»  or  whether  by  parol  or  under  seal,  or  of  record,  must 
be  brought  in  the  name     the  party  in  whom  tlie  legal  interest^ 

intd'ent  of  the 
plnintiffiathc 

MOtraott             (ft)  A  Ttl  tnitift  frcqaontly  has  an  action,  »Io  nnt  applr.  See  3  Ea*-t,  rn." 

election  to  proceed  cfeii  f<ir  a  breach  6  T.  K.  766.     6  East,  333,  5.  and 

of  an  cxprew  cootniot,  either  in  a*'  therefore  I  have  considered  the  lol- 

tnmpmi  or  in  etuci  wA  when  the  lowing  rule*  in  thetr  relfttion  \» 

Utter /mw  of  Action  is  adopted,  tnanjr  the  rouM  of  the  action,  rather  tluui 

of  the  rule*  m  to  the  pwiiea  to  the  tothe  iiubj«ct  matter  of  iL 

•  Note.    The  Court  of  Common  Pleat  dcntf  the  propriety  of  the  deciwM  in 
i£att,  70.  iicti.Xei9Jicp.365.Ui. 


lit.   At  1>e- 

t«  een  the  on- 
giital  pacties, 
and  with  re- 
ference to  the 
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IN  iORM  EX  CONTRACTU.  ■  3 

'ik  8iich'mtctct»'is  vetted^c)  Tims  acdon  agaiiMt  e  car-  LPlmi^ff. 
ricr  for  the  lots  of-  goods,  must  in  general,  be  brought  In  the 

name  of  the  consignee^  and  not  of  the  consifjnor,(i/}  tljc  law 
iiiipl)  Hu;  the  contract  by  ihc  carrier  to  have  been  made  with 
the  consignee,  in  wliom  the  properly  in  the  goods  was  vested 
by  the  delivery  to  the  carrier  f  and  though  a  covenant  with 
leTeral  penoat  be  joint  and  aereral  in  the  terms  of  it,  yet  i£ 
tbe  legal  interest  and  cause  of  action  be  joint,  the  action  must 
be  brought  by  all  the  coTenantees  s  and  on  the  other  hand^  If 
the  interest  and  cause  of  action  be  several*  the  action  may  be 
brought  by  *one  ooly^  though  the  covenant  be  in  the  terms  of  *  4 
it  only  joint  (/)  And  as  a  covenant  to  and  with  >f,  his  exe- 
cutors, a(iniiiii?>irat<»i  s,  and  assigns,  iUid  to  and  wuh  and  her 
assigns,  to  pay  an  annuity  lo  his  cxccuiors,  Sec.  during  /S'a 
life,  is  a  joint  covenant  to  ^  and  B,  in  wiiich  they  have  a 
Jtfint  iegal  interest,  although  the  btnrfit  be  for  only ;  there* 
fore  on  the  death  of  the  right  of  action  surrlres  to  and 
^i**  administrator  cannot  sue  on  the  covenant,  because  the  ac- 
tion follows  the  nature  of  the  hg^  interest.(  jr) 

When  a  bond  is  made  to  to  pay  him  or  a  third  person  a 
sum  of  money  for  the  benefit  of  the  latter,  the  action  must  be 
hroui^hl  in  the  name  oi  .  /-  ai;  !  the  third  person  cannot,  even 
release  the  demand. (//)  Aad  when  a  deed  is  made  inu-r  fiar^ 
icH,  (i.  e.  between  Ji  of  the  first  parti  and  B  ot  the  second 
part,)  C,  a  stranger,  cannot  sue  on  a  covenant  therein,  though 
made  for  his  benefit.(>)  /  But  when  the  deed  is  noHmer  fianetf 
he  may  sue  whether  it  be  Indented  or  not.(^]^  And  upeo  a 
single  bond  or  deed  poll  reciting  that  the  obfigor  had  received 
of  ji  40/.  for  the  use  of  Aind  i),  equally  to  be  divided,  to 
t>e  repaid  at  such  a  time  as  shotild  be  thought  best  for  the  pro- 
fit of  C  and  D,  it  was  decided  'iliai  C  uud  D  nu^Jn  mainiain  ^ 
.separate  actions  for  their  rcspecii\  c  nioieiic^i  (/)  And  when  a 
contract  not  under  seal,  is  made  with  j1,  to  pay  B  a  siun  of 


(c)  I  EnHi,  497.   8  T.  H.  m   1  23.    3  Lev.  139.    S  B.  Ic  P.  149.  n. 

Sattnd.155.  7  Mod.  11 C.  a.  6  Vin.  Ahr.  tit  Covatml,  374.  7 

(//)8T.  R.  330.     2  Sawml.  47.  k.  E  <  t,  i  W.' 

B.  N.  P.  36.    9  P.  Wm*.  ISO.    3  B.  0)  2  I..  v  71.    S  Lev.  139.      B  & 

it  1»,  5S2.  P.  liO.  n  ;i.    C  trtl>.  76,  77.    2  Mn,i. 

(/)  I  SauiiU.  153.  aii«l  n.  I.  O4.  HO.    4  In«;t.  67.1.   Co.  Lit,  iU,  a 

(5^)  I  East,  497.  {*-)M.lbM.  • 

\h)  1  Ut.  m  S  Idst  C79.  Telr.  (/)  Cro*  El  799. 


« 
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I  ttlaMf§»  Buxicff  B  wKf  wittti  aa  flcdan  in  hit  cnm  niM  M  if 
the  promiae  had  be«ai  (o  pif  «4f  Ibr  the  «■»  oC  Jly  U  a  tfiMK 
teef  ami     hsving  no  legal  inieaeatt  camot  e«ie<n) 

In  general,  a  mere  servant  or  agents  with  whom  a  contract 
is  made  on  buhaU  of  another,  cannot  supporl  an  action  there- 
on ;(o)  and  therefore  where  J  at^reed  in  writing  to  pay  the 
rent  ot"  certain  tolls,  which  he  had  hire4»  to  the  treasurer  of 
'  oemin  commiasiofierS)  it  waa  decided  that  ^  action  for  tho 
fent  could  be  supported  la  the  name  of  the  tMaurer.Ok)  But 
when  an  agent  baa  any  beneficial  Interest  In  . the  perfemiance  of 
the  oontnw^t  for  conmuisiotiy  fcc*  aa  u&  the  case  of  a  htmtf  a 
brol(er,(v)  an  auctiaiieer,(r)  a  policjr  Ivd]Ler,(t)  pr  th^  capiaiii 
of  a  aliip  for  freight*  he  maijr  auttain  an  action  in  lib  own 
name  ;  in  each  of  which  cases^  however,  the  principal  or 
owner  might  sue.(0 

2Hly.  WiA  When  the  contnict  was  made  with  several^  wlicthcr  it  wei^e 
reference  to 

f  under  seal  or  by  parol,  if  their  irgtii  interest  were  Joints  they 
vhom»^j^  must  ail,  if  living,  join  in  an  action  in  form  ex  contractu^  for 
^6  the  breach  of  it,  though  the  covenant  or  contract  *with  them 
were  in  terma  joint  and  several  i{t)  the  reaaon  assigned  is*  that 
when  the  interest  is  jomt,  if  several  were  to  be  permitted  to 
bring  actions  for  one  and  the  same  cause,  the  court  would  be 
in  doubt  for  whi?h  of  dicai  lo  give  jULlLTncnt  \fu)  therefore 
where -V  declared  upon  an  account  stated  uitli  hiiu,  of  monies 
due  to  l>iru  and  a  tlurcl  j)l  i  son,  uftcr  verdict,  judgment  was  ar-. 
rested  on  the  ground  that  the  promise,  whether  express  or  im- 
ptied»  must)  in  point  of  law,  be  considered  as  made  to  all  the 
persons  whole  debt  it  was«  and  therefore  they  allought  to  have 
joined  in  the  acuan.(x)  ^ 


(m)  3  B.  &  P.  149.  n.  a.    1  B.  k  (?)  I  T.  R.  \V2.   '2  Esp.  Rep.  4oi 

V.  101.  n.  c.    B.  N.  P.  1.13,  4.    2  Ix:v.  1  II.  B.  82.    7T.VL  ««. 

310.   1  VcQtr.  318.    feir  T.  K«jm.  (r>  I  H.  B.  81. 

3D2.  Sir  T.  JoDe^  103.  &  C.  Onrp^  (<)  Ptu  k  on  Iiu^  40S.  1  T.  R.  Hi. 

43r.    8  Veotr.  Sta  1  H.  B.  839.  4  (l)  1 H.  B.  St.    7  T.  R.  999,  960. 

Esp.  Rep.  '204.  *icc.  I  \\u.  Al»r.  .'».'>,>  n.  a. 

to  3J7.   citft!  in  3  B.  fcc  TV  Wj.    1  (0  1  Suuiul.  15.'.  nnd  rmte  1.  1 

Stra.         l  V  cntr.  C    1  I'uwcU  ou  East,  497.  501.   Gnu  ci  Mich  parties 

Cont.  dSa.  B.  N.  p.  lAk  cvftf.  may  bwfullj  sue  h  ithoul  tiic  conseut 

(•)  8  Vcntr.  310.    Cnrth.  S.    1  of  the  otlter.  1  Lord  Raym.  580. 

Lev.  2^5.   I  B.  k.  P.  98.  (m)  Per  Lord  Kenyan,  in  t  Em(, 

(o)     B.  b  F.  147.    tU.  B.  84.  501. 

Owrn,  62.  (x)  "Mod.  116.   Yclv.  177. 

XP)  3  B.  k  P.  147. 
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But  when  the  lrgal{u)  interest  and  cause  of  action  of  the  /,  PliUntiJs. 
covenantees  is  several^  each  may  sue  separately  for  his  patticu- 
Jar  damage  although  the  words  of  the  coTenant  are  joint 
onlf  ^z)  and  in  *c«Be  of  a  joiiit  niterest»  if  two  out  of  three  ^  7 

firtics  hKfe  been  paid  their  shares,  the  third  nay,  in  respect 
of  ioeh  aeremiGe,  aue  alone  for  his  propoitioti.(u) 

Xn  the  case  of  a  dccd^  if  one  or  more  of  several  obligees  or 
covenantees,  who  oujjht  when  liviiiij,  to  join,  be  dead,  or  did 
not  seal  the  contract,  that  fact  should  bo  averred  in  the  decla* 
ration  at  the  suit  ol  the  others,  or  tlie  defendant  may  crave 
oyer  and  demur  \{b)  but  if  tlie  plaintiff  be  prepared  to  prove 
the  death  of  the  party^  the  omission  of  the  statement  of  the 
death  in  the  declaTation>  would  be  no  ground  of  nonsuit  (f) 

In  all  cases  of  contracts^  if  it  appear  upon  the  lace  of  the 
pleadings  that  there  arc  other  oblii^ces,  covcnaiuccs,  or  par- 
ties to  the  contract,  wlio  ()Ut;;ht  to  he  Init  are  not  joined  in  the 
action,  it  is  fatal  on  derourrcr,(rf)  or  on  motion  in  arrest  of 
judgment,  or  on  error  ]{e)  and  though  the  objection  may  not 
appear  on  the  foce  of  the  pleadings,  the  defendant  may  avail 
Hmaelf  of  it  either  hf  plea  in  abatementy(y )  or  as  a  ground  of 


Cy)  1  Bust,  497.    2T.  R.  711. 

(z)  I  S^utul.  13.i,  4.  n.  1.  1  East. 
497.  Ci-o  Kl.  7?y.  '2Mutl.  S'2.  The 
|ttstauccpvit  ill  1  East,  5(H.  will  lUus- 
Ifstte  the  dbtinatkm  between  Jo/'»t  end 
trverai  interests.  If  one  hj  uukn- 
tnre,  <\emi»c  Blnclc  Acre  to  ^1  ami 
"While  Acre  lo  ft,  i»n«l  rMvpn'int  m  tth 
them  and  each  of  them,  (or  accord- 
ing to  2Saund.  153.  u.  I.  ercnoioit^ 
ting  the«e  wortli,)  that  he  h  lawful 
omier  of  the  said  aeres,  there  in  re- 
ipeet  of  the  Rcvcral  interests,  thr  ct>- 
Tcnant  i?»  mafle  several ;  but  if  h»/  i)r' 
value  to  them  the  acres  jointlt/  then 
these  voi^s  are  void ;  for  a  man  hf 
hit  cAveftanteannot,  unless  in  rcspeet 
of  aeveral  hiterests  make  it  first  joint 
aild  then  several  by  those  or  the  like 
words.  In  the  case  of  wriueu  or 
other  contracts,  an  cxprcM  covenant 
or  siipulatiun  vith  Me  <}f  aeycral  pcr^ 


tons  thoni^  jSntly  interested,  maj 

give  him  alone  a  rii;lit  of  :u  tion,  but 
in  the  cnw  of  contructB  nti'.cd  by  im- 
plication of  law,  or  in  the  ^isc  ot^ 
pttrehaaee  or  other  eontraets  with 
pjiiiJierH  in  the  Qanal  course  of  trader 
the  Rclion  must  necessarily  be  in  the 
name  of  all  the  partners,  M  ho  are  le- 
gally inierestud  in  the  pcrfurmiutoe  of 
the  coatract  2  T.  R. 

(o)  Ganet-T.  Taylor*  1  Esp.  Ni. 
Pri.  117. 

(A)  2  Sim.  1  m.  1  Saitnd.  S91.  f. 
154.  n.  1.    1  B.J*  V  7\. 

(r)  5  Esp.  Rep.  H.  and  »cu  'i  T.  R. 
47i.  n.  a.  1  Sannd.  153.  n.  1. 191.  t 

SBtnu  1146.  1  East,  497.  1 
Saund.  1S9.  n.  1.  891.  f.  1  B.  |e  R 
r.7.  74. 

(/)  Coni.  Dig.  itt.  Abatement,  Ek 
1«. 
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J,Plmnti§».  nonsuit  in  the  trial  upon  the  pica  of  i^eneral  issue.(5-)  *Ho\s* 
ever,  when  a  partner  has  wubdrawn  his  name  from  the  finn» 
although  he  may  continue  to  receive  part  of  the  profits  as  a- 
dormant  partner»  it  U  not  a  ground  oC  nonsuit  that  Ms  name  is 
not  joined  in  the  action.(A}  When  the  objection  appears  go 
the  face  of  the  pleadings,  in  order  to  obtain  costs,  it  is  some- 
times advisable  to  demur,  as  c.icU  puny  pays  his  own  uual:> 
vhen  the  judgment  is  arrested. (/) 

^Vlio  nmjf  At  law  as  well  as  in  equity,  the  courts  will  not  take  cogni- 
sance  of  distinct  and  separate  claims  or  liabilities  of  different 
persons  in  one  suit,  though  standing  in  the  same  relative,  situ* 
ation.(it')  If  /oo  tnany  persons  be  made  plaintifis,  the  actioa 
will  fail ;  and  if  the  legal  interest  of  two  or  more  be  several^ 
and  there  be  no  express  contract  with  all,  they  must  sue  se* 
purauly.(/)  Thus  where  .'/,  B  and  C  were  iij)poujicd  as- 
signees under  a  conimission  of  bankrupt,  and  and  /?,  each 
paid  half  of  tiie  solicitor's  bill>  it  was  decided  that  A  and  B 
could  not  maintain  a^otn/  action  against  Cy  for  his  proportion  of 
tlie  money  paid^  but  must  each  bring  a  separate  action,  and  A 
and  B  having  sued  jointly,  were  nonsuitcd^(m}  But  when  the  in- 
terest is  joint  in  several,  they  may  and  ought  to  join.  Thus,  if 
.f  and  B  in  the  last  case  had  borrowed  the  money  which  they 

^  9  paid  on  iixc'lY  joint  credit,  tiiey  uui^lil  have  juined  in  ihc  *ac- 

lioij  against  C/n)  So,  where  A  and  B  brought  un  action  of 
assum/isUf  and  declared  that  their  several  caltie  had  been  dis- 
trained, and  th  It  the  defendant,  in  consideration  of  10/.  paid 
him  by  the  plaintiffs,  promised  to  procure  the  cattle  to  be  re* 
delivered  to  them  by  such  a  time,  and  that  he  had  not  done  so, 


(jr)  1  S«und.  133.  lu  1.  SOI.  f  ^. 
2  Mvn.  S'2(>,    The  wmv  oj"  liiU 

{■mIo,  Mhieli,    as  wo  >lj;ill  sec  licii- 
afltT,  d'jes  uot  prevail  in  ilic  cuac 
ptaintifb  in  /or#«,  or  of  Mverat  He- 
Jfcttdmttt  has  been  qneslioned ;  but 
It  IB  ftflmiUecI  to  prevail.  Sec  1  SHttnd. 

s»9i.  f.  g.   1  n.  fci  r.  7.\  o  r.  r. 

770.  In  Uie  case  of  co-cxccutora,  the 
olQection  c«a  only  be  ttken  advantage 
nf  b J  a  plen  in  aWemmt  1  Saimd. 
29t.  g.   3  T.  K.  558.  and  pott  13.  As 

the  om<yK!on  of  a  party  5h  no  ground 
of  nnnsuil  in  an  «rti«m  in  fc»rm  f.r  d*'- 
UrtOf  Hcv  6  T.  II  770,   3  East,  OZ.  it 


appears  to  be  advisable  trben- 1  h<  re  is 

n  f!r,n!ii  r.-s  lo  i!te  number  of  lUr  per. 
"Diis  to  lie  niMtJc  pluintifl's,  and  wii«.u 
the*  dtciaratiuu  inav  be  in  cusc,  i» 
«dt)pt  tliat  form  of  action. 

(K)  S  £«p.  ll«p.  468*  7  T.  fi. 
S6l.  i>. 

(i)  Crnvp.  407. 

(A)  Per  I/iiii  Kcii^yu,  Ch.  J.  1 
Eaut,  S26^  7. 
(/)  aB.  k,F.  S35.    5  Ea*t,  SSS. 

2  T.  U.  '282.  A.    5  T.  R.  71L  a 

Sfatmd.  1  If),  n.  2. 

(m)  ^  n.  &  P.  235.    2  T.  U.  282. 
\n)  5  EhsI,  J'»5. 
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after  verdict  for  the  plaititifis  it  was  objected,  in  arrest  of  judg-  /  puiinOff, 
mcnt,  iluit  the  phiiniifi's  ovighi  to  have  brought  several  actions 
bccaii^jc  ihc  promise  was  not  an  cniiic,  but  a  several  promise 
made  to  cacii  oi"  the  pLviniiiVs  ;  but  it  was  adjud;j;cd  by  Roflcy 
Ch.  J.  and  two  other  judges  against  one,  thai  the  action  was 
well  brought  jointly  by  wtf  and      for  though  the  cattle  which 
belonged  to  bought  to  be  restored  to  him,  and  the  other  cattle  * 
to  be  restored  to      and  so  the  thing  to  be  performed  was 
several  and  not  joint ;  yet  as  the  contract  and  ccnsideraiion  were 
joint,  and  it  was  not  known  how  much  the  one  gave,  and  how 
iuuch  the  other,  the  action  wus  well  brought  jointly. (o)  If 
process  be  sued  out  in  the  name  of  two  plaintiffs,  the  declara- 
tion must  not  vary  tlierefrom,  nor  om  be  delivered  in  the 
name  of  one  only.(/k) 

Tenants  in  common  may  Join  or  sever  in  an  action  on  a  coo* 
tract  relating  to  their  estate,  though  they  must  sever  in  an 
avowry  for  rent,  and  the  demand  must  be  de  una  medietate  of 
the  rent,  and  not  of  a  sum  of  money  generally,  *though  it  ^  10 
may  be  the  exact  nioiety.(/0  Joint  tenants  must,  in  all  cases, 
join  in  an  action  cx  coniraau.j^i/)  Pai  cciiers  also  must  join  in 
all  actions  concerning  their  estate,  and  li  one  ot"  them  die, 
pending  a  real  action,  it  will  abate,  though  it  is  otherwise  in 
mere  persona]  actions.(r) 

When  the  party*  with  whom  a  bond,  simple  contract,  or  '^^l'  )> 
ether  mere  personal  contract  was  made,  has  assigned  ids  m-  the  woxwf 
teiest  therein  to  a  third  person,  the  latter  cannot,  in  general,  li^'l.elr*'" 
sue  in  his  own  name,  fieraonal  contracts  being  r/.-oir*  ,7.'  aciioJt^ 
which  are  not,  in  tjeneral,  assig;ri-h[c      Uv,,  io  as  to  give  the 
assignee  a  right  of  action  in  ius  own  name,  but  he  must  pro- 
ceed in  that  of  the  assignor,  or  ii'  he  be  dead,  in  the  name  ol 
his  personal  repre8entative.(«)  j  And  in  such  case,  though  the 
assignor  has  become  bankrupt,  the  action  must  be  in  his  name 


(«)  1  Roll.  Abr.  31.  pi.  9.  Sty.  156,,  (g)  Co.  Ut  180.  b.   Bar.  Al,r.  lU 

J57.ef>3.    *2  Shuti.I.  116.  b.  JoinWciiants,  K.    1  B.  k  V.  7;5 

(/»)  IB.  k  P.  383.  (r)  Vin.  Abr,  Pm^wa,  T.  Jl. 

(/>)  Bm.  Abr. 'tit  JoinUemmtj  T.  Huxlw.  908,  9. 

aad  Tenants  ia Common,  K.  5  T.  (•)  4T.  B.  940, 1.    1  F.a$l,  lot. 

B.  240.    1  LcT.  lOO.   Sir  T.  Uaym.  Chitiy  on  Dills  5  to  10.   5Wik.  2T. 

SO    S  C.    Khkham  against  New-  1  Sannd.  %IQ.  163,  4. 
«icad,  Esp.  N.  P.  117. 
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JLJ^imntijh.  and  not  in  that  of  the  assignee  of  such  bankrupt,  who  can  (m\y 
sue  upon  contracts  in  which  the  bmikrupL  was  beneficially 
tercstcd.;0  If,  however,  uii  express  promise  or  contract  to 
pay  the  debt,  or  perform  tlie  contract,  be  made  to  the  aasignee 
of  the  chose  in  action  ia  con&ideratioa  of  forbearance)  or  in  re* 
spect  of  anf  other  new  GOosicleratioii>  such  aaugnee  xaxf  pro- 
ceed in  iiis  own  name*  declaring  upon  audi  promue  and  new 

m  1^1^  consideration :(»)  and  in  the  case^f  e  negotiable  tail  of  ex- 
change, promissorjr  note,  or  chedtifbn  a  banker,(jr)  bail  bond,(y) 
or  replevin  bond,(r)  the  assi^ee  may,  by  ilic  custom  of 
merchants  in  the  first  iii.siunce,  uud  by  express  leti-isl-ative  pro- 
vision in  the  latter,  sue  in  iiis  own  name.  And  in  the  case  of 
a  covenant  running  with  the  cstatt  in  iandj  &c.  an  assignee  oi 
such  estate  should  be  the  plaintiff,  for  any  breach  of  such  cove* 
nant  committed  after  he  became  leg^f  entitled  to  the  rever- 
sion, and  this  without  even  alleging  or  proving  an  attom- 
mentCtf)  And  in  such  case  the  assignor  cannot  distrain  Ibr 
rent  due  dtfore  the  assignment,  nor  can  he  sue  for  any  mt^* 
quent  breach. (A)  And  in  the  case  of  an  assi^ment  of  a  legal 
interest  by  operation  oi  law,  as  in  the  instance  of  bankruptcy, 
to  the  assi^^nees  of  a  bankrupt,  or  of  an  insolvent  debtor,  they 
sliould  be  the  plaintiffs  ',{c)  but  in  the  common  case  of  a  com- 
position deed,  tiie  trustees  can  only  sue  hi  the  name  of  the  ori- 
ginal creditor,  in  whom  the  legal  interest  in  the  contract  still  is 
vested.(<f} 

4iUy.  When     When  one   r  more  of  several  obligees,  oovenanteest  part- 

liX  obUg!^:ca,  "^^»  or  Others,  having  a  joint  legal  interest  in  the  contract, 
kC€.itd«M.     jjies^  ^iie  action  must  be  brought  in  the  name  of  the  survivor, 
I  and  the  executor  or  adm'misii"at(ir  of  the  deceased  cannot  be 
*  12         •joined,  nor  can  he  sue  separately,  tliough  the  deceased  alone 
might  be  entitled  to  the  benrjicial  interest  in  the  contract,  and 
the  executor  must  resort  to  a  court  of  equity,  to  obtain  from 


(/)  .»"B.&P  40.    3  East,  317.  (a)  2  Wils.  143.    Bhc.  Abr.  til 

(«}  1  SauaU.  «10.  n.  1.    1  Vcntr.*  Covenant,  E.  5.  tit.  Debt,  C.  1 

159,  4.  8  T.  R,  m>  HanL  71.  4  Saond.  SSk  n.  4.  Mt.  b.  Doug 

(r)  OhHtycnBilb.  (6)  n  Lev  i  si.   1  8miim1.  SM.  e. 

Cv)  4  Aim.  c  16.  s.  90.   S«e  VOL  Gilb.  Debt,  ;>84 

2.  II.  162.  II.  g.  (c)  Po»t,  14,  J5,  i6. 

(2;  11  Geo.  II.  c.  19.  s.  J«J.    IB.  {d)  Ante,  W. 
ItF.  SSJ.a.a.  dv«Lt«l.a.B. 
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m  FORM  EX  CONTRACTU.  X2 

the  sunrivor  the  testator^s  share  of  the  sum  recovered  :(a)  but  x 
if  the  tnterest  of  the  eoYenaotces  were  tvertUt  the  executor 
of  one  of  theni  nay  sue  tboui^h  the  other  be  Imn^.(d)    In  an 

action  at  the  suit  of  a  su!\iviiij^  partner,  he  may  include  a  de- 
mand due  to  liim  \i\  his  own  separate  righl.(c)  In  the  case  of 
a  deed,  we  have  seen  that  it  is  necessary  to  declare  as  sun  iving 
oMigeOf  &c.(</)  but  in  other  cases  where  the  defendant  cannot 
ennre  oyer  and  demur,  it  does  not  appear  to  be  necessary  to 
state  the  death  of  the  deceased  partner  In  the  declaratioiit 
though  it  U  more  naual  to  do  80.(0 

In  the  ease  of  a  mere  fiernanal  contract,  or  of  a  covenant  not  5thiy.  in  the 
running  uith  land,  if  it  were  made  only  with  om-  person,  and  ^^"i' 

o  '  *  I  »  cuiora,  or  »d- 

he  be  dead,  the  action  for  the  breach  of  it  niuaL  be  broui|;ht  in  ju«pi»^Ui*tor*, 

the  name  of  his  executor  or  administrator,  in  whom  the  legal  ^ 
'interest  in  such  contract  is  vested ;(/)  and  if  it  were  made 
with  $everai  persons,  though  during  the  life  of  the  survivor  of 
them»  we  have  seen,  that  the  action  must  be  brought  in  his 
ntmtiig}  yet  upon  his  death,  kit  executors  or  administrators 
*a]onecan  sue,  and  the  personal  representatives  of  tlic  partner  *  X3 
\\\io  firsi  died  cannot  be  joined.(/i)  /  If  tlicrc  be  srifcrai  exe- 
cutors or  adminiHtrators,  they  oui^ht  all  to  join,  though  some 
be  under  the  age  of  seventeen  years,  or  have  not  proved  the 
win,  or  have  even  refused  before  the  ordinar)  ^/)/  if,  how- 
cretf  only  one  of  several  executors  or  adminisirBlors,  bring 
an  action  either  of  dekt  or  4u§wnfuit  or  in  lort,  it  is  settled  that 
the  defendant  can  only  take  advantage  of  the  nonjoinder  of  the 
co-executor  or  ccMidministrator,  bf  pleading  in  abatement  after 
O'jcr  of  the  probate  or  letters  of  administration,  tliai  the  other 
executor  or  adimnistrator  therein  mentioned,  is  alive  and  not 
joined  in  the  action.(Xr)   This,  il  is  observable^  is  a  material 


(«)  I  East,  407.  Salk.  \U.  Lord 
Raym.  54o.  roni.  !>i;*.  Mcrclismtsi, 
1).  Vin.  Abr.  l*;»rU»cr,  U.  I  Show. 
ISS.  Comb.  474.  Carth.  170.  Aulc,  4. 

(A)  1  Saiind.  153.  a.  I.  Burr.  1197. 
Iro,  KJix  r:o 

(r)  .rr.  11.433.   5T  n  m.  6 


(e)  5  Ehi».  Rep.  S2.    Comb.  38.1. 
2  T.  R.  477.    6  T.  R.  m.    Sty.  50. 
(/■)  •i  M.  m.  310.   3  T.  U.  393. 
(^)  Ante,  11. 
(4)  Ante,  II. 

(i)  9Co.  37.  ST.  R.  558.  l 
Raunil.  'iOI.  p       Sannrl.  209.  C 


T.  R.  sm.   See  the  Prcccdeut,  i  D.  lit.  Ahatcmeiu,  K.  13. 


vrA.  47.  ' 
(d)  Ante,  7.  1  B.  k  P.  74 

Vol.  L  [  3  ] 
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OF  THE  PARTIES  TO  THE  ACTION 


iJNmmiik.  distiricuoQ  between  the  effect  of  the  nonjoinder  of  e  party  wImb 
he  sues  Sd  attfrr  droits  und  when  in  his  own  right.  In  the  kt« 
ter  lyoe  we  have  seen  that  the  omission  wonid  be  »  cause  of 
aon8uit.(0  An  executor  msy  sue  as  such  upon  a  contfict 
made  with  him  in  that  character,  as  ibr  goods  sold  by  him 
executor,  and  in  other  cases  when  the  sum  to  be  recovered 
would  be  assets  ;(m;  but  m  eaiecutor  canoot  &ue  as  such  upon 
a  penal  statute.(n) 

Id  the  case  of  a  covenant  or  contract  relating  to  and  running 
with  an  eatote  m  lands  kc.  of  which  the  covenantee  was  seised 

*  14  in  fscf  the  execnior  or  Hdministrator  shonhit  under  the  3$ 
Jhu,  VIII.  c.  37.  sue  for  a  bresch  in  the  covenantce^'s  life- 
timet  unless  in  the  case  of  a  joint'^ancy,(o)  and  his  heir(^}  or 
devisee,  though  not  named  in  the  covenant  with  the  lesewt  fccu 
will  rc8pccii\cly  be  the  proper  parties  to  sue  for  a  breach  of 
the  cu\cuani  after  the  death  of  the  lessor.Cy)  Upon  the  death 
of  a  tenuni  for  life,  his  executor  is  in  diflTcrcnt  cases  authorised 
to  sue. (r)  If  an  executrix  or  admimstratrix  marry,  she  and 
her  husband  should  join  Ibr  the  breach  of  any  personal  con- 
tract mode  wiih  the  deceased  iU)  but  if  she-sue  akme,  the  de* 
fendant  must  plead  in  abatenient,(r)  and  when  a  bond  or  other 
contract  is  made  to  husband  and  wife  at  executrix  he  may  sue 
«lone.(M) 

M'hcn  an  executor  dies  after  be  has  prored  the  will,  his  exe- 
cutor, or  the  executor  of  such  executor,  is  the  party  to  sue  on 
the  contract  made  with  the  origiiwl  testator,  aud  may  declare 
without  noticing  the  fii*st  executor  ;(.»  )  but  an  administrator  of 
the  first  executor,  or  an  executor  of  tiic  first  administrator  can- 
not sue  in  tlmi  character,  and  in  such  cose  administration  de 
honu  nan  must  be  obtained.(y)  An  infant  sole  executor  cannot 
sue  tUl  of  age.(z)   In  a  declaratioii  by  on  sdmanbtrator  dir  dome 


(/K\iuc,  7.  (r)  aSHen.VUL  CLd7.    II  Geo. 

(-/;)  r.  K:ist,  405.  11.  c.  19.  S.  1.*.. 

(«)   CarUi.  6b\.     Cro.  Rliz,  76C.  Cnrn         Baron  k  Feme,  V. 

Coin.  Dig.  Admututrator»  B.  U.   3  (0  >>  i'  H.  Gol.    1  Saund.  231.  g. 

If.  Bl.  811.  (v)  4  T.  R.  6t6.   1  Salk.  lir. 

[  rj)  JUaO.  Abr.  tit  DeK  C.  tad  tit.  \t)  Toller,  Isl  udit.  44. 

Heir,  K.  {jf)  Tolkr,  sT    1  H  8i  P.  .ilO. 

(/»>  '2l,cT      fiac-.  Ahr.  I  it.  Ikir,  F,.  (j)  ii»  Gco.  MX.  c.  87.  Toiler,  36r» 


{q)  2  I>cv.  a2.  Bac.  Abr.  tit.  Co- 
imumt,  £.  5. 
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fmj  ft  oomnt  Skiay  tie  addtd  on  »  pfomite  to      fint  admiBi-  LPhhtifs. 


Hn  the  ctiD  of  tbe  boDkruptcf  of  a  peraon  wbo  is  ^thiy.  in  the 

ca'ic  of  (muiK' 

benefidBHy-i  as  wsll  as  tcgallf  intereatied  in      performance  cpT  rupicy. 

a  contract  made  before  the  act  of  biinkruptcy.  the  action  should 


are  appointed,  by  the  provisional  assij>;nce.(r)  and  upon  the  re- 
moval of  one  of  several  assignees,  unless  it  be  fbltowcd  up 
hf  an  actual  re-assignmeiit  cr  release  of  such  assignee  to  the 
mtudmng  asrifneee,  or  bjr  nev  wmgamiM  of  the  commiseion- 
•TBy  die  teiaeviBd  mdlgiiec  ehonU  join  In  the  adioik}  though  In 
an  aetkm  of  trover  the  nonjoinder  can  onlf  be  pleaded  in  abate- 
flient^<0  When  an  aechin  is  commenced  In  the  name  of  the 
bankmpt  before  his  act  of  bankraptcf ,  it  does  not  abate,  but 
the  assignees  may  proceed  in  his  name  :,{c)  .m  l  when  a  con- 
tract is  made  with  a  bankrupt  after  the  comnussion,  and  be- 
fore lie  obtains  his  certificate}  be  may  sue  imless  bis  assignees 
intcrfcrc.(/) 

When  one  of  sevend  partners  becomes  bankmpti  the  action 
mnat  be  in  the  name  of  the  aolYent  partner  and  the  as^gnees 
of  the  bankrupt ;  and  in  such  casoi  If  It  be  in  the  name  of  aH 
the  parmers»  the  bankruptcy  may  be  pleaded  in  bai*.(jr) 

When  a  contract  Is  made  with  the  assigness  or  their  agent* 
after  the  bankruptcy,  they  need  not  sue  or  declare  in  the  cha- 
racter of  *assig'nee3.(/i)  The  assi^ees  of  a  bankrupt,  and  -yft 
also  of  a  banknipt,  under  separate  commissions,  cannot  re- 
cover a  joint  debt  due  from  the  defendant  to  both  the  bank- 
rupts, and  also  separate  debts  due  to  each  ;(i)  hot  where  the 
plaintiffs  sued  as  assignees  of    and  il,  and  also  as  assignees  of 

for  a  joint  demand  duo  to  the  three  hankniplsi  the  decia^ 
raUon  was  held  sufBcient(it) 


atrator.(ff> 


*  15 
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16  OF  THE  PARTIES  TO  THE  ACTION 

I.JFIabuif9k  The  legal  inlBrest  in  the  chose  in  action  of  the  infii  of  tke 
btiiiuupt  U  VMted  in  eke  anigwe^/)  Wbeo  a  baokraptt  priifr 
to  his  liBokruiMGyf  hw  dnljr  laigMd  Us^boMfictal  Uitmtt  in  » 
cAote  ta  4U«MJi  to  a  thiid  perwm*  the  aolioo  in^ 

of  the  bankrupt,  and  not  of  the  sssifnee8.(m )  A  hanlcni^  < 

iTiainlLiin  at)  uciion  ug;iimsi  iu5  a^iii^acc:i  iur  iiib  uiiowaucc  UQ» 
ller  tlic  sLiiule.(n) 

rUily.  In  the  I'he  legal  interest  of  aii  iiisoivcnt  debtor  in  a  contract  is,  by 
CftMf  of  an  III-  .  .        -  .  .  ,  . 

sulvent  debt*  the  C7i^te»  provision  of  the  difierent  insolvent  acts,  vested  m 
the  persons  to  whom  his  eitaio  is  assigned  bf  the  derk  of  the 
peacot  and  vho  are  exprossljr  empowered  to  vm4fi)  The  doi* 
dsions  relative  toa  suit  in  the  name  of  the  assignees  of  a  boakr 
rupt)  are  in  general  applicable  to  the  case  of  the  assignees  of 

^  17  in^iotvent  debtor.    The  assignees  of  a  person  "discharged 

under  the  lords*  act  arc  albo  authorised  to  sue.(/i) 

jjtbly.  In  case      A  />  >nf  ci^vcrt  cannot  in  any  case,  sue  aloiie^  unless  her  hus- 

oi^marri-  be  UvUHcr  mgrtuuSf  jM'  transported  for  some  crimc.(r) 

She  maif  in  all  cases  join  in  action  with  her  husband,  wIumi  tho 
cause  of  action  would  survive  to  her ;  or  when  she  u  the  me- 
ritorious cause  of  aciion*  and  there  has  been  an  express  0Qa« 
tract  with  her;  and  she  mmi  join  when  the  csuae  of  actka 
would  necessarily  survive  to  her. 

As  c/ioses  in  action  of  the  wife  do  not  by  the  marriage  vest 
ubsolutcly  in  ilic  luishand  uiuil  he  reduce  them  into  possession, 
in  general  he  cannot  sue  alone,  but  must  join  wiih  his  wife  in  all 
actions  upon  bonds*  and  oUier  personal  contracts,  made  with 
the  wife  dtfore  the  marriage,  whether  the  breach  wasbeibre  or 
during  the  coverture^  snd  also  for  rent  or  any  other  cause  of 
*  action  accniing  before  the  marriage,  in  respect  of  the  resl  cs* 


(/)  S  Viz.  J.  019.   1  P.  Wins.  949.  cieot  t  for  the  U  gality  of  a  marriage 

(im)  3  B.  k  p.  40.  3  East,  317.  An-  cannot  \>v  tt  inl  in  perwnrtl  aciinn^,  ex- 

tc,  10.  cept  for  C't  itn.  (Jou.  as  it  niaj*  in  an 

(>i)  5  Gea  n.  c.  30.  I  Esp.  Itep.  3*i6.  tippcul  anil  in  rc&l  xtclious.  Andr. 

(9)  41  Geo.  HI.  e.  70.  i.  15.  44  Geo.  2ir,  S.  Doag .  174. 
ni.  c  IDS.  3  0.  k  P.  3SC.  8  H.  BK      (r)  4  T.  R.  361.  fi  B.  k  P.  105.  4 

5G1.    2  East,  257.  Esp.  Krp   cr.    Cro.  J:ic.  m.   1 15. 

(p)  3'2  Geo  n.  r  '28.  R.  Uvyn,  \.  1».  2.37  t»  S}4l.  BaC.  Ali^ 

(y)  A  inarhagv  dc  /uctv  i*  suffi-  iinr  be  i'cme^  M. 
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«M» of  tiM  ivifikCO  Thwart  indcBd  dprMiWB  iwd opbioot  tpiaiia^, 
i^tikStk  wff^ftaa  to  auitito  aguimt  tfab  ntle  ^1)  tmt  dm  cnfmt 

of  authorities  seems  fully  to  establish  tt*  and  it  is  obscnpable 
that  it  prevails  also  in  equity        antl  iliai  the  rule  is  the  'sau^c  *  18 

when  the  utiiou  is  brought  un  a  contract  made  by  a  J\  mc  whilst 
sole,  in  which  case  the  husband  caxmot  be  sued  aloDe^u)  And 
mhm  the  infe  is  executrix  or  administratrix^  «■  her  interest  is 
in  mutrt  dr^if^  tbey  mutt  Id  genertl  j<do  in  the  Betioni(«)  But ' 
If  in  Vetpeel  of  t  contract  witdt  t»  the  wife  whilst  sole,  the  puff 
therttoi  after  Uie  marriage^  giT«,%liond  to  the  ho^btsd  end  wlfi^ 
or  in  respect  of  some  new  consideration^  as  forbearance,  &c. 
make  a  parol  promise  to  the  husband  and  wife,  they  may  jom, 
or  the  husband  may  sue  alone  upon  such  new  contract  n-r)  and 
if  such  bond  or  parol  promise  were  made  to  the  husband 
fllotie,  he  ahme  should  sue  thereon,  the  wife  not  beings  privy  to 
the  cootract,(y)  or  he  should  join  with  the  wife  on  the  original 
contract  in  cases  where  it  is  not  merged  by  a  hit^her  securi^ ; 
and  the  rule  is  the  same  when  the  feme  is  executrix  or  admi- 
nistratrix, thout^h  in  the  latter  case  it  is  said,  that  it  should  be 
averred  in  the  declaration  that  she  is  still  living.(r) 

In  general,  the  wife  cannot  join  in  any  action  upon  a  contract 
made  during  the  marriage,  as  for  her  work  and  labour,  goods 
sold,  or  money  lent  by  her  during  that  time  ;(<!)  for  the  hus- 
band is  endtled  to  her  earnings,  and  they  shall  not  survive  to 
her,  but  go  to  the  [k  rsonal  representadves  of  the  husband)  and 
she  could  ha%*c  no  pmpcrty  "in  the  money  lent  or  the  goods  *  19 
sold.(A)  But  wliru  the  wife  can  be  couhidcied  as  the  mrritC' 
riotta  cause  of  action,  as  if  a  bond  or  other  conlmct  under  seal  be 
made  to  her  separately  or  with  her  husband,(c)  or  in  the  case  of 


(*)  3  T.  n  f^.lt   6'2r,  8.  Com  Di,;.  (j)  4  T.  U.  Clf».  I  Salk.  117.  3  Lt  v 

Rar.      Fcnif,  V.     Hac.  Air.  Rflr.  &  r^u'tli.  4f*'2.  1^1.  Itaj m.  368.  AI- 

Fcme,  K.    Mi>or,  M'Z.    1  Uoll.  Abr.  icyn,  JO.   Cm  Eliz.  Gl. 

437.1t.pl.  3.  SVes.  6rG,r.          X.  (jr)  Cro.  Jiic.  110.  Yelr.  84.  Lord 

P.  179.    lOTcf  J.578.   3McmM8€.  Rayin.  36S.  Salk.  117.  Carth.  469. 

«M'il8.  423.     1  II.  v..  109.  1  Sautul.  '21''. 

('^  V  L.  V   ;   5      U  y.  V         Co.  (-)  Crn  .Inc  110.    Yelv.  84.  Snilc. 

lil.   '  I        "          r  T.  11.  a4'J.     1  nr.    I.on!  H.nyni.  r»G8.    4T.  K  Clfi. 

Vtm.  396.  (fO  '2  Bl.  Rci».  I  23y.    1  Halk.  114. 

(«)  9  Frtcra.  IGO.  Due.  Abr  Bar.  8c  Com.  Dig.  Bv.  k.Fcmc,  W. 

Fun.  ,K  (A)  M.  ibid.  Cm.  Jac.  644w  «Wil». 

(«)  TT.  R.  3;.S.  42i.    '2  HI  Rep.  1237.    Cartli.  251 

{w)  Vin.  Alir.  IJnr  &  Feme,  Q.  22.  (c)  I  .^Inu  2;->0.    4T  T?.  Glf,.  To 

Ccm.  Dig.  B«r.     >tiuf,  V.  lit.  351.  a.  n.  1.    1  \\  ils.  -.^'il.  Sd 

iryn*»N.  P.fi46,7.  AUcyn.  36. 
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Lftaintifa.  her  personal  lfllboar»  fcctf  there  be  an  expren  prtm&tt  to  lier^ 
or  to  her  and  her  husband,  she  tnajr  jdn  with  the  husband,  or  he 
tnajr  sue  alone  ;(d)  and  it  has  been  holden  that  she  maf  be  join- 
ed in  all  cases  upon  an  express  promise  lo  her  :(< )  and  a  Jeme 
CQX'ert  executrix  n^ust  join  in  an  action  upon  any  implied  pro- 
mise in  respect  of  the  estate  of  the  deceased,  as  if  moot  Vi  part 
of  the  assets  of  the  testator,  be  received  hy  a  patty  after  the  co- 
verture, in  which  case  the  husband  cannot  sue  alone  in  a«tiM0- 
wit  as  for  money  had  and  received  to  hb  use,  but  he  and  his' wife 
must  join,  and  declare  in  the  character  of  execntrix^C/)  though 
we  have  seen  that  he  may  sue  alone  upon  an  express  contract 
,^  made  with  him  in  consideration  of  forl)carancc,  ^c.{g'j  For  rent 
or  other  cause  of  action  accruing:  durini^  the  marriage  on  a  lease 
or  demise,  or  other  contract  relating  to  the  land,  or  other  real 
property  of  the  wife,  whether  such  contract  were  made  before  or 
during  the  coverture,  the  husband  and  wife  may  join,  or  he  may 
^  20  ;(A)  and  when  a  lease  for  years  has  been  ^granted  to 

husband  and  wife,  and  the  lessor  evicts  them,  they  may  join,  or 
the  husband  may  sue  alone  \(h)  and  In  alt  actions  for  a  profit,' Cec 
accruiiv^  during;  cuveriure  in  rii^ht  of  the  real  estate  of  the  wife, 
they  may  join,  or  the  husband  nuty  sue  alone,  as  hi  debt  for  not 
setting  out  tithes  payable  lo  the  wifc.(/)  /But  in  these,  and  indeed 
/  in  all  cases,  if  the  wife  be  joined  in  the  action,  her  interest  must 
be  expressly  stated  in  the  declaration,  and  cannot  be  hitended.U)  J 
The  effect  of  joining  the  vdfe  in  an  action  when  the  husband 
might  sue  alone  is,  that  If  the  husband  die  whilst  it  is  pendng,  or 
after  judgment,  and  before  it  is  satisfied,  the  hiterest  In  the 
cause  of  action  will  survive  to  the  wife,  and  not  lo  the  executors 
of  the  husband,  thoug^h  if  he  sued  aione  nhe  would  have  had  no 
intere&t.(0/Xn  the  case  of  the  uvU  death  of  the  huftband,  or  even 


(</)  Aiicvti,  36.  is:,ik.  114.  nr. 

U.  lux.  114.  'J  ni.  lUp  lL'v7,  *r,c, 
l'i40.  2  Wils.  424.  Com.  l>i-.  Bar. 
&c  Femc^  X,  Stflwyn's  K.  P.  n. 
If, 

(c )  C'l  o.  £1.  61.  Bae.  Abr.  Bar.  k 

I  fcinc,  K. 

(/)  I  Salk.  -iS-J.  Com.  Dig.  Bar. 
&  feme,  V.  k  W. 

{g)  AaU-,  l«. 


{h)  Stra.  2r,<).    1  Wils  C2f  1  Lev. 
lOr.    Coin  l>i£r,  Hnr.  k  Foin.',  X.  ^^ 
(/i)  Bro.  Abr.  Hht.  k  i  cmc,  pi.  2J. 

S  Mod.  Sir.  Cm.  Jm.  909.  BuUu*. 

m 

(0  Com.  Dip.  R«r.  &  Feme,  X. "  2 
M  ils.  4^  4.  Cm.  Jao.  m  Buisir. 

(ik)«Bi.Rcp.  1SS6. 
(i)  Co.  Ut  351.  a.  n.  1.  Cro.  Joe.  77. 
1»5.  S  HI.  Rep.  15230 
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wiiAitt  hfi  ktA  been  fraiwportffil  for  a  tenn  of  year&f  the  wife  ma^  I*lauit^'9. 

sue  akne  upon  any  CQatFoa  made  with  htr  dmtng  that  time, 

even  though  the  term  of  truupoitatton  may  have  expired* 

if  he  have  net  retumed  to  thu  Gountiy.M  But  in  the  caaeof  a 

Jane  M£e  trader,  acoonding  to  the  custom  of  London^  she  can  only 

sue  and  be  sued  in  the  dty  couru^andthe  husband  must  be  join- 

cd  fur  conformity. («) 

l(  the  /tuiflxiiid  <iUivivfy[o)  there  is  u  matt  rial  *ilisiiiir  ti  n      -  »         ^  21 
tween  chattels  reul  und  chores  in  acu.n.     The  huiibaiul  i-.  <  un- 
tied to  the  chattel  real  by  survivoi-ship,  and  to  all  reiu,  kc.  uc- 
eruing  duting  the  coverture ;  he  is  also  entitled  to  all  chattels 
given  to  the  wife  during  the  coverture  in  her  own  right|(/k) 
though  iM>t  to  her  rights  in  cmire  dndiXg)  And  cAote*  in  uctim^^ 
9it  contracts  made  wkli  the  wile  belbre  coverture/^ except  arrears  | 
joLccnt^r)  f'o  not  survive  to  the  husband,  and  he  must,  to  recover 
the  iiamcj  sue  us  aciiijiuisiralor  of  his  wife.C*)    And  if  pending 
ail  action  by  hushaud  and  wife  for  such  chose  in  acliorty  the  wife 
die,  the  suit  abates,  but  if  they  obtain  judgment,  he  may,  notwith- 
standing her  subsequent  death,  issue  execution)  or  support  aa 
action  of  debt  on  such  jui%asent.(0 

if  the  ftife  mruivcf  she  is  entitled  to  all  chattels  real  which 
ber  husband  had  in  her  right«  and  which  he  did  noi  dispose  of  m 
his  Ufe-time»  and  lo  arrears  of  rent>  &c.  becoming  due  during  the 
coverture^  and  to  all  arrears  of  rent  and  other  ehote*  in  action  to 
which  ihc  was  entitled  before  the  coverture-,  and  which  the  bus* 
ijand  did  not  reduce  into  actual  possession,  and  even  to  a  debt  due 
upon  a  judgment  recovered  by  husband  and  wife,  whether  ob- 
tained for  a  debt  due  to  tite  wife  whilst  sole,(tt)or  upon  a  contract 
made  *wiih  the  wifie  during  coverture  where  she  is  the  merito-        ^  22 


(w)  4  Ksj>.  Rop.  27.    C  n.  ic  P.  ibifl.    4T.  R.  6l6.    1  K..n. 

105.    St  Uyu's  N.  P.  2^7  to  Abr.  &89.       10.    I  Aud.  2-i.  Dyer, 

I  B.  k  P.  9S.  4T.  R.  361.  -  3S1.  i. 

(o)  As  to  die  effect  <if  mnriTonhip  (r)  3S  H.  Vm.  c  37.  t.  a. 

ill  gi-nrnil,  In  t  we  en  bsron  itnd  tVmc,  (*)  Com.  Diff.  Bar.  8c  Feme,  E.  S. 

M  (■  itac.  Abr.  tit,  Excctuors  k  A<l-  2  Bl.  Com.  435.   3  Mod.  180.  Vc». 

umustr^tw-s,  H.  4.     2  BI.  (;*)m.  233  CrO.    U.  T.  Talb.  173. 

Co.  Ut.  ^1*  n.  t.  Com.  (#}  3  Mod.  189.  n.  $,  K 

f%.  Bar.  &  Ftm»,  F,l*Z.^t,$.  Z.  (m)  Com.  Dig.  Bar.  k  Feme,  P.  I. 

C«  A.)  2  BI.  Com.  434.  Vei.  6r«.  t  Veni. 

Com.  DIj?.  B:.r  k  Feme,  K.  %  ^ 
3.  Z.   2  HI  Com.  Ui.  Co.  Ut.  351. 
a.  D.  L 
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/  Plmntigt.  lions  cause  of  acuon,(w)  and  to  all  rights  of  aotiofi  la  mstrg  4nii 
aseMCutrixoradmiiiktnifftxtOr)  aiidialfacaecaMif  thebiis* 
bold  die  pendhsg  the  auk}  it  wUl  not  ftbata,  and  the  wife  nuiy 
c«Bd  to  judgment  and  cxeodieii,  the  deatli  of  the  hoabind  befag 

sugf^ested  upon  the  fecofd.Cy)   And  when  9.fnne  execQtrix 
ixiiii'iics  a  dcbior  (o  ihc  tebUitor,  ilic  li^^lii  of  iicuon  is  only  sus- 
pended during  the  c(  .enure,  and  it  she  survive  she  may  in  her 
Ursharacter  of  executrix^^c  the  executors  of  the  liuabatid.(z) 
The  consequences  oPinnisgiMii  tiie  pi^por  partiea  In  the 
case  of  Aaron  andynne,  are  tlMMRi  a  married  wonun  ought 
.to  jcnn  with  her  httibandy  andauesalonei  the  objeotmcaiionlf 
/  be  pleaded  m  abatement*  and  not  in  bar,  though  the  huiband 
ight  rastain  a  writ  of  error  ;(a)  and  if  she  many  pendinj^  the 
suit,  her  coverture  must  be  pleaded  fiui^  darrein  conttnuance  ;{6) 
but  when  a  feme  improperly  sues  ulonc,  havin^^  no  legal  rij^ht  of 
action  whatever,  she  will  be  nonsuited  ;(t)  or  if  she  impixii^erly 
y  ^  join  in  an  action  with  her  husband,  who  ought  to  aae  alone,  die 
{;4  / . iiii^^  may  demuTfCd)  or  the  judgment  wiU  be  affe6ted,(«)  or 
'  '  reversed  on  a  writ  of  error.C/)   And  if  tlie  lutsband  aue  ahmoi 
when  the  wife  ought  to  be  joiued  either  in  her  own  right*  cnrin 
23  droits  *he  will  be  nontuitecl      or  if  the  objection  appear 

on  record,  it  will  be  fatal  la  arrest  of  judgment  or  on  error.(A) 


Defendent*.  The  action  upon  an  exftrcM  contract,  must  in  general 

twetnthe oH-  bc  brought  against  the  party  who  made  it  either  in  person  or 

^'n«/ ptrtiei ;  aircnt ;(/)  Init  (linkulile^  frcfiucntly  occu;  \i\  rcM^ard  to ///«- 

und  with  refe-  /    o       'v  /                                i  / 

pence  lo  the  filled  contracts  which  arc  created  by  law  in  respect  of  the  ex- 


JEn^'Ibfyoftbe 

person  who  is  subject  to  the  legal  liability  i^k)  therefore  in  an 


pafty.  isling  debt  or  duty  ;  in  these)  the  action  should  be  against  the 


■am.  \Up.  1239.   Cro.  Jac.  77.  (r)  4  T.  H.  361. 

205.   Co.  Uu  351.  t.  n.  1.   1  Ycm.  (<{)  i  S:ilk.  lU.   1  Hen.  Bl.  109. 

3**0.  W  Us.  4-24. 

(x)  4  T.  IL  616.  Com.  Dig.  Bar.  (e)  Gitk  Jae.  644. 

&  Ferae,  F.  I.  (/)  2  HI.  Rep.  1 236. 

Cv)  8  and  9  W  111.  e.  It.  ».  7.   K.  1  Salk.  m  BiM.  Ab.  BaRft 

T  Hiiidu.  .^97  to  SUy.  feme,  K. 

(;)  Cro.  i:ii2.  Hi.  (A)  1  Stra.  'ii9.    Cro.  Jac.  -inti. 

(a)  3  T.  R.  63t.  (0  8  KmU  1«. 

(6)e«e.Abr.AtAteiiieiit,G.  (ilr)  2  H.  Bl.  563.  1H.BI.93. 
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actioB  against  a  captaiii  of  a  troop,  £ar  goods  furnished  to  the  7T. 
during  kite  line  of  his  absence,  and  whilst  anotker  officer 
m  tke  adaal  txmmmnk  of  iti  mi  bjr  wkw  the  ordcn  for 
were  lunedy  and  who  rocriyedtbe  aubuateoce  rao* 
n^f  from  govemmot,  U  ww  decided  that  the  defendant  beii|; 
mdcr  no  legal  liability,  and  not  having  made  any  express  conr; 
tract,  was  not  liable  tc  the  aclion,  thovit^h  lie  vvcis  siill  eniiUcd  Lo 
a  })[  ()iu  u[ioii  liic  sum  issued  by  ^ovttiimciii  on  ace  oiint  of  the  ^ 
3ub:»i&lcncc  tncMiey,  and  though  the  trQ$^  siill  continued  under 
faieiaUiuary  orders.(/)  AtMM||ii^h  the  owner  of  a  ship  is  Ikhle^ 
far  ic|Mdf»ecdei«d  for  hinii^  ox^i^  hU  beneht»  by  hU 
wbrn  the  legal  title  to  a  ahip  remained  for  a  nofith  after  the 
sale  thereof  in  the  vendor,  and  dating  thai  time  the  captain  bjr 
the  direcdon  *of  the  pnrchaaer  ordered  repairs,  it  waa  decided        41^  24 

tiiaL  ihc  vciidui  was  not  lu»ble  for  liic  vanoiinl.(/M) 

When  a  peibuii  has  coiniactcd  in  the  capacity  of  an  agcnty  Against 
and  that  circumstance  is  known  at  the  lini©  lo  the  perj»un  with 
whom  he  contiMtcted,  each  agent  is  not  in  general  liable  to  an 
action  for  the  nonperfcmance  of  the  conlractt  even  Ibr  a  de* 
ceitfal  warranty,(n)  if  he  had  authority  from  his  ]irtncipal  to 
nKikelbecentfact;(c;)  and  when  an  attsfneyforend  on  the  behalf 
of  hia  eHem  pronuaes  to  |Miy  money)  he  is  not  personally  liable 
if  be  had  authority  from  his  cUcnt.(/i}  Hut  if  an  ai^cnt  cove- 
nant under  seal  ior  liic  act  of  another,  though  he  describe  hini- 
seii  in  tl\e  deed  as  contracting  for  and  on  tite  part  and  behaif  of 
auch  other  person,(9)  or  if  he  accept  a  bill  of  exchange  ge« 
neraUy,  and  not  as  agent,(r)  he  is  personally  liable  and  may  be 
sued,  unless  in  the  case  of  an  ^ent  contracting  on  the  behalf 
of  goveniinent.(«)  /So  if  a  person  acting  aa  agent  do  not  dis« 
close  his  piincipal,  at  the  dnie  of  making  the  contracti  be  will 
be  personally  responsil)l^;(0  and  a  master  of  a  shlpts  in  gene- 
ral  liable  for  necessaries  furnished  abtx>ad,(u)  or  in  this  counuy, 


(0  I  Eu9t,  1 J5.  579.    8  East,  10.  {p)  3  P.  Wms.  S77. 

(r;i)  8  East,  10.  {q)  S  Bast,  14S. 

.(»)  3  P.  Wmt.  «7S,  9.    1  Bl.  R.  (r)  Stia  015.    1  B.  5«  p.  36fi. 

«m    j  \A  Kaym.  1210.    Cowp.  iM.  («)  I  X.  U.  17s2. 6r4.   1  East, 

Burr.  19S6.    1  T.  R.  181.  67i.    4T.  58-2. 

B.  553.    Peake,  C.  N.  P.  120.    Bao.  (<)  Pcakc,  C.  N.  H.  120.    1  T.  K. 

Abr.  Action  on  m,  B.  Abbott^  l«t  181.  7  T.  It  3S9.  Burr.  IMt. 

«dlt.  «9. 1  Eort,  507.  (tt)  Ctfvp.  6d9.  7T.lt  312. 
CO^P*  WiBi.879. 
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_  unless  they  were  furnished  upon  the  credit  of  the  owners, ( 

0  25  owners  may  be  sued  upon  the  bill  ot  *  lading,  or 

generally  for  the  lo^  of  goods  ;(x)  and  a  policy  broker  alofic 
can  be  sued  for  the  premluiiM  oC  iiiSttf«Dce<(y)  Tbeve  is  alao 
ftmattrial  distinction  between  an  actioiiagaiiitt  an  agant  for  Ovc 
recoTwy  of  damagea,  for  the  nonpeffernuiiOB  of  tka  coDtnctt 
and  an  action  to  recover  faacka  apecific  warn  of  nooef  raceivod 
by  him ;  ior  when  a  wntnact  haa  been  rticiaded,  or  n  pomiii 
baa  received  money  aa'agent  of  another  who  had  no  right  tbm* 
to,  und  hus  not  puid  it  over,  an  action  may  be  sustained  against 
the  agtra  Lo  recover  the  money,  and  the  mere  passing^  of  such 
money  in  account  with  his  principaU  without  any  new  credit 
given  to  him,  i&  not  equivalent  to  a  payment  of  the  money  to  the 
pdnctpal ;  but  in  goaeraJy  if  the  money  be  paid  over  bciiBre  no* 
tico  to  retain  it»  the  agent  ia  not  liablfi,(<)  ex€e{it  in  the  case  of 
an  auctioner  or  stako-hokler)  who  are  considered  aa  tcusteea  i^r 
both  partiea,  and  are  bowd  to  retain  the  naney  till  one  of  thott 
be  clearly  entitled  to  receive  its  and  if  he  unduly  pay  it  over  le 
either  party  not  entitled  to  it,  he  will  be  liable  to  repay  the  de- 
posit or  stake.(a) 

Fsrtncrs,  tc-      At  Ittw  onc  partner  or  tenant  in  common  cannot  in  f?:encral 

nant*  ia  eon*         ,  •  ... 

Bum^  i(c,       6tie  his  copartner,  or  coteuant  m  any  acuon  m  Jorm  tx  con" 

triutu^{p)  but  must  proceed  by  action  of  account,(c)  or  by  biii 

j|  29        ^  equity  ;  a  rule  founded  on  the  nature  of  the  aituatioo  *of  the 

partiett  the  diificulty  at  law  of  adjuating  complicated  accounts 

between  tbexn,  and  the  proprietyt  arising  from  the  confidenoe 

reposed  by  the  parties  in  each  other,  of  their  being  examined 

upon  oath)  which  can  only  be  eflected  in  a  court  of  equity. 

Therefore  in  the  case  of  a  partnership,  one  partner  cannot  at 

law  recover  a  sum  of  money  received  by  the  other  on  account 

of  die  firm,  unless,  on  a  balance  struck,  that  sum  is  foundto  be 

due  to  liim  alone,(d)    And  in  at&umiudt  by  three  persona 

agaitiat  /l|  aaone  of  the  iodorsers  of  a  promittory  note,  dmm 


Abbott,  \^\.  edit.  05,  llurr.  2G39. 

(«)  CtirUi.        B«p.  Abr.  <it.  JU-  (^0  2  T.  R.  478.   2  B   k  P. 

»io»«i  B.  4  East,  144.   4  Esp.  Hep.  l«2. 

Or)  1  ManM*  90*>  (c)  6m.  Abr.  tit  Aecouot.  'WBRfo^ 

(r)Co^*p.  565.    T!i;  r.  1986.  I/lfd  9Q6. 

T?!..v  ni    1210.    4  T,  K.  553.    Stra.  (i/)  3  T.  ft.  47S» 
4t>0.  JlulL  N.  V.  153.  IQ  Mod.  85. 
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by  in  favour  of  one  of  the  plaiiniffs,  and  the  defendant  and  J^' 
J^y  then  in  partnership,  and  by  them  indorsed  to  the  piaintiffs,  a  ^-f^^^"^^""*'' 
plea  in  bar  that  C,  one  of  the  plaintiffst  is  tiable  as  an  indoneff 
together  with  the  defendant^  was  heid  good  on  special  demor- 
ier;(r)^ttd  ift  an  action  bf  seTeral  as  ekecuiorst  a  ptea  iti^4»ir 
thattbb  promises  were  made  bjr  the  defendatito  joiot^  one 
of  the'pbamiffs  is  suflicient.(/)^  But  if  one  of  two  oiNMC 

'.partners  expressijr  oovenant  or  at^rec  to  account.  Bee.  and  neg^lk 
lect  to  do  80^  an  action  may  be  supported  by  the  others  Jind 
if  an  account  be  staled,  and  one  partner  expressly  proniihic  to 
pay  the  balance  appearing  to  be  due  to  the  other,  the  latter  may 
sue  at  law  ;(//)/and  in  the  case  of  a  personal  chattel)  or  of  trees 
severed  from  the  land,  if  one  of  two  or  more  joint^tcnants  or 
tenants  in  common,  by  the  sale  thereof,  conveit  the  thing  into 

^sneneyi  the  ^joint  interest  is  determined,  and  each  hath  a  aepa-  ^  4^  27 
Tate  interest  for  a  sum  certain,  and  may  support  money  had  and 
Teceived  against  tlie  other  and  one  partner  may  maintain 
an  action  for  money  had  and  received  against  the  other  part* 
r»ur,  ior  motiey  received  to  the  separate  use  ol  ilie  former, 
und  wrong! uliy  carried  to  the  partnership  account  )  ' and  a 
partner  may  recover  money  paid  to  his  copartner  tor  the  pur- 
pose of  being  paid  over,  as  the  plaintiff's  liquidated  share  of  a 
debt  to  their  joint  creditor,  if  it  t>e  not  so  applied,  and  the  plain**  / 
tiff  be  obliged  to  pay  snob  joint  creditor  ^(Q  ^  one  of  several 
co-sureties  in  a  bond,  who  liao  bead  obliged  to  pay  more  tlian 
Ids  proportion,  may  recover  against  any  one  of  the  others  his 
proportion  of  the  money  paid  under  tlie  bond  ;(m)^and  unless 
there  be  a  partnership,  one  of  several  parties  interested  in  pro-  / 
fits  may  in  general  proceed  at  law  aguiasL  a  pci \^un  who  has  re- 
ceived his  shure  ;  thus,  ii  a  s  /dor  engage  on  a  whalinfj  voyage, 
and  is  to  receive  a  certain  proportion  of  the  profits  of  the  voy- 
age in  lieu  of  wages,  when  the  cargo  is  sold,  he  may  maintain 
an  action  for  his  wages  against  the  captain,  and  siiaU  not  be  con- 
sidered as  aparmeri(ii)  and  when  the  agreement  between  two 
does  not  constitute  a  parmership  aa  between  themselves,  but 


(«■)  2  B.  k  P.  1  '20.  (Jb)  2  t .  R.  47«. 

(/)  t2  B.  k  P.  134. 0.  e.  1  We&ttr.      (0  1  East.  SO. 

tr,  18.  (m)  2  B.  <c  F.  m.  m.  s  x.  R. 

(j?')2T.R.48-2.   7  Mod.  116.  614. 

(h)  2  T.  R.  499.  S.  4rs.  (s)  4  £»p.  Rep.  IM: 

(0  1  WiTli^,  fl09.  aT.R.l4«. 
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oil!)  an  agreement  in  favour  of  one  as  a  compensation  for  trouble 
♦^^^{^*****  ^"'^  credit,  he  *may  sue  liic  other,  tliougb  as  between  third  pcr- 

*  sons  both  might  be-lifcblc  as  purine ^.(fj)     *■--•    -  < 

Mv.     itk        Whm  them  «Wi*i«1(Mt^)|hiiilrtiy<f»aftlf>^tract  were  ;otnf 

d«faAtti»<«  tft  If  m  nf  «M«i  be  de«4 
t  .c  iktend-  jfti|»«MwMitopertoitaiie  in  thfc  decIawBioii  that  the  coPttact  wee 
nititf  be  jdii^'  l&muvY  mm  es  well  as  by  the  surrrrors      it  eeeme,  boWFevert 
ytthat  no  udvaniagc  can  be  t;.kcn,  though  the  decluraiion  do  not  IK)* 
.  tice  the  deceased. (r^^    A  conti'art  made  by  two  partners  to  pay  a 
sum  of  money  to  a  tliird  person  equally,  out  of  their  own  private 
fund»,  is  a  joint  contract,  and  they  should  be  jointly  sued  upon 
it      l)in  if     lease  Ibr  yean  to  B  and  C,  rendering  renty  tfnd 
C  aasigo  hia  moiety  to  /),  ^       >^  ^  ^  ^  joiDtly  or  ed^ 
veniUy,  at  his  eleetkn,  for  rent  in  arrear  :(i)  and  where  two  ee« 
vera!  tenants  of  a  farm  agreed  with  a  encceedhiiB^  tenant  to  ivfer 
certain  matters  in  diflercncc  respecting;  the  farm  to  arbitration, 
and  jointly  and  severally  promised  to  perform  the  award,  and 
the  arbitrators  a^%-arded  that  each  of  the  two  should  p  ly  a  cer- 
tain sufn  of  money  to  the  third,  it  was  decided  that  they  were 
liiible  to  be  sued  jointly  for  the  same  awarded  to  be  paid  by 
each,  because  by  tlie  tenna  of  fhe  agreement  they  hed  promi* 
aed  jointly  as  well  as  aeTerally,  which  made  each  of  them  liable 
*  29        ^       ^  ^       "Wher-Cw)   Parceners  ahoold  before  par* 
tition  be  joinily  sued,  though  they  be  entitled  to  the  estate  by 
diiiercnt  dcsccnib.(TP) 

Wi'h  respect  to  the  mode  of  taking  advantat^c  ol  the  nnns" 
tion  of  a  party  who  ought  to  be  made  a  codefcndant,  thei*e  is  a 
material  distinction  between  this  case,  and  that  of  coplaintifl^* 


(o)  4  East,  144.  slifw  when  the  acti'm  sT»nuld  be  joint 

(/>)  1  Saun<I.  153.  n.  1.  291.  Ii.  n.  4.    or  sevtTdl.    To  stale  :dl  Oic  cases  up- 

(q)  \  S.iuiul.  2UI.  11.  'i.  Styles,  5U.  on  thU  subject,  would  Ue  to  inveflll- 
6T.R.365.  3T.  R.477,  8.  Sectbe  yUe  the  osliire  bimI  properties  of  esa- 
fbrn,  vo).  2.  47.  ti-Hct9,  Si  i)ui*8uit  foreign  to  Uiu  tixa- 

(f)  C<iiub.  383.  5  Rsp.  Ri-p  :l?  C  li  r.  As  to  wlicn  a  eontract  is  joint 
T  U.  AT'J.  Vin.  Abr.  I'ttHin  r,  1).  ,^and  when  sevcra!,  scr  Hac.  Abr.  lit. 
flfc.  6  T.  11.  36J.  ii  Mod.  'JSO.  i'0!)ligaliou,  vol.  5.  D.  4.  fct  vol.  7.  Obli- 
coftfr.  gutioM,  Bl.  And  as  to  what  eonstitotes 

(*)  I  n.  Bl.  236.  a  partnership,  see  1  H.  Bl.  j7.   2  H. 

(0  Psamer,  283.  2  Vin.  Abr.  G«,r.    Bl.  2.36.   4  T  U  720.  4  East,  144. 
9  Saund.        n.  I.    Cr^i.  .'  tc.  411.  (w)  Vin.  \U'.  tit.  Acttuns,  .Toincler, 

(w)rT.  R.352.  SSaund.  01.  h-n.  D.  d.  r«ircencr»,  il.  1.  iiiu^w. 
S.    TbAM  tnitaacet  wilt  safllee  tft  398,9. 
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tt«Mktf«pW«itrh»«iglitto  join  aapkindffbc  j^^^^^ 
Ihft  fUftukm.  i^fMff  upon  tb«  plmdlngsi  the  de- 


f  plaintiff,  except  in  the  case  of  «>m«e  iiniii  •or>co'adminlM?Z7 
-  tors,  will  be  nonsuited.(r)    Jiut  In  the  case  of  defendants,  if  wtj"*" 

party  be  omitted,  whether  he  be  sued  upon  a  personal  contract, 
^mtm  pernor  of  the  profits  of  a  real  estate,  as  iudcbi  for  a  rent- 
^idwrgcCy)  the  objection  can  only  be  t^kcn  by  plea  in  abatement 
owviicdbf  afidaiil|(a^  unless  it  appear  on  liic  face  of  liie^dedar 

ttidMod  iBMUtdMHg^.^  m^U  u  that  he  ^oMf  cwrtficOd,  m 
^  which  OMM  the  4efodMit  nay  demurs  or  mw  m  errcatiof  judg- 
ment, or  sustain  a  "writ  of  citor^a)  ThoM  is>  hove?er,  thb ob» 

jection  in  the  case  oi  a  joint  contract  to  the  non-joindcrof  one  or 
more  ot  ilie  several  parucb  liable  ;  that  if  judij^ment  be  ouiain- 
cd  against  one,  in  a  separate  action  against  him  on  such  con- 
tnctt  the  plaintiff  canoot  afterwards  proceed  agaio&t  the  partiea 
enitted)  aad  coBaeqMVtiy  kiaet  iheir  iecurity.(6) 

Whan  the  conoraot  is  several}  aa  well  aa  joiDt»  the  phuntiff  is 
at  libeny  to  prooeed  against  the  parties  joimly,  or  eaeh  sepa* 
ralelyf  though  their  tntereat  be  joint.(c)  But  if  there  be  more 
than  two  paities  to  a  joint  and  several  contract,  as  where  thi«e 
obligors  arc  jointly  and  severally  bound,  the  plaintiff  must 
cither  sue  them  all  joijuiy,  or  each  ol  them  separate]y,((/) 
though  u  two  only  be  improperly  sued,  the  objection  must  be 
taken  by  plea  in  abatement  i{e)  and  where  parties  are  sued  sc- 
panUelyt  the  breach  maf  be  assigned  in  bollh(/)  and  a  reco* 
veiyt  and  execution  against  the  body  of  one^  producing  no  ac* 


(ur)  ^/t/c,  7.  and  note  3U.    6  Enn,  8S.    1  S«tind.  S35.  t.  b> 

(/)  1  S  i-nnl.        n.  4.  S.    T^iji  this  sc-t.-nis  an  cxctption. 

(;)  I  8?iu«<l  1)1  n   1   '201  li.n  4  (  '')  < 'm.  J;,g,  76,   4.    Cow.  Dig. 

&e.   5T.  11.65 1.    1  La-jf,  *it>.    4  T.  Aeuon,  K.  4. 

1t.r25.  8Bl.lt.  947.  (0  t  SftUQil.  153.  n.  1.  S  Binr. 

H.  1.    I  R  k  P.  73.    7  T.  K.  5&o,  (>:]    r.  U,  782.    Bac.  Alir  Obli- 

Ingcnci*al  a  pcr^>on     pn  stimed  v>  he  galion,  1).  4,    1  S«liacL  ^1.  e.  2  \"in 

living  until  it  be  pi-uvctl  Uiat  he  is  Abr.  OS.  pi.  7. 

4<!iu>,  unlets  9viwx9i  yean  have  elai>-  (e)  l  S«ap<l.  SOI.  e. 

•ed  «bc«  he  m  heard      S  Emtt  (/)  1  Str.  553.  SBnrr.  119 
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Thjtmhntt         satisfactioD,  witt  be  no  bar  to  an  udon  against  the  otlier 

and  when  the  coocnict  is  jomt  and  Mvend,  and  the  Mat  or  do* 
inand  considerable)  it  Is  inosi  adfiMUe  Id  pvoeaed  ae^antelf; 
fir  if  all  the  paities  be  joliied»  and  one  of  theaa  &  after  judg- 
*  31  inent,  and  beforo*e«ecation,  the  ivmedf  at  law  agaiiMt  the  as- 
sets of  the  deeeaied  Is  determined  ;(h)  and  in  the  case  of  the 
dcaih  ot  a  surety^  even  a  couit  of  et|uity  will  not  in  al!  cases  re- 
lieve ;(0  \shc(cas,  if  the  plaintift  proceed  separately,  the  exe- 
cutor of  the  deceased,  as  -weii  as  the  survivoTi  sevocaUy  coor 
thiuc  liable. (^) 

Who  nu^u     It  has  already  bean  obsenred  that  at  kw  as  well  at  in  eqf^ty* 
the  courts  will  not  take  oognlznce  of  distinct  and  sepantn 
'  claims  or  llsbifines  of  difioTMit  persona  In  one  soltf  thoogh 
'  standing^  in  the  same  relative  altoatlons ;(/)  and  therefore  In  an 

I  action  ejc  emUfotiu  against  seYcralt  it  must  appear  on  the  face: 
1  of  the  pleadings,  Utal  their  rt^iiUacL  was  joinl,  oiul  that,  fact 
must  also  be  proved  on  Uu-  uial  ;(and  if  iw  many  pcrsnns  l)e 
made  defendants,  and  the  objection  appear  on  the  plcadmg% 
either  of  the  defendants  m:^  demur^  nx}ve  in  arrest  of  judg^ 
inent,(m)  or  aupport  a  writ  of  error ;  and  if  the  ohjectioo  do 
^  not  appear  upon  the  pleadingSi  the  pfadnttff  majr  be  nonsuited 
upon  the  trlal«  if  ho  fiul  in  pronng  a  joint  contiact :(«)  Ibr 
Chengh  in  actions  Isk/wmtx  tMief^  as  in  trespass  or  caae«  one 
defendant  may  be  found  guilty,  and  the  other  acquitted;  yet  in 
covenant,  debt,  or  other  action  in  Jhrm  ex  contractu^  a  verdict  or 
jtKl|j;nicnl  cannot  in  general  be  given  in  a  joint  actioiii  against 
one  defendant  wiihuui  the  other  ;(o)  and  therefore  in  an  action 
of  euntm/tttit  against  three,  two  only  of  whom  were  liable  to  bo 
^  ^2  sued,  *aod  the  petty  not  liable,  together  with  one  of  those  who 
was  liable,  suffered  judgment  by  de&ult,  and  the  other  party 
pleaded  the  general  issue,  a  vetdict  was  found  for  the  defend- 
ants on  the  fi^round  that  the  plaintiff  having  declaced  as  upon  a 
promise  by  three  defendants,  consequently  to  entitle  himself  to 


(^)  Cro.  Jac.  74.    5  Co.  86.  SlfltA)  SBorr.  1190. 

Mod.  87.  i  Show,  494.  (/)  Ante,  8.   t  East,  886»  7. 

(h)  Com.  Dig.  Action,  K.  4.    Bac.  7  T  R  35-2 

Abr.  Ol,Iig»Uon,  U.4.  vol.  5.k  vol.  7.  {r>)  l  F:.st.  52.    1  L.  v.  6.1  1  E«p 

tit.  Obligation,  B.  Ri:p-  od^.    Bull  JS.  i'.  lid.    I  H.  BL 

(})  Id.  VM.  S  Vc«.  J.  399.  8  V«B.  87. 

fl.l06jm.  (•)1Ut<(3. 
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recov^Tf  he  tboald  hinre  proved  a  promise,  cither  cjtpress  or  j^jj^^^^ 
implied; bindiDf  all  die  three  aijk)  end  where  the  plemtiff  de- 
chured  en  e  jent  and  Mwei  provuHoiy  nole*  egnnet  all  th^ 
iiiekei«^iml7*aiideneofthemby  hispleaiadfimtedhisha^  * 

writing  to  ihc  moIc,  bui  the  other  defendants  pleaded  non  ts^  ^ 
ftttmpsi:,  the  pkiintift'  was  nonsuited  for  not  pruviiit;  the  han^^  ^ 
writing  of  the  (l^lcndaiit,  who  by  hib  plea  had  so  admitted  it 
and  though  a  oeniract  be  proved  to  have  been  '\t\fact  madej^ 
4dl  the  deSDndantB,  yet  if  in  pomt  of  it  is  aoc  ebligalory  either 
on  the  i^und  of  infaDCf^!tti«mire,  Sec  at  the  tine  It  vat 
entered  Into,  the  pUdntiff  wbM  be  nonaHitedXr}  end  having 
commenced  his  action  ap^ainst  too  manjr  parties,  he  could  net 
avoid  llic  objection  by  enierini;  a  nolle  firo^vqui  as  to  ilie  infant 
or  ft-me  cov(-r{r{fi)  but  nuist  discontinue  and  commence  a  fresh 
action,  omitting  such  parties,  and  in  which,  should  the  dc- 
feodante  plead  the  non«joinder  of  the  infantt  orjeme  ttevert 
in  abatement,  the  plaintiff  nay  reply  thetn&ncy  orcovertttre<() 
Bnt  when  one  of  the  defendanta  la  diacharged  lirom  lia- 
bility by  matter  tmbtctfuent  to  the  making  *of  the  contracti  % 
as  by  his  bankruptcy  and  certificate,  the  failure  on  the 
trial  as  to  him  on  such  gruuiul  does  not  prechidc  the  plain- 
tiff from  recovering  at^ainst  the  other  parties,  and  should 
he  plead  lus  ceriificatCy  a  nQlU  firoBcqtd  as  to  him  may 
be  entered  and  m  debt  on  a  penal  acatnte  at  the  soh  of  a 
common  informer,  or  of  the  party  aggrieved,  for  an  offence 
which  may  be  committed  by  several  jointly,  the  plamtiff  wHi 
succeed  if  he  prove  either  of  the  defendants  to  be  liable,  for 
iij  tills  case  the  acuon,  though  in  {ov\w  ex  con truau^  is  founded 
upon  a  tort  .(w)  soaj^ainst  executors,  though  the  plaintiff  may 
fail  as  to  one,  on  the  plea  of  fdene  adminittrcrvity  he  may  re- 
cover against  the  other,  and  the  defendant  who  is  acquitted,  is 
not  even  entitled  to  eotta^x) 


ip)  1  East,  S3.  3  T.  R.  668.^B  (r)  .\  Ksp.  licp.  m.  Abr.tit 

I^v,  fiJ.                            ^  Actions,  .lo'mdcf,  U.  d  j>I.  S 

(y)  I  Ksp.  Rep.  135.  (m)  1  VVib.  m.    1  Sauud.  20r.  a.b. 

(r)  3  B<:p.  Urp.  76L  Via.  Abr.  Ae-  S  Esp.  Kcp.  77. 

uon,  U.  tL  pi.  8.  (w)  Cturtli.  Ml.    SEnst,  S69.  1 

(«)  3  P:sp.  Rep.  7fi.    1  Wito.  ».  New  Rep          3  East,  Ci 

Tatd's  Fiao.  631.  ( ' )  I  i«td's  Prae.       edit.  SOI.  1 

Satind.  aor.  a.  b. 


Digitized  by  Google 


• 
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71         As  the  ooDseqnenoeB  of  the  joMof  of  to6  xoKOf  Mmka^ 
i^endanu.      ^  action  ill  form  ex  emtmttmy  ate  In  geoenl  so  inpofftwi^ 
k  is  advisable  in  cases  of  doalit  as  to  the  proper  partka  lo  te 
nade  defisuduitS)  to  frame  die  declanttSoii)  wlico  practioablei 

in  caae^  in  which  form  of  action,  as  we  shall  hereafter  see,  Uie 
joinder  of  too  n\any  dcfemkints,  tlioiujli  for  the  breach  of  a 
contn>rt,  is  in  t^eneral  no  ground  of  objection  :(,»/)  or  if  the 
plaintifl'  be  compellable  to  declare  in  an  action  in  form  €X  cort" 
iraettty  it  is  most  advisable,  in  snch  case  of  doabti  to  proceed 
only  against  those  defendants  who  are  certainly  liablet  inwhich 
case  we  have  seen  the  non-joinder  can  only  be  taken  advantage 
^34  ef  by  a  plea  in  abaten)ent.(x)  *On  process  by  faUl  or  latitat  in 
K.  B.  or  on  common  process  in  C.  P.  not  bailable,  thewrltittsy 
Uc  against  four  dcfcnd.uits,  and  the  plainiifT  as  decUu  c  und 
proceed  against  each  separately, Ca)  but  on  bailable  process 
against  several,  the  declaration  uiust  be  against  all.(d) 
:kny.  Tn  case  In  general  in  the  case  of  a  mere  >kmo»a/contract»  the  action 
Mvdir^^d^  for  the  breach  of  it  cannot  be  brought  against  apersoatowfaom 
^  ''•'^''"^"/J,  ^  contracting  paity  has  assigned  his  interest,  and  the  original 
I,  he.  p.u  ty  alone  can  be  sued :  thus  if  one  detnlse  cattle  or  goods, 
and  the  lessee  covenant  for  himself  and  his  assigns,  at  tlie  end 
of  the  term  to  deliver  such  catUe  or  t;oods,  and  ihc  lessee  as- 
sign tlie  cattle.  See.  this  covenant  will  not  bind  the  assignee,  for 
it  is  merely  a  thing  in  action  in  the  personalty,  and  wants  such 
privity  as  exists  between  the  lessor  and  lessee  of  lands  in  re- 
spect of  the  reversion  ;(c)  and  if  two  partners  dissolve  their 
partnership,  and  one  of  them  co\'enant  with  the  other  that  he 
will  pay  all  the  debtSt  a  creditor  must  nevertheless  sue  both. 
There  may,  however,  in  some  cases,  be  a  change  of  credit, 
by  agreement  between  the  parties,  so  as  to  transfer  the  liability 
of  the  original  contract inc^  party  to  another,  or  to  one  only  of 
the  original  paiiies  tlius  in  the  case  of  atenaocy  from  year 
to  year,  if  the  landlord  aceept  another  person  as  tenant  in  the 
room  of  the  former  tenant)  withont  any  surrender  in  writing* 


(x)  Ante,  S9.  idy  t  New  Rep.  tiZ4.  131.  4fi»Tf^ 

(fl)  4Kx',t,  589.    tB.  bP.  49.  H^.  ^ii.c   5  F.sp. Rep.182.  ST.R, 

Titlfl's  r.^c.  80.  46i.  dL«Mt,l47. 
(6)  id.iuy.    S1\n.7ZZ  Xidd't 

Frsc.  IG-k 


Digitized  by  Google 


IK  FQBM  BX  OOtmUCTU.  .  S4 

such  acceptance  may  tm  a  dispen&auoii  of  any  Doticc  to  q/m^  TT 
wbA  Um  4irigmal  MWt  nyqr  fivJuurstd  ;(0  and  whcrv  two 
iwtBe»  •  jMt  bill  of  whiini  lor  ft  pMwnbi^  4e* 
smd^  nd  irtwi  the;  bill  ^became  due*  tb»  bsUer  took  Uie  ae- 
pari|e  bill  of  one,  U  was  decided  tiiai  the  other  wm  thereby 
dncHfirged.(/)  So  if  one  take  the  security  of  the  agent  of 
tliL  princij-  1,  uuh  uhuia  he  dcait  unknown  lo  liie  principal^ 
Mid  give  tiic  agent  a  receipt  as  for  the  money  due  trom  the 
principalt  in  consuquente  of  wiiicii^  the  {i)mapai  Ueals  difler- 
ently  with  his  ageiit  on  the  (itftjypf  such  receipt,  the  principal 
ie  diachjU'gcc^  akhough  t|^.  f^i^^N^  faiif  thou|^  i£  the  princi* 
pal  were  nol  ^  pt;ojiidiGed>  he  would  not  be  dischffged.(f) 
But  where  one  of  three  joint  covetuuuon  gave  a  bill  of  tx* 
change  aa  a  collateral  security,  not  accepted  in  satisfaction  of 
the  debt,  the  judgment  recovered  on  the  bill  was  decided  lo  be 
no  l):ir  t>j  all  v.cucjn  of  covenant  against  the  three. (A)  I'he 
coubi^iior  oi  goods  may  be  primarily  liable  for  Uie  freight,  bui 
the  couiiigncc»  if  he  accept  the  goods  in  pursuance  of  the  usual 
bill  of  lading)  may  be  sued  for  the  saine«  unless  it  be  known  to 
the  master  of  tlie  shipi  that  he  acted  odIj  as  agent  for  the  coa- 
ilgnor^i) 

Upoa  a  covenant  running  with  the  hnd  which  must  concern 
real  property,  or  the  estate  therein,(A:)  the  aasif^ee  of  the 

lessee  is  liable  to  an  action  for  a  bicucli  of  covenant  afier  the 

asbigamcnt  of  the  estate  to  lum,\/)  and  thougii  he  have  not 

taken  possession  ;(m)  but  his  liability  ceases  when  he  assigns         ^  3^ 

his  interest,  though  even  purposely  to  an  insolvent  person.Cn) 

And  if  the  ooTenant  be  mereljr  collateral  and  penonai^  an  as« 

ttgnee  is  not  in  any  case  liabtei  and  the  lessee  alone  can  be 

aiied.(o) 


(e)  2  Es{>.  Rep.  50$  (/)  Bae.  Abr.  tit  Cuvenatit,  E.9i. 

(/)   4         R«p»  91»  S.     5  £1^   3         '25.   2  Sauod.  304.  n.  18. 


Jlcp.  12-2  (w)  W<KKjfuIl,  L.  k  T   ?d  -dit 

ig)  3  Ea<«t,  U7.   8  T.  II.  451.  7  T.  R.  312.    dec.  Uoug.  4^8. 

(A)  3  Eait,  851.  ST.  R.4fl.  V** 

(a)  Abbott,  IK  edit  m    lEng  (it)  lafcP.  St.  Sae.Abr.tit 

507.  Covenant,  E.  4. 

Wili.89.  SH.Bl.  IJd.  (0)  Bh©.  Abr.  lit  (  o,rr  uii,  E.I, 

4.   3  Wilt.  25.   9  bauua.  <M4  o.  UL 

Vet.  i.  [  4  ] 
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When  rlicre  is  an  cxftrcss  covenunt  in  a  lease  to  pay  rent  or 
^f*"*^^'  perform  any  other  act,  the  original  Icsst-c,  and  his  pcTbonal  re- 
presentatives having  assets,  arc  liable  to  an  m  tioii  of  covtnanc 
during  the  lease,  notwithstai^ding  before  the  breach  complained 
o(  the  interest  in  the  lease  may  have  been  aaadt^ned,  and 
though  the  leasee  miof  have  become  bankrupt,  or  an  inisolveiit 
debtor)  orthe  lessor,  or  the  ass^nee  of  the  reversion  vavf 
have  accepted  rent  of  the  as.si^ee.(/r)  Bat  an  acdon  cannot 
be  supporitd  against  those  parlies  for  a  breach  of  a  covenant 
im/diiii  by  law,  coaimitled  after  acceptance  ot  n  nt  Irom  the 
assignee  ;('/)  nor  can  the  lessor  afier  such  acceptance  of  the 
assigneci  maintain  an  uction  of  dtbt  aguinst  the  le&see  or  his 
represeittatives  even  upon  an  express  covenant. Cr) 

An  under  ie&tee  who  ha&not  the  whole  of  the  lessee's  inte- 
rest assipied  to  him,  cannot  be  sued  by  the  original  lessor,  £br 
any  breach  of  covenant  contained  in  the  original  leases,  though 
for  vohmtary  and  not  mere  permissive  waste,  he  would  be  lia- 
ble to  an  action  on  the  casc.(^) 
^  37  ^^1^  ^'^'^^        Joint  contract,  if  one  of  the  parties  die, 

When  his  executor  or  administrator  is  at  law  dischar  ged  from  liability, 
oiif  of  several  _  J ' 

obiigoi-s,  kc.  and  the  survivor  alone  can  be  sued,(u)  and  il  the  executor  be 
sued,  he  may  either  plead  tiic  survivorship  in  bar,  or  give  it  in 
evidence  under  the  general  issue  but  in  equity  the  exe- 
cutor of  the  deceased  party  is  liable,  unless  in  some  instances 
of  a  surety  :(^  )  and  if  the  contract  were  severaij  or  joint  and 
several,  the  executor  of  the  deceased  may  be  sued  at  law  in  a 
separate  acLion,[f/)  but  he  cannot  be  sued  jointly  with  the 
bui  vivur,  because  one  is  tu  be  charged  de  doain  icatatorigy 
and  the  other  d<;  buuis  /irofirU<i.{z)  It  is  usual  though  not  ne- 
cessary to  declare  a;;aiust  the  survivor  as  such,  noticing  the 
death  of  his  co-obligee  or  copartner  ;(a)  and  in  an  action 


{p^  1  Sannd.  241.  n.  5.  t  I"  K.  9  ' 
7  T.  K.  11.  HI.  4ri,4.  \  i  ii 

Di.  100.  llac.  Abr.  tit.  Covenant, 
E.4.  ,.\ 

(7)  \  S:iuml.  211.  b.  4T.  R.|i 
ISi.l.  U7.  8irW.J0M%«l3.  Oro. 

.  (r)  I  T.  U.  02.   i  Saand.  2il.  ti.  5. 
(«)  H«Nbrd    Haleh.  Ooug.  183. 
(0  SBl.  R«p.  nil. 
(«)  Bae.  Abr.  OUigAtlon,  vol.  5. 


T).  i.     Vin.  Ahr.  OMi^-ation,  P.  90. 
(  ;irlh.  105.    2  Burr.  UgG. 
(  «  )  5  261. 

{x)  Bae.  Afar.  Obligataoo*  vol.  7.  S 
Vem.  277.    3  Vca.  J.  dM.    S  Vff. 

too. 

(y)  2  nuir.  1190. 

\i)  Caith.  171.    :2  Lev.  22S.  9 
Via.  Abr.  67. 7a 
(a)  Ante,  t%  154. 
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IN  FORM  EX  CONTRACTU.  37 

•gainst  such  survivor,  a  demand  may  be  Includedf  though  it 
liecame  due  from  him  since  the  death  of  his  partner ;( 6)  and 
when  the  survivor  is  sued  for  his  otvn  separate  debtt  he  may 
set  olF  a  demand  due  to  him  as  surviving  partner.Cc) 

When  the  comractui^  party  is  dead,  his  executor  or  admi-  5il»ly.  In  the 

■  ,    .  ~      .  .'  »   .1  .  I    c;lsc  oCetireu- 

malratur^  or  m  a  cabe  ot  a  joint  contract,  the  c,\t:(  utor  or  ad-  ^op, 

ministrator  ot  the  survivor,  is  the  pany  to  be  made  (iefend<»i)t ;  |fch'u**au4'<io- 
and  coventmi  lies  against  executors  in  ever)*  case,  though  they  nwca. 
be  not  named*  unless  it  be  a  covenant  to  *be  performed  by  the  *  38 
testator  in  penon^  and  which  consequeiidy  the  executor  coukl 
not  perform.(cQ  If  a  person  Intermeddle  aa  exeoutor  with  the 
estate  of  the  deceased*  he  may  in  general  be  sued  as  executor 
de  m  Mrtt  although  there  be  a  lawful  executor,(e)  and  in 
such  case  be  is  uniformly  declared  against  as  if  he  were  a  law- 
ful executor,  thoui^h  the  p*irly  died  intcslatc,  and  hr  ni;iy  be 
joined  in  tlic  suiac  action  with  tlic  lawful  c'^ecutoi-,  though  liot 
with  the  lawful  administrator  :(/)  and  it"  u  stranger  takeaway 
the  gOf)ds  of  the  cleccascdi  if  there  be  no  lawful  executor,  he 
also  is  liable  to  be  ^ed  as  executor  de  ecn  tort^  though  he  claim 
them  as  his  01m  ;(jr)  but  if  there  be  a  lawful  executor  or  ad- 
ministratort  the  stranger  caimot  be  sued  as  executor  de  mjs 
iori  ;(A)  and  a  person  caonot  ever  be  sued  aa  administmtor  tfe 
ton  tort. 

If  there  be  several  executors,  they  should  all  be  sued,  In 

case  they  have  all  administered,  or  the  defendant  may  plead  the 
Tioii-joinder  in  abatement ;  but  if  one  luivc  not  adnunistcred, 
or  if  no  assets  have  come  to  hib  Jian(b>,  he  may  be  oniided  :(/) 
tiiough  as  the  plaintiif  will  succeed  if  he  recover  against  any 
one  of  the  defendants,  and  as  the  defendant  who  obtains  a  ver- 
dict, will  not  be  entitled  to  his  costS}(^}  and  as  it  may  be  ad- 
visable to  take  judgment  of  assets  guando^  &c.  agamst  such 
defondattf  should  he  plead  /dene  adminUtmvitf  therefore  It  ia 


(A)  2  T.  R  ire.  0  T.  a  5SS.  vol  (?)  5  co.  33.  b. 

3.47.  he.  ,    (A)  5  Co.  34.  a. 

(c)  5  T.  R  h!>3.   1  Eap.  Rep.  47.  ,  •(i)  Toller,  367.    As  to  pUuniiffii 

{d)  3  Wilt.  tiU.  executors,  ante*  13.  . 

(e)  SCo.$^B.  {h)  TtdA,  90t.    1  9twuL  907.  a. 

(/)  1  Snnnd.  265.  n.  ft  Con.1>i(.  Aale^  19. 
tit  AdniDittiatmr,  C  &  Tolkr» 
369. 
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in  general,  i*dvisablc  to  join  all  the  •defendants  wiio  may  be 
named  as  cxeculoih  or  administrators  in  the  will  or  letters  of 
adminisirdlion.  if  a  married  woman  be  executrix,  the  husband 
mm  be  ioined  in  the  action and  an  kkUuA  aoto  executor 
camiot  be  wied  till  Jm  be  of  ag6«(iR)  nor  can  «i  ezecnftor  be 
sued  as  tucb  liir  .money  lent  to  lum}(it)  or  upon  •  H^nel  eta* 
tuie.(o) 

If  ibe  contract  were  imder  seal  or  of  record*  the  Mr  of 

the  party  contracting  is  liable  to  an  action  for  the  breach  of  it, 
when  expressly  named  in  the  contmrt,  providtd  he  iiavc  nifaL 
assets  by  descent  from  the  oblii5or.(/7)  And  if  Xherr  hv  n  (ir- 
visce,  (otherwise  than  for  the  payment  of  debts*  or  in  pursuance 
of  a  marriage  contract  entered  into  before  marrtageO  he  may 
be  sued  in  an  actioo  of  de6i^  for  the  breach  of  a  contract  of  the 
testator  under  seal  or  of  record,  bot  the  belr  must  be  joined  in 
the  action ;  and  an  action  of  cvvenatu  cannot  in  any  case  lie  eup- 
poried  ag^st  a  deriaee,  for  a  breach  of  contract  In  the  time  of 
the  tesutor ;(?)  and  though  the  devisee  be  an  infant,  be  csnaot 
pray  the  parol  to'  demur  by  reason  of  his  nonage^  such  privilege 
being  confined  tu  an  infant  heir  (r)  But  an  equity  of  redemp- 
tion is  not  assets  at  law,  in  respect  of  \vhich  an  heir  or  devisee 
is  chargeable,  but  the  creditor  must  proceed  in  a  court  of  eqiti- 
ty.(«)  An  heir  or  devisee  having  a  legal  estate^  are  liable  to  an 
action  *for  the  breach  of  a  covenant  running  with  the  land  com- 
mitted in  their  own  time.  If  there  be  several  hdra,  as  in  the 
case  of  gavel-kind,  or  of  parceners,  they  should  all  be  jouiedi 
or  the  defendant  may  plead  in  abatement ;(/)  and  a  devisee  must 
be  sued  with  the  heir  jobdy,  at  Hiw  as  well  as  in  equity  ;(t/) 


(/)   Cro.  Jm.  SI9.  14S.     Toiler,       (7)  3  and  4  \Vm  and  Mmt,  c.  1*. 

367.    Post,  43.  Hnc  Ahr.  lil  Heir  and  AneeitOr^ 

(m)    3&  Gea  UI.  «.  ST.    ToUcr,   I  P.  W.uv  yj.   7  £«l^  1S8. 
3C7.  (r)  4  Mast,  485. 

(n)  I  H.  W.  t09;  (<)  See  /»o«r,  vol.  5. 159.  n.  w.  9 

(0)  Carih.  Ml.    Cro.  EKx.  7W.  Satind.  7  n.  i. 
Com.  Dig.  lit.  Aiimini^trntnr,  IV  15         (()  2  Vin  .\hy.  57.   Com.  Dig. lit* 

ip)  Bac  Abr.  tit.  Heir  and  Alices-    Abatement,  k'.  0. 
tor,  F.   2  baund.  136.   Plowd.  43?.      (u)  2  Saund.  7.  n.  4.    Bac.  Abr. 
441.  S  Stand.  7.0.4.  Hdr.  Vin.  Abr.  Heir>  Z.  d.  ^iA.% 

l<}l.ii.b. 


Digitized  by  Google 


IN  roSM  £X  COVTftACm 


40 


thoiigb  an  exeemorcaMt  in  an^  case  be  aocd  yMtf  with  the  j^J^^ 
fa«tr<«> 

When  the  cotrtwietfiig  party  baa  beeonw  a  bankrupt,  and  has  ^« 

,    .  of  bank* 

obtained  his  certificate,  he  is  in  general  discharged  from  all  rujitcy. 

debts  due  at  the  time  of  the  act  of  biuiki  ui)ic)',(.r)  and  by  a 
recent  statu?e,(i/)  from  debts  due,  at  the  time  of  the  comnussioii ; 
ADd  a  certificate  of  dtscbarge  obtained  in  a  foreign  country,  is  a 
barto«nactianoiiaoQntnwtnNirieth«ie.(<)  But  if  the  debt  be 
not  then  due,  or  not  ptonkUt  uader  the  coaandaMon^  or  be  cen* 
tiliBeiity  the  banhmpt  is  not  dteeharged  ;(e)  aad  aa  we  have  aV 
leadjr  seen,  a  ieaaet  la  lhd»te  for  rent)  or  other  breaeh  of  eove* 
nant  committed  after  bis  bankruptcy,  notwiihstandinpf  he  may 
have  obtained  his  cerlificate  f^)  And  when  a  debt  is  barred  by 
the  certificate,  if  the  bankrupt  after^vards  promise  to  pay  it,  he 
may  be  sued ;  and  it  is  sufficient  in  such  case  to  declare  upon 
tlie  original  consideration  $(r)  and  when  9  party  becotnes  bank- 
rupt after  a  prior  bankruptcy  or  compoaitlan  with  hb  creditors 
fif  the  estate  under  the  last  commissiQn  1HII  not  pay  1 5«.  hn  the  ^41 
pound,  the  fastdcmpt  may  lie  sued  hi  respect  of  his  future  effbcts, 
though  his  person  "will  be  protected  by  his  ceriifiratc  under  the 
last  haiikrupicy  and  in  cases  where  the  plainiiiV  luis  an  elec- 
tion to  declare  as  for  a  tort,  the  bankrupt  is  still  liablc.(r)  Where 
there  are  several  contracting  parties,  and  one  of  them  has  be- 
j:onie  bankruiit,  and  has  obtained  his  certificate,  the  action  should 
be  brought  against  the  solTent  partner ;  though  if  it  be  com* 
xnenced  against  the  two>  and  one  of  them  plead  his  certificate  in 
bar,  a  noUe  ftro^e^  may  be  entered ;(/)  and  if  the  bankrupt 
have  not  obtained  his  certificate  he  should  be  joined.  'Die  as- 
signees ol  abunki  upUvi  c  liol  j^tersoiuilly  liable  to  I  r  >uctl  by  nny 
creditor,  even  in  respect  of  the  eifecl&in  thcii'  bands,  but  he  ntusi 
prove  his  debt,  and  accept  the  dividend  payable  to  him  i  though 


(xv)  IS  r:*iu.  Hi.  4.  cum.  Di-. 

Abatetnoot,       10.    Viii.  Abr.  Ac- 

(x)  S  G«a  U.  0.  da  •»  7.  8  B.  ii 

P.I.    ST.  R.  386. 

{!/)  4C  Goo.  III.  e.  Id5.  &  Md  4. 
(z)  5  East,  m. 

(a)  U.  im.  CaUcn,  74.   i  East, 


(h)  1  Rfitind.  241.  n.  5.    Ante,  Sfi. 
(c)  Pc-ake,  C.  N.  P.  68.  Coup. 
SU,  8U.B1.  lis.  3ahP.  220.  in 

('/)  S  Ctoo.  IL  &  90.  f.  9.  I B.  Ic 

P.  4C7. 

(<-)  CttUea,  Mh2,  J.  391,  S.  6T.a 
695. 

(/)  1  Wflt.  8^ 
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^  after  a ditidend  has  been  declared^ an  action  xm  be mnntuned 

aganiBt  the  assignees  for  the  creditor's  share^  as  money  had  and 
receWed  by  them  for  his  use  \{g)  nor  can  assignees  be  sued  as 
soch  for  floods  sold  to  them  :(A)  and  in  the  case  of  a  covenant 

running  Willi  ilic  land,  if  the  assignees  of  a  lessee  do  not  take 
possession  of  the  estate,  tliey  uill  not  be  liable  to  the  perionn* 
ance  of  the  co\'enant8,(i)  and  if  ihey  take  posbesiion,  they  may 
nevcrthekss  discharge  tbcmsclves  from  future  liability  by  as- 
signing their  interest  in  the  premises  even  to  a  pauper  \{k)  and 

^42        ^  ^  bankru^^t  cannot  maintain  an  action  against 

his  assigneest  for  his  allowance  under  the  statute  5  Geo.  II.  c. 
30,(0  An  assignee  however  who  is  removed,  and  has  assigned 
his  interest  to  his  co^ssignees*  may  be  sued  by  them  Cm) 

Tthly.  In  the     As  far  as  rco-ard^  the  person-  of  an  inwlvent  debtor^  he  is  by 

ease  of  :in  m-     .  .  . 

solvent  debt-  his  discharge  under  the  respective  insolvent  debtors  acts  pro- 
tected  from  liabiliiv  as  to  all  debts  due  or  throwing  due  on  the 
days  mentioned  m  the  respective  acts  ;(«)  but  he  may  be  sued 
in  respect  of  any  effects  acquired  by  him  since  his  dis- 
charge.(o)  Where  a  person  has  been  discharged  under  the 
Lwrtte  acty  an  action  of  defcit  on  the  judgment  obtained  against 
him  cannot  in  general  be  supported*  but  executiuMi  must  be 
isaued.(/)  If  however  in  either  of  these  cases  the  debtor^  af* 
ter  his  discharge,  promise  to  pay  the  debt,  he  may  be  sued  and 
taken  in  execution  upon  such  new  contract)  as  in  die  case  of  a 
bankrupt. (7) 

•ihly.  Tn  case      In  general  n  femc  covert  cannot  be  sued  alone  at  law  ;(r)  and 
of  marriage,     ^vhen  a  fr7ne  .sole  who  has  entered  into  a  contract  marries,(«) 
and  the  husband  and  uiie  must  in  general  be  jointly  sued, 
though  the  husband  state  a&  account»  and  expressly  promise  to 


(^o )  Doug. -or. 

(A)  Cowp.  1J4,  5. 

(0  7  Emu  335,  6,  Peake,  C.  N. 
P.  898.  Esp.  Rep.833.  9H.B.589. 

(/ )  1  B.  &  P  21. 

(/)  I  K-p.  Rep.  596. 

(m)  Pcakc,  C.  N.  P.  2U. 
,(n)41  Geo.]Q.«.70.a.34.3t.  U 
G«o.  lU.  e.  lOA.  9.  63.  S  Eart,  148. 
aB.kP.894.  8T.B.48. 


C  ^  p.  T.  R  .IGG.  8  Ea»t,  55.  4i 
Geo.  fU.  e.  lOS.  a.  6 J. 

(p)  38  Gcft.  D.  c  88. 1.fi0. 

(q)  Ante,  40. 

(r)  2B.  ^  p.  105.   4T.  R';^'^.! 

(.I.)  A  marriage  in  tict  thnngU  not 
!(triciiy  legal,  is  saffident  for  tliia  pur- 
poie,  Aodr.  887*  8.  AnU,  17.  m  q. 


\ 
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pay  the  debt  or  perform  the  contract. (/)  But  if  he  in  respect 
oi  some  new  conbidcmuoti,  as  for  forbearance,  kc.  expressly 
undertake  to  pay  the  "debt,  or  perform  the  contract  of  the  /imr,  *  43 
he  may  be  sued  alone  on  such  iindcrtakinp^.(f/)  Anct  when 
rent  become*  duet  or  there  is  a  breach  of  covenant  during  go* 
Tenure  upon  a  leaae  to  the  feme  wliilst  sole,  the  action  may  be 
sued  against  both,  or  agunst  the  husband  aUwe  but  the 
fenie  can  in  no  case  be  sued  upon  a  mere  personal  contract 
made  during  coverturei(j7}  though,  after  the  death  of  the  hus> 
bandi  she  expressly  promise  to  perform  it  ;{y)  but  covenant  on 
the  warranty  in  a  fine,  or  on  a  covenant  running  with  the  laid 
of  the  wife  demised  by  her  during  tiie  coveriurc,  may  be  sup- 
ported against  her  i(r)  and  it  is  said  that  upon  a  lease  to  the 
husband  and  wife  for  her  benefit,  the  action  may  be  agidnst 
both.(a)  And  if  the  husband  be  ctviUter  mortum^  or  even 
transported  for  a  term  of  years»  the  wife  may  be  sued  alone 
upon  a  contract  made  by  her  during  that  time.(6)  In  the  case 
of  a  feme  covert  executrix  or  administFatrix»  she  must  be  join- 
ed with  the  husband  in  an  action  on  any  personal  contract  of 
the  deceased  ■,(c)  buL  loi  rent  due  during  ihc  coverture  on  a  lease 
w  hic  h  the  wife  has  as  cxccutiiX)  tlic  hubband  may  be  sued 
alone.  (^/) 

When  the  /iusimnd  survives^  he  is  not  liable  to  be  sued  in 
that  character  for  any  contract  of  the  feme  made  before  the 
coverturei  unless  judgment  *faad  been  obtained  againat  him  ^  ^ 
and  his  wife  before  her  death>  and  if  she  die  before  judgment 
the  suit  will  abate  lie)  but  if  the  husband  neglect  during  her 
^fo)  to  reduce  her  elme^  in  action  into  possession)  the  creditor 


(f>  9^  Tt      m  ABeyn,  ft.  1  (a)  I  M.  A«p.  34.  34. 81. 50.  Bae. 

K  ,  h  281.   2T.  K.  4S0.  3  MmL  iMw  Abr.  Bar.  k  Feme,  U 

Bac.  Abr.  Bar.  &  Feme»  I*.  {b)  1  B.  a  P.  358.  n.  f.   Co  l.iit 

(m)  Alleyo,  73.  133.  a.   2  B.  k  P.  103.   4  E^p.  Kcp. 

(w)  6  Mod.  439.   1  Ron.  Abr.  348.  87,  8.  Selwjn,  N.  P.  S38,  9.  310. 

pL  45.  5^  Tnomp.  Ent.  117.  Coni.  (c)  Cm.  J«e.  519.  14S.  Ante,  39. 

Dig.  Bar  J<  Ftn.c,  V,  fJ)  Ct.m.  Dig.  Bw.       FcQC,  Y. 


(  r)  8  T.  H.  545.   2  B.  k  P.  105.    T|#np.  E..i  117 

Falro.  3ia.  (t  j  7  T.  R.  35U.   Com,  Dig.  liar.  ^; 

Or)  1  Stra.  94, 5.  Peine,  &  C.  3  Mild.  186.    K.  T 

4s)8aMa4.tl9.  B.9-  Talk.  ITS.  3  P.  Was.  410. 
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^  /f\  ^  may  sue  her  adoikustrator  for  debts  due  before  her  mamage  ;(/*) 
and  for  rent  incurred  dining  the  coverture^  or  vpam  m  jodg- 
ment  obtained  flld  wi£e»    case  of  htgt  deaths 

be  may  be  aiied  alondUP^  " 

^n  ca86  the  foi/t  M<rvrre«  ihe  may  be  sued  upon  ail  her  iinsa- 
dsfied  contracts  made  before  coverture  ;(/r)  but  Uie  bankruptcy 

« 

and  ceitilicaic  of  the  husband  will  dischai  j^e  her  from  all  lia- 
bility to  satisfy  debts  which  could  lutvc  been  proved  under  his' 
coniniissi  11  luul  d  the  hunband  and  wile  be  sued  jointlyi  bis 
bankruptcy  may  be  pleaded  in  lKu:.(i} 
iff  ihe  husband  be  sued  alone  upon  the  contract  of  l/is  wife 
before  coverture,  and  the  objectkm  appear  upon  the  face  of  the 
dedaration,  the  defendant  may  demur}  move  in  arrest  of  judg* 
ment,  or  bring  a  writ  of  error  i(4r)  and  if  the  contract  were 
misdescribed  as  being  that  of  the  husband»  the  plaintiff  vould 
be  nonsuited.  But  if  the  wife  be  sued  alone  upon  her  contract 
before  niiiniugc,  she  must  Y^l^^i^l  bci-  coverture  in  ubatenicnt, 
or  bring  error  coram  nobm^  and  the  coverture  in  such  case  can- 
nut  be  pleaded  in  bar  or  g;iven  in  evidence  upon  tiic  trial  as  the 
^  45  *gix>uod  of  nonsuit  and  if  she  marry  pending  an  action 
against  her>  it  will  not  abatei  but  the  plaintiff  may  proceed  to 
execution  without  noticing  the  husband.(m)  But  U^feme  co* 
vert  be  sued  upon  her  supposed  oontrsct  made  during  cover- 
ture)  she  may  in  genend  plead  the  coverture  b  bar,  or  give  it 
in  evidence  under  the  general  is5ue«  even  in  the  case  of  a 
IxKld.(n)  And  if  the  husband  and  wife  be  improperly  sued 
jointly  on  u  cuntiact  aiicr  niaiiiage,  the  aciion  will  fiiil  as  to 
both.(o) 


{/)  3  P.  \Vn».409.  K.  T.  T«lb.      (f)  IT.  R  631.   2  Roll.  Rep.  5.,. 

Vi.  Sty  .'HO.    Bac  A br.  Bar.  U  Feme,  L. 

( s)  8  Mod.  1S9«  n.  k.  €  Mod.           i^m)  t2  Stot.  Stl.  4  Kiit,  $2t.  Cm 

Com.       Bar.  k  Feme,  8.  B.  Jae.  333.  Bae.  Abr.  Ahatemetit,  G. 

(/i)7T  Tf  330.  (n)  12  Mod.  101.    1  Salk.  7.  3 

ii)  1  P  W'loa.  m.  %  Yet.  UI.   Krh  m,  BolL  N.  P.          3  Stra. 

Cullcn,  M  11*1*. 

(fc)rT.Jta48.  W       (<>)  P«tm.3te.  Ante,  31. 43. 
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U.  IK  ACTIOXS  /.V  FORM  E.X  DELICTO. 

m 

The  rules  which  direct  wlio  are  lobe  tlie  parties  to  an  aciio^ 
^iBfonn  delicto^  whether  as  plaintitfs  or  defendants,  may,  as 
In  actions  In  form  ex  contraciu^  be  considered  vdth  referencet 
lst|  to  the  itilerest  of  the  plaindfT  in  the  matter  afiTected,  an^ 
the  liability  of  the  defendant ;  3d)y»  the  number  of  the  part!e«f 
and  who  must  or  may  join  or  be  joined ;  3dly,  where  thej 
liM  been  an  assignment  of  interest^  8cc.  4thly,  in  the  cuse 
survivorship;  Slhly,  where  the  purty  iitjiued,  or  coiuiniiung 
the  injury,  is  dead ;  6thly,  in  the  cusc  of  bankruptcy  or  in- 
solvency; and  7thly,  in  tbut  of  mariiage. 

The  action  for  a  (ortf  must  in  general,  be  brought  in  the  r  pjnmtifs. 
name  of  the  party  whose  UgtU  right  has  *becn  affected  ^Vith  rc- 

_  .  L  I  ..t     fertMice  to  the 

ind  a  cm/ui  que  tru$t  or  other  person  having  only  an  equitable  intemn  of  the 
interest!  cannot  m  generalt  sue  in  the  courts  of  common  law,  P^^"^^ 
against  his  truatect  or  even  a  third  pui  son,(7}  unless  in  cases 
where  the  action  is  against  a  wrong-doer,  and  for  an  injury  to 
the  actual  j)Obscssion  of  the  centui  (jue  trust.(r)    Maiiy  oi  the 
rules  and  instances  which  huvc  been  sUitcd  in  respect  10  the 
person  to  be  made  the  phiiuulY  ui  actions  in  form  r.r  cornmctu 
here  also  govern  and  are  applicable. («)    Actions  in  ibnn  exde-  . 
Ucto  are  for  injuries  to  the  absolute  or  relative  righu  of  per- 
tonti  or  to  fiartonal  or  real  firoperttf^ 

The  action  for  an  injury  to  the  abtoiute  rights  of  fierwntf  as 
Jbr  assaults,  batteries,  wouncUng,  injuries  to  the  health*  liberty 
and  reputation,  can  only  be  brought  in  the  name  of  the  party 
immediately  injured,  aiul  li  he  die,  the  remedy  determines.  \ 
With  respect  to  injuries  to  the  rclanve  rights  of  persons,  the 
hwsband  may  sue  alone  for  injuries  which  have  occasioned ^oss 
or  deprivation  of  the  society  of  his  wiiiSf  or  her  assistance  in 
his  dom^c  affuirs,  such  as  criminal  conversation,  or  riolent 
battery  oiccauoning  an  illness  of  the  lti£e  for  some  timci  or  ex« 


0^)  ST.  H.  830.  (r)  1  East,  «44.  t  SaniMl.  47. 4. 

(9)  i8Mind.ooU.widT.9S9,  9.  (0Ante»3to5. 
7  T.  R.  47. 

Vot.  I.                       [  5  3 


r. 


« 


Digitized  by  Google 


0^' 
(Sine 


46  OF  THE  PARTIES  tO  THE  ACTION 

I  FkMJfk.  penie  in  her  cure ;  and  in  such  action  the  husband  maj  includo 
a  demand  in  trespeas  or  case  for  an  injury  to  his  own  person^ 
or  to  his  personal  or  real  property  \  but  if  the  battery  or  other 

act  were  not  sufficiently  injurious  to  prove  the  alleviation  per 
ffi'Al  c-mooriiani  a^jiisit,  or  that  the  husband  was  put  to  expense, 
^  he  cLinnot  sue  al«>nr,  but  the  action  must  l)C  in  the  •name  of 

•  the  husband  and  wife  for  her  personal  suffering,  and  in  which 

^ase  no  demand  lor  an  injury  to  the  husband»  either  by  loss  of 
Ihe  society  of  his  wife*  or  expense  in  her  curef  injury  to  her 
ptinng  apparelt  or  other  cause  of  action>  in  which  the  hoS" 
id  alone  is  in  point  of  law  interested,  can  in  strictness  be  in* 
cluded.(^)  In  the  case  of  master  and  servant,  the  roaster  maj 
sue  alone  for  the  battery,  or  debauching^  of  his  servant,  though 
no  relation,  when  there  is  evidence  to  prove  a  consequent  loss 
of  bcrvice  ;( ;/)  bul  if  there  be  no  evidence  of  such  loss  an  ac- 
tion cannot  be  supported  in  the  naiue  of  the  master,  but  the 
servant  must  sue  nAme  for  the  battery  ;  or  where  there  wns  a 
promise  of  marriage,  for  the  breach  of  such  promise.(«f)  A 
parent  may  perhaps  sue  in  that  character  for  the  taking  away 
of  his  chiM,(x)  but  he  cannot  support  an  action  for  debauching 
his  daughter,  or  beating  his  child,  unless  there  be  evidence  to 
suppoi^  the  allegation  fter  quod  ^ervitium  ammt.{y)  In  cases 
of  tlie  battery  of  the  wife,  the  daughter,  or  the  servant,  if 
there  be  any  evidence  sufficient  to  support  an  action  in  the 
name  of  the  husband,  parent  or  master,  it  is  frequently  most 
advisable  to  proceed  accordingly,  because  in  such  action  if  the 
plaintiff  recover  less  than  40«.  damages,  he  will  be  entitled  to 
full  cost8.(2)  The  wife,  the  child  and  the  servant,  having  ne 
legal  interest  in  the  person  or  property  of  the  husband,  the 
^  48  parent  or  'master^  cannot  support  an  action  for  any  injury  to 
them.(a) 


(I)  3  BL  Com.  I4a  f  Salk.  119.  (x)  3  Bl.  Conv  Ul .  ^ 

(w)  Ptakf,  C   N.  P.  55.  Z}3  (-  )  5  Fast,  45. 

EMt,45    i7    .3  Bl.  Com.  U2.   9 Co.  (r)              nn.    |  S:,Ik.  206.  2 

113.    10  Co  :<y\  Ld.  Ravm.  8il.  post^  2  vol.  265.  n.r. 

(w)  Id.  ibid.    3  Bl.  Com.  142.    J  (a)  o  BL  Cora.  U^.    1  SiOk.  11^, 
Co.  1I3«   10  Co.  330. 
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The  absolute  or  general  owner  of  p^er&Dual  property  having  IsPhMJi. 
the  rijjht  of  immcdiitfe  possession,  may  in  general  support  aii 
aLiioi)  for  any  injury  thereto,  though  he  hiive  ucvcr  had  the 
actual  possession,  it  being  a  rule  of  Uw  that  the  /iro/ierty  m 
personal  chattels  draws  ta  it  the  pot99Mum,{6)  Soy  though  at 
the  time  when  the  injury  was  commined«  the  goods  were  io 
the  actual  possesaion  of  a  senrant,  carrier  or  other  bailee^  yet 
if  the  general  owner  had  the  right  of  imme&te  pobsesstoni 
the  action  may  be  in  his  name,(c)  or  it  may  be  in  the  name  of 
the  person  actual  possession  but  only  a  special  property, 

as  by  a  factor,  a  carrier,  a  pawnbroker  or  an  agister  of  cattlei  . 
or  agamst  a  sti-anger  by  any  person  having  the  actual  possession 
at  the  t^me  of  the  injury  but  a  mere  servant  having  only 
the  custody  of  goods,  and  not  responsible  over,  cannot  in  gene* 
fal  sue.(0  And  though  in  the  above  instances  the  action  may 
be  brought  by  the  general  or  special  owner  of  goods  against  a 
stranger,  yet  both  actions  cannot  be  supported  at  the  same 
time,  and  a  judgincnt  obtained  by  one  ii>  a  bar  to  an  action  by 
the  other.(y)  And  when  the  general  owner  has  not  the  right 
of  immediate  possession,  sla  where  he  has  demised  goods  for 
a  term,  he  cannot  maintaiii  trespass  or  trover  even  against  a 
stranger ;( jr)  though  if  the  injury  wore  sufficient  to  affect  his 
reversionary  ^interest,  he  may  support  a  special  action  on  the  ^  49 
case  and  a  recovery  in  an  oction  by  the  party  having  a  pos« 
sessory  interest,  would  be  no  bar  fo  an  action  for  an  injury  to 
the  reversionary  intcrcbt,(/)  A  landlord  has  in  legal  consider- 
ation the  possession  of  timber,  thougli  not  cxt  epled  in  the 
lease,  &o  that  though  it  be  cut  down  pending  the  term,  if  it  be 
carried  away,  he  may  maintain  trespass  or  trover,  the  interest 
of  the  lessee  in  the  trees  determining  instantly  they  are  cut 
down^Ci") 

 '    .-    •       ■--  -  -      •    '     - '  - — ■ — I— — ■   — 

(b)  2  Saund.  47.  a.  n.  I.    7T.  R.       (/)  2  Saund.  47.  c.  1  BuUt  68.  fl 
12.    1  lAdsKi  OS,  9,  Vin.  Ahr.  49.  p».  6. 

(4>  26»ttiMi.4r.b.  ft.aia       (>)7T.R.p.  suv.aoa. 

(d)  SSannd.  47.  b.  o,d.    sVia.  {h)  7t.R«.  SLer.m. 

Abr.  49.  (0  3  Lev.  209 

(r)  Ora»  iS.     SSsniid.  47.  a.  V)  TT  K  iS.  1  Suun<L 322. a, £ 

b.  Q.  (1.  ^  in.  Abr.  Trca{>a»^  &  ^  .ID. 
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/.  Plaintiik,  The  person  in  poMession  of  reai  fircfUrty  cor/i')realy  ivHethcf 
law  fully  or  not,  may  sue  lor  aii  injury  commiticd  by  a  stranger^ 
or  by  any  j^crson  who  c«innot  establish  a  better  title  and  in 
trespass  to  laiid,  the  person  actually  in  possession,  thous;h  a 
cestui  que  trusty  should  be  the  pUiiuiB'  and  not  ttie  trustee  ; 
though  in  ejectment  it  is  otherwi&e«  and  the  demise  must  be 
In  the  name  of  the  party  legally  entitled  Co  the  posaessioDf 
altluwtgh  the  beneficial  interest  may  be  in  anoth^r^m)  In  the 
case  of  real  property,  there  is  not  that  conatnictive  possesnon 
as  in  that  of  personalty,  and  the  party  entitled  to  po«ses«Qll  ^ 
•  cannot  maintain  trespass,  unless  lie  has  had  actual  possession, 
thuu:^h  he  have  the  iVcchokl  in  law.(»7)  A  person  having  the 
f  immediate  reversion  or  remainder  in  lee  or  in  tail  or  for  a  less' 
;  estate,  may  support  an  action  on  the  case  for  wastey  Ice.  inju- 
*  50  {  rious  to  his  estate  but  he  cannot  sue  in  'trespass  when  the 
V  possession  is  lawfully  in  his  tenant  or  other  person.(^}  Thft 
tenant  may  support  trespass  against  a  stranger  for  an  injury  to 
his  possession,  itnd  the  imjnedlate  revcraoner  may,  at  the 
same  time,  support  an  action  on  the  case,  if  the  injury  were 
sufficient  tu  prejudice  his  interest  ;  and  a  recovery  by  one  will 
be  no  bar  to  an  aeti(;n  by  the  other/*/)  When  trees  arc 
excepted  in  a  lease,  the  lessee  has  no  interest  therein,  and  can- 
not sue  even  a  stranger  for  cutting  them  down,  though  he 
might  for  the  trespass  to  the  land ;  and  in  such  case  the  lessor 
may  support  trespass  against  the  lessee  or  a  strsngeri  if  be 
either  fell  or  damage  them ;  but  if  there  be  no  exception  of 
the  trees  in  the  lease,  the  lessee  has  a  particular  interest  there* 
in,  and  may  support  trespass  against  the  lessor  or  a  stranger 
for  an  injury  to  them  tiui  jns^  the  term  :  but  the  intoi  cst  in  the 
body  of  the  trees  remains  in  the  lessor  as  part  of  his  inherit- 
ance, and  he  may  support  an  action  on  the  case  against  a  lessee 
or  a  stranger  for  any  injury  theretOi  or  even  trovery  if  they  be 


(0  1  Fast,  £U.    Willes,  221.    3  4  Burr.  3141.     Com.  IMf.  AstioOt 

Buir.  1  :,.*).}.    2Slrii.ia3.   CraC«r.  Case,  Xuisancc. 

586.  -Pcikc,  Cr.  (/>)  Id.  ibul.    7  T.  R.  9. 

(«)  7  T.  R.  47.  50.  Cg)  4  Burr.  3141.   3  Lev,  aw.  359, 

(ii)  C<im.  Dig.  Trespass,  B.  S.-^  960.  Oun,  HH^^  A«iIqii,  GSie,  Nal- 

Scc  the  next  i!,a]iu  r  lahM»  B> 
(o)  2  Sftund.       b.    a  Ut. 
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«yt  down  and  canM  away^r)  Moat  of  these  rules  prevail  /.  PUdatig*, 
aho  in  tlie  case  of  an  \t^vffy  to  real  piopertf  hnoriMreal^  and  if 
tiicva  be  aof  iRjory  te  auch  ligliCy  an  actSoA  may  be  supported) 
however  laaall  the  damage  t  aad  therefore  a  commoner  may 
waintaio  an  aetion  on  the  case  for  an  injury  done  to  the  com- 
monv  though  his  proportion  of  the  damage  be  found  to  amount 
only  to  a  fai  lhing.(«) 

^  •When  two  or  more  persons  arc  jointly  entitled,  or  have  a         *  51 
/   joint  legal  interest  in  the  property  affected,  they  must  in  gene-  ^^^J^'^Jg 
ral  join  in  the  action^or  the  defoDdaotmay  plead  in  abatement ;  ihc  nv-j^f-  .r 
and  though  the  mterest  be  aeveral,  yet  if  the  wrong  complain*  t'^*'^^^''* 
ed  of  be  ao  eaiire  joint  damagey  the  partiea  may  join  in  the 
•etkm ;  but  aa  the  coufts  will  not  in  one  euit  take  cogni- 
aanco  of  distinct  and  aeparate  daima  of  difibrent  persona, 
tiierefbre  where  the  cause  of  action  aa  well  as  the  Interest  is  j 
several,  each  party  injured  must  sue  sepuratcly-C') 

Therefore  Tor  injuries  to  the  /lernojiy  several  parties  cannot  in 
general  sue  jointly,  as  for  slander,,  battery,  or  false  imprison- 
ment of  both,  and  each  must  bring  a  sepai'ate  action  ;({/)  but 
two  partners  in  trade  may  join  in  an  actbn  for  words  spoken  of 
them  in  the  way  of  their  trade ;(«)  and  joint  tenants  or  copar- 
ceners may  jc»a  hi  an  action  for  shoider  of  their  title  to  the  es- 
tate ;ix)  and  husband  and  wife  may  sue  johitly  for  a  maticbus 
proaecudon  and  imprisonment  of  both}  or  the  husband  may  sue 
alone  ;(^y)  and  it  appears  to  be  a  general  rule  that  two  persons  ^ 
may  join  or  sever,  though  their  interest  be  several^  if  the  injurjr^ 
complained  of  were  a  joint  damage  to  both.(2) 
^  In  actions  for  injuries  to  fieraomU  firoperty,  joint  tenants  and 
tenants  in  common  muat  join,  or  *the  defendant  may  plead  in        *  52 
abatement ;(«)  but  parties  having  several  and  distinct  interests} 
tannot  In  general  join ;  aa  if  the  goods  of  J  and     the  sepa'^ 
late  property  of  each)  be  uidawfofly  distrained)  they  cannot  join 


(r)  I  Sitmid.  928.  n.  5.  7  T.  R.  13. 
tm.  Dig.  th.  Bieni.  Aat*,  4a. 
(•)  ^East,  154. 

(0   Ante,  8.     1  Sauml.  391.  g.  2 
Sauud.  116  n.  S.    Bac  Abr.  AetioD, 
C.  SW]b.48aw 

(«)  SSMttd.  117.  a.  S  Tm.  Air. 

Sao.  Aibr.  Aetfoai,  C. 


(Tf)  3  B.  Ce  P.  150.  SBw^«16. 

(«>  s  Sftuiid.  nr.  a. 

0^)  Cro.  Car.  5S3. 
(i)  2  Saund.  116.  a.    ?.  J.rv.  362. 
(a)  Bac.  Abr.  Joint  icnaiit!^  K.  7 
T.  R.  «79.  5  Ewt,  40r.  Co.  Up 
IVS.  a. 


4 

Digitized  by  Google 


B2  Oi'  THE  PARTIES  TO  THE  ACTION 

LPlamtiffa.  in  replevin  \{b)  and  a«  audita  i/uerela  in  the  joint  names  of  the 
conusors  of  a  statute  staple,  for  levying  several  executions 
on  tbeir  lands  respectively,  cannot  be  supported  nor  can 
pcnoM  robbed  on  the  highwayt  join  in  an  action  against  the 
httodredt  unkaa  thef  were  jointly  btereated  in  the  proper- 
ly i(d)  but  though  the  interests  be  several^  yet  if  the  injury  oc* 
casioD  an  entire  joint  damage  to  several,  they  may  in  some 
cases  jmn  ;(e)  as  where  two  pci-sons  were  severally  seised  of 
two  ancient  mills,  aluiic  ui  uiher  of  which  iIh-  dcfcndani  ouc^ht 
to  have  ground  his  com,  buun.-<5lcctcd  to  giiad  ai  ciihci-,  ii  was 
decided  that  both  might  join  ;(/)  and  on  ihc  bamc  {)rn>riple  it 
was  holden  that  the  dippers  at  Tunbridge  Wells  might  join  in 
an  acUon  a^iost  a  person  who  exercised  the  business  of  a 
(tipper,  not  being  duly  appointed  }(^)  and  where  goods  are 
bailed  to  two>  and  oiUy  one  has  the  possession  in  fact,  and  a 
stranger  carries  them  away,  both  may  have  detinue  or  tres- 
pass, or  the  one  who  had  actual  possession  may  sue  alonc.(/t) 
^    In  actions  for  injuries  to  rfa/  property,  joint -tetianis,(/)  and 

^  ^    parcciKrs,(^)  must  join  in  i  c.d  *as  well  as  pci  bonal  aclionb,  or 

the  non-joinder  may  be  pleaded  in  abalcmcni ;  and  if  one  of 
several  johit-tenants  die  pendini^  a  real  action  it  will  abate,  as 
the  survivor  is  entitled  to  a  diOcrent  cbiatc ;  but  it  is  other- 
vise  in  personal  and  mixed  actions.(0  '  Tenants  in  common 
must  in  general  sever  in  real  actions,  unless  in  a  quare  imfiedit  g 
and  in  ejectment  a  joint  demise  would  be  improper ;  but  in 
pei*sonal  actions,  as  for  a  trespass  or  ntiisance  to  their  land,  they 
may  join,  because  in  these  actions  though  their  estates  are  se- 
veral, yet  the  damages  survive  to  all,  and  it  would  be  unreason- 
able when  the  damage  is  thus  entire,  to  biin^  sc\  c  ral  actions 
for  a  single  trespass :(//»)  a  iciianl  in  coninion  nmy  however  in 
geoerul  sue  separately,  as  iu  ejectment  for  liis  undivided  share, 
or  in  trespass  ibr  the  metne  profits,  or  in  debt  for  double  value 


(h)  Co.  IJt.  lis.  b. 
(r)  Tni.  KUz.  473.   Xw,  1. 
(</)  Dvci-,  S?0»   S  Sauud.  116.  S. 
877.  a. 

(/)    Suim«l.  II J,  in. 

(^)  it  WiU.  4^.  S  Suuud.  llC  u. 

(A)  8  Via.  Abf.  59.  Com.  Dig. 


Abatement,  V,.  12 

(i)  2  Viu.  Abr.  bO.  Uac.  Abr.  Joiutp 

teiiRtil»,  K. 
(k)  Vin.  Abr.  tit  Parceners.* 
(/)  Ii  T.  Hanfir.  398.  Co.  tit, 

ISS.  Vj7. 

(m)  IJac.  Ahr.  tit.  Joint-tenants,  K. 

2  Bl.  Rc^).  107.-.  5  T.  H.  247.  Ydv. 
19i.  CrQ.Jac.331. 
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against  a  person  who  has  held  over  after  the  expiradfin  of  his  i 
teD8ncy.(») 

/  in  actions  in  fi»rm  ex  deUctOy  if  a  party  who  ought  to  join  he 
^omitted,  the  objection  can  only  he  taken  by  plea  in  abatement,        ^  ^ 
or  by  M  ay  of  apportionnieiu  of  the  damages  on  the  trial ;  and  * 
the  defofidaiit  cunnot,  as  in  actions  in  lot  m  ex  contracni^  give  in  • 
evidence  the  non-joinder,  as  ihe  grouiKl  of  nonsuit  on  the  plea 
of  the  general  issue,  or  demur,  or  move  in  arrest  of  judgment, 
or  support  a  writ  of  error,  though  it  appear  upon  the  face  of  the 
declarationt  or  oiher  pleading  of  the  plaimiff»  that  there  is  ano» 
ther  party  who  ought  *to  have  jobed  :(o)  and  If  one  of  aete-        *  54 
ral  part  owners  of  a  chattel  sue  akme  for  a  torti  and  the  de- 
fendant do  not  plead  in  abatement*  the  other  part  owners  may 
afterwards  sue  alone  for  the  injury  to  their  undivided  shares, 
and  the  defendant  cannot  plead  in  abatement  of  such  action. (/O  / 

If  however  too  many  persons  be  made  coplaintiffs,  the  ob- 
jection, if  it  appear  on  the  record,  may  be  taken  advantage  of 
either  by  demurrer,  in  arrest  of-judgment*  or  by  writ  of  er* 
ror  or  if  the  objection  do  not  appear  on  the  &ce  of  the 
ftleadingS)  it  would  be  a  ground  of  nonsuit  on  the  trial,  though 
if  two  tenants  in  common  join  in  detinue  of  charters^  it  b  said 
if  one  be  nonsuit,  the  other  shall  reeover.(r)  ^ 

We  have  already  seen  that  chosea  in  action  ev  eontraetu,  are  StTlv  "When 
not  in  general  assignable  ut  law,  so  as  to  cruiblc  the  assienee  thc'piVJcrf* 
to  sue  in  his  own  name  ;(«)  the  same  nile  also  prevails  in  the  ^5*^^ 
case  of  injuries  cx  dcUcio  either  to  the  person,  personal,  or 
real  property  ;  and  therefore  an  heir  cannot  maintain  an  action 
for  waste  committed  in  the  time  of  his  ancestor,  nor  the 
grantee  of  a  reversion  for  waste  committed  before  the  grant  ;(f) 
though  we  have  already  seen  that  if  a  person  have  the  imme- 
diate reversion  or  remainder  in  feoi  in  tail,  or  for  life,  or  yeara, 
vested  in,  him  at  the  time  of  the  waste  commiued,  he  may 


(u)  5  T.  R.  £W.  S  Bl.  Rep.  1077. 

(c)  I  Saund.  291.  g.    f.  T.  It.  76G. 
7T.  R.  279.    2  Saund.  117.  ir  p.  1 
B.  k  P.  7S.   2  B.  k  F/  123.   S  East, 
407.  420. 

ip)  7  T.  R.  879.  3  Kab.  S 


Cro.  Eliz.  473. 
(-  )  Co  Lit,  197.  b. 

(v)  Aiilo,  10. 

(f)  i  baund.  2j2.  u.  n.  7.  2  Inst' 
30$, 
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iJ^Udat{f»,  maintaia  BQaUion  *aiitbo  caM Ua  tuch  injury  tokis  eiiftttb(tiV 
And  it  devisee  may  support  an  action  for  the  rrmtiminfTir  ef  « 
nuisance  erected  in  the  llie-tlme  of  tbe  teataM(») 


Wf.  WHicn     When  one  or  move  of  aoTenl  parties  Interested  In  tlie  pp^' 
parU^^bt^  P^y  ^  ^       ^  injury  was  cewuMtted  le  dead»  tlw  ecdon 
cftcd  ii  dead,  should  be  in  tlie  nsnie  of  the  sunriiFor,  and  the  executor  or  ad^ 

mlnistrator  of  the  deceased  cam  it  a  be  joineti,  nor  can  he  sue 
separately;  and  therefore  to  an  aciion  of  trover  brought  by  the 
survivor  of  three  partners  io  trade,  it  cannot  be  objected  that 
the  two  deceased  partmrs  and  the  pAebtiff  were  joint  nser^ 
chentS)  end  eensequently  thet  in  leipect  of  the  aMteelOisip 
the  right  of  sttrvivorafesp  did  net  eanati  fer  the  legal  tii^ht  oC 
action  survivest  though  the  beneficial  ittteteat  nay  oet^x)  At- 
common  law  when  aa>actioa  had  been  eemnieiiced  in  tlieiunn« 
of  two  or  more  persons,  and  one  of  them  died  pending  the 
suit,  it  abated  ;  but  now  by  the  8  and  9  IVm.  III.  c.  2  s. 
it  is  enacted,  that  "  if  there  be  two  or  more  pUiikliflb  or  de- 
fendanis,  and  one  or  more  of  them  should  die,  if  the  cause 
of  such  action  shall  survive  to  the  surviving  plaintiff  or  plato- 
^  tiffs,  or  aguast  the  snrrimag  delendant  or  defandatai  tha 
^  writ  or  action  shall  net  be  thereby  alialed»  but  aufih  dottb  ba« 
^  ing  suggested  upon  the  record*  the  aetien  shall  pfooeed 
at  tbe  seit  of  the  surviving  plaintiff  or  plaintiffs  ag^ainot  the 
**  burvivuig  defendant  or  defendants  ;**  and  consequently  since 
*  56  statute  if  'one  of  several  plaintiff's  die  pending  a  suit,  and 

the  cause  of  action  would  survive  to  the  survivor,  he  may  pro- 
ceed on  the  action. 

sthiv.  In  ca^     We  have  seen  tliat  the  right  of  action  for  the  breech  of  a  con- 

«f  the  dcatli 

of  the  party  tract,  upon  the  death  of  either  party*  In  genetal  survives  to,  and 
injured.       agamst  the  ezecuier  or  admiaistnier  of  each  K')  bot  ki  th^ 
case  of  torts,  when  the  action  must  be  In  form  ex  MV/e,  Ibr 
the  recovery  of  damages,  and  the  plea  thereto  not  guilty,  die 

ruiu  at  common  law  w^^  uihcrwisc,  it  being  a  maxim  that  actio 
pcrsonaiis  moritur  cum  per&ma^^a)  and  we  shall  find  that  the 


(u)  Ante,  49.   2  Sound.  252,  b.  (z)  Ante,  12. 

(w)  Cro.  Jae.  fi3t.  (a)  See  the  otoervnttons  on  thi* 

(j-)  1  SJiwr.  181.  Carth.  170.  An-  rule  ta  general,  3  Bl.  Com.  302.  I 

tc,  11,  12.  Saund.         17.  n.  1.  Cowp.  371  to 

(y)  8fc  the  CUTS  2  R.i'ind.  7-2.  i.  .177.    .1  Woodd.  7.1     Vin.  Ahr.  tif. 

R.  T.  tlarilw.          Due  Abr.  Juiut<  Executors,! iU.    Com.  IH^.  Adxiaaiso 

teaant*,  K.  tnaoTtf  B.  Id. 
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'  IPhuntiJk. 


in  foriii  ear  coniractu^  this  rule  does  not  apply.  We  will  consi- 
dor  tbe*«iile  M  it  now  sfiTects  acuons  for  injuries  to  the  pei-son, 
and'M'fliMimAl  And  real  firoperty.         .  / 

Id  the  cm  of  kijtiries  to  the  fierttm,  whether  by  assault,  bat* 
mfi  flitoe  imprxBonment,  slander,  or  otherwise,  if  either  the 
party  who  received  or  committed  the  injury  die«  no  action  can 
be  supported  citlicr  by  or  against  the  exec  mors  c>r  (jiIrt  per- 
sonal representative^,! 6)  tor  the  statute  1  Fifiv.  III.  c.  7.  hus 
made  no  alteration  in  the  common  law  in  this  respect. (r) 

At  common  law  m  case  of  Injiiriee  to  firrwonal  ^firofitr*  m  57 
ttf^  if  eidier  ptrqr  died»  In  ^neral  no  action  could  be  sup- 
porcadf  flkher  by  or  ai^ainst  the  personal  represrntatt%'es  of 
the  partieiv  where  the  action  must  have  been  Snform  ex  dHicto 
and  the  plea  not  j^uilty  \{d)  but  H*  any  contract  can  be  implied, 
as  it  the  n'ront;  doer  converted  the  property  into  money,  or  if 
tlif  ir;(>vj(is  remain  in  specie  in  the  hands  of  ilie  eseruior  of  the 
wrong  doer,  at  common  law  CMmm/ui(  for  money  had  and  re- 
cctred  may  be  supported  by  or  agamst  the  exectuors  in  the 
fofMor  ease,  and  trover  against  the  executors  in  the  latter.(e) 
And  now  by  the  stttute  4  Eiv*  III.  c.  7,  entitled  Executors 
«  shall  have  anaodon  of  trespass  Ibr  a  wron^  done  to  their  tes- 

tBtor,"  and  leilliug  *>that  in  times  past  executors  hare  not 
"  had  actions  for  a  trespass  done  to  their  lest;itors,  an  of  the 
**  goods  and  chattels  of  the  same  testators  canicd  away  in  their 

life,  and  so  such  trespassers  have  hitherto  remained  un> 

punished,**  it  ia  enacted,  <^  that  the  executors  in  such  cases 
*<  shall  Iiav9  aa  actloo  against  the  trespassers,  and  recover  their 
^  damages  in  Kka  manner  as  they,  whose  executors  they  l)e> 

should  have  had  if  they  were  In  lllb     and  this  remedy  ts  - 
further  extended  toexecutore  of  exncueors,(/)  and  toadmtnis- 
tratora.(^)    It  has  been  well  observed  ilwi  the  tuLinj^  of  ijoods 


(fj)  3  HI.  Com.  .m.  (e)  CoMp.  .174.   l-«tch.  15<5. 

(c)  Suuud.  217.  11.  I.  Sir  W.  (/)  '25  VaW.  111.  c.  5. 
Jones,  174.  (j^)  allldv.  lil.  c.  11. 

id)  Cow^  Sn  to  377. 


Vol..  I, 
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I  PlainUJ^,  and  chattels  iras  put  !n  die  statate  merely  at  an  iaeliwh  «Bd 
not  as  restrictive  to  such  mjaries  oiily«  and  thit     Mta  fiw* 

pass  must,  with  reference  to  the  Icmpjiiajjc  lif'tlie  tiroes  ivhen 
the  statute  was  passed,  sij^nily      ^vr-^rt   frenev^J'v  !(//)  and 

*  53  accordintrly  the  statute  *luis  been  construeU  to  exteuii  to  every 

description  of  injuiy  to  fiersonai  property  by  which  it  has  been 
rendered  icM  beneficial  to  the  execAtOTi  tHiatew  the  temiof 
action  may  be ;  so  that  an  exeootor  may  fiippoit  trespM  «r 
troTer>(t)  case  for  a  false  return  to  final  ^ftvcusai^k)  and  caaeor 
debt  for  an  escape,  &c.  on  final  process ;(/)  and  thaNi|^  ft  has 
been  doubted  whether  an  executor  can  sue  for  an  escape  on 
mesne  process  in  the  life-time  of  his  tcstaior/m)  on  principle  it 
appears  that  he  may  ;(«)  and  he  may  support  debt  for  not  setting 
out  tithes,(o)  or  debt  against  an  executor,  suggesung  a  dcvat* 
tavit  in  the  Ufe-time  of  the  plaintiff's  (est8Cor,(>k)  or  case  agafaiac 
the  sherifiT  for  removing^  goods  taken  in  exeeudon,  without 
paying  the  testator  a  year's  rent  {(f)  or  an  action  of  ejMtmeiit 
or  quare  imfietfit,  for  the  disturbance  of  the  lestator.(r) 

But  with  ]  cs]Hct  to  injuries  to  rrcl  property,  ii  either  party 
die,  no  action  in  ^p^rm  rr  dflhfn  can  be  supported  either  by  or 
against  their  personal  representatives ;  and  though  the  statute 
4  Edio.lU.  c.  7.  Tini:;ht  bear  a  more  liberal  con&tructlont  the 
decisions  have  confined  its  operation  to  injuries  to  persooal 

^  59  property ,(«)  *and  therefore  an  executor  cannot  support  an*  ac- 
tion of  trespass  qvare  ciau^um  fttf^ty  or  merely  for  emdng 
down  trees  or  other  waste  in  the  l!fe*tlme  of  h!»  teiiafor  ;(f) 
aiui  dioui^hin  Emerson  v.  Emerson^iu)  it  wa*  lioiden  that  u  de- 


(k)  Owen,  dO.     r  E«it,  1^  6.-'- 

llVin.  125    Lntch.  167. 

(0  1  Latch.  168.  S  Ca.  87.  a.  Sir 
■\V.  Jones,  174. 

()(  )  4  Mod.  403.  12  Mod.  H. 

(0  Ld.Rc3pA.a7aw 

(m)  1  Ventr.  31.  1  Tl*.!!.  \hv.  91 -2. 
Latch.  168.  Sir  W.  .lonts  ir.i.  4 
Mod.  404.  Cra  Car.  207.  Yin.  Abr. 
£xeeiitoi*s,  P.  2.  arc.  Ld.  Ruyra, 
m.  13Mod.7f.    t  8dk.  IS.  ewifr. 

(n)  Owen,  99.    7  East,  134.  6. 

fc>  1  Ventr. «.  lSaUt.3l4.  1 
&i(J.  88.  407. 


{p^  ISalk.3t4. 

(7)  1  Sim.  «12. 

(r)  Vui.  Ahr.  Exccwton,  P.  p?. 
7.  Latch.  108,  9.  Sir  W-  Joncs^ 
Ifl  lH»pl).  190.  I  Venlr.  30. 

(«)  1  Saand.  407.  n.  f .  Sir  W. 
Jone%  174.  Latch.  169.  Via.  Abr. 
Executors,  P.  '22.  i«co. 

(0  Sir  W.  Jonw,  174.  1  B.  &  P. 
330.  Q.  a. 

(ri)  1  Ventr.  1B7.  fiKeb.  874.  Sir 
W.  Jone^  177.  174.  1 B.  &  P.  390> 
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claittUon  by  an  executor  for  mowing,  culling  dowi),  taking  and  Jt'I^lavii^l^ 
^^^cacxyiiigaw^  corot  might  be  Buppoitedy  the  allegation  of  thg 
^■i^ 'NiKMfVM^fl^Kd  merely  as  a  deacription  of  the 
'JfiMMW^^^'T  ^®  Wth  for  which  an  acuon  is  sus- 
'iifaMMlii^'9iiKt»ftvQC  the  iUtute^  ftt  it  was  decided  that  if  the 
;  rtiillWiliii  iiilUm^in  gwere  tiautum  fregU^  et  6lada  tufiortavit^ 
it  would  have  been  insufficient  j  and  that  if  the  defendant  had 
merely  cut  the  corn  and  ici  it,  lie,  au  acuuii  wuukl  ha\  c  been  sup- 
ported by  the  executor,  or  if  the  grass  of  the  testator  had  becii 
.<ciit  end  ciunied  away  at  the  same  time.    We  have  seen  how- 
tkat  an  actioa  ma^  he  supported  by  a  devisee  for  the  con- 
ole  nwiianrf  cf^^fi^l  in  ^  tet- 


The  Uiinlaa  aelaiiiig  to  banfcnipt^  pass  to  the  assignees  all  6thh .  Tn  c-ise 

of  titinkrupl* 

Tighfa  ef  AGiiont  n»l  ae  well  as  personal)  and  every  species  of  cy.  Ho, 

right  of  which  by  any  possibility  profit  could  be  made  ;  for 
Uiou^ii  lights  of  aclioii  arc  not  assi'^nable  at  common  law,  and 
tlic  statutes  use  the  expression,  sucii  right,  c<c.  as  the  bank- 
u  rupt  iQAfr  lawAUIy  depart  wiihal,"  yet  the  policy  of  the  bank- 
fupt  law  requires  that  such  ri|;hts  should  be  tmusferred  as 
iBitch  aa  any  ether  *speciesof  property  j(2>)  and  therefore  tte  ^60 
eaaigneea  of  a  bankiupt  may  support  trover  for  a  conversion  be* 
fore  or  after  the  hanlirupicy«(y)  or  debi  to  recover  from  the 
winner  money  lost  at  play,  by  the  bankrupt  before  his  bankrupt* 
cjXz)  But  fur  torts  to  the  person  of  the  bankrupt  which  are 
not  the  subject  ol  piu|>erty,  as  slander*  &c.  the  assignees  can- 
not suc,(c/)  and  in  this  case  the  bankrupt  may  support  the  ac-  . 
cion  and  he  may  also  sue  in  trover  against  a  stranger  for 
gqods  acquired  by  him  after  his  bankruptcy,(  c)  and  be  may 
support  trover  or  treapaaa  against  bis  assignees  if  be  were  not 
liable  to  the  commission.(d] 

The  wife  havbg  no  legal  iaiefest  In  the  person  or  property  rthiy.  In  esas 
of  her  husband,  cannot  io  general,  join  with  him  iiuany  action  ^ 


(ir)  Ar.tc,  55.  (a)   9kt  W.  iom,  »«.  GlttSD, 

(  ')  cuiieu,  176.  en  ni.  4^14.  irr. 

Cuiko,         19,  ^.    6  (^)  h)  ibni. 

407.  (c)7T.  K.331.    Cullen,  414. 

(2)  sa.  Br  io$  (<0  ^  ^"Ui.      i  Aik.  km.  Ctf- 

fea,  4t8r 
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4  JHmntifft.  for  an  injury  thereto  ;(f )  except  in  an  actiou  ior  a  joint  inahLioiis 
prosecution  oi  both)  in  which  they  may  join  in  reaped  oi  the 
injury  to  hoihf  or  tlie  huttbond  tnay  sue  aJooe-i/)  - 

For  injuries  to  the  perwo^  penonalt  or  mi  jiioiiertf  of  tlw 
wife  committed  b^re  tbe  maimge*  vJien  tbe  CMiat  of  m/iak 
would  survive  to  (he  wife«  she  nuflt  joui  in  the  actkn*  aad  if 
she  die  before  judgmetit  thereim  it  wiUab«te.(^)   But  in  dK* 
*  61       \  tinue  to  recover  personal  chattels  of  the  wife,  •in  the  posses- 
sion of  the  deii.  ii  1  ni  bdoro  the  marriage^  it  ib  ^aid  that  the 
husband  must  sut  .iUjuc,  because  the  law  transfers  the  property 
to  him,  and  the  uiie  has  no  interest  \Ui)  tliough  in  detinue  for 
charlej'^>  of  the  wife's  inheritance  tliey  may  joint  on  account  oC 
i  the  continuing  interest  of  the  wife  in  the  estn^  to  which  they 
I  relate.(/) 

When  an  injury  is  comtnitted  to  the  person  of  the  wiie 
during  coverture,  by  battery,  slander,  &g«  the  husband  and 
wife  must  join,  if  the  action  be  brought  fortlie  personal  suffer^ 

ii\g  or  injury  to  the  ,  and  the  declaration  ought  to  conclude 
to  their  damage,  and  not  ttj  that  uf  the  husband  alone  ;  for  the 
damages  will  survive  to  tlic  wife  if  the  husband  die  before  they 
are  recovered  and  care  must  be  taken  t^ot  to  include  in  the 
dei  laration  any  statement  of  a  cause  of  action^  for  wliich  the 
husband  alone  ought  to  sue</)  If  the  battery,  fee.  of  the  wife 
depriire  the  husband  for  any  time  of  her  company  or  aaaiatr 
ance,  or  if  she  be  maliciously  indicted,  and  the  husband  there- 
by put  to  expense,  he  may  sue  separately  for  such  consec^uen- 
^  tial  injurics,(/w)  and  he  may  in  i!ie  same  action  proceed  for  a 
Uatteiy  or  other  injury  to  himseU.(«)    And  for  words  spoken 


{r)  3  Bl.  Com.  143.      L<J.  Harm.  (A)    1  Si.l   .ISr.     Ld.  H;\yin.  ia08. 

l-2«»8.     2Wil8.  42*.     I  1.CV            I  Cum.  Dig.  liar,  he  Kemc,  V. 

Sfllk.  1t9.  n.  k  Sir.  W.  Joiicr»  440.  der,  9  A.  I,  3  Bl.  Com.  140.  t  Sdk. 

(  / )   Cru.  Jiic.  $i&    Com.  11%.  119.  Ydv.tg.  FreeiB.«84. 
Bm-.  8i  r.  i.H  ,  X                        ^    (/)  1  Salk.  119. Com.  Dig.  PIcMler, 

(r^>  J  1,  It.  6^.  ()M.     Com  D?*;.  2  A.  I. 

Wmi  .  k  teiiic,  V,     IloII.  Abr  M7.  (m)  3  K).  Com.  140.  Cro.  Jac.  538. 

't  pt  -1-  IStra.  61.    S8tT».9r7.    Com.  Dig. 

(A)  Bhp.  Mir.  tit  Dctinttc,  Bar.k  Feme,  W. 

R.ill.  N  P  5ft     tS?Mik.  U4*    S«d  00  (>o  . lac.  501.    1  Salk.  119.*-. 

n.  I .  H;.r.lM  1  JO.  Sd»}n,  N.P.       b.  10. 

(i)  1  Itoll.  \\h:  o-it.  H.  v»l.  I.  B«o. 
Abr.  ]}i;Untte»  B. 
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Clf  the  wife  not  actkfDablc  of  themselves,  *but  which  occasioii  ^-  FUdiuijfk* 
■ome  spedil  damage  to  the  husbandi  he  must  sue  alone.(o) 
/  With  respect  to  peraonal  propert}r  when  the  cause  of  action 
/  liad  onlf  In  ioeeption  before  the  marriage,  but  its  completion 
irffcetwawb,  as  in  the  case  of  trorer  before  marriago,  and  con- 
version during  it,  or  of  rent  due  before  marriage,  and  a  rescue 
afterwards,  the  husband  and  wife  may  join  or  sever  in  trover 
or  trcspass,(//)  though  not  in  detinue. (</)  /  But  when  the  cause 
«f  action  lias  its  inception  as  well  as  completion  after  the  mar- 
riage, the  husband  alone  must  sue,  the  legal  interest  in  per- 
aoMAtf  being  tested  by  the  marriage  in  him  ;(r)  and  therefore 
a  declaration  in  trover  at  the  suit  of  husband  and  wife,  should 
Mite  that  the  wife  was  possessed  before  the  marriage,  and  if 
It  be  stated  that  the  husband  and  wife  were  possessed,  the  de- 
fendant may  demur,  for  ilic  possession  of  the  wife  is  in  law  the 
possession  of  the  husband,  and  so  is  the  properly  and 
the  same  rule  prevails  in  ic[)!cvin,  though  if  the  husband  and 
wife  join  therein,  and  the  defendant  avow,  ii  will  after  verdict 
be  Intended  that  the  taking  was  before  the  coverture,  and  that 
I  the  plttntilTs  then  had  a  joint  property  :(0  and  though  the  wife 
may  join  In  trespass  for  cutting  down  com  upon  her  land,  yet  she 
cannot  *for  carry  in  it  away.  However,  a  frme  ecrvert  ext'  *  5  J 
cutrix  nia\  aiu!  oii|;;-h'.  to  join  \\iLii  iicr  husbund,  the  declaration 
statin;..;  tliat  bl)c  sues  in  anfre  rfrc/Z.CcO  And  there  arc  some  • 
cases  in  which  though  the  produce  of  the  wife*s  labour,  S;.c. 
be  the  property  of  the  husband,  yet  in  respect  of  her  being  the 
meritorious  cause  of  action  she  may  be  joined,  as  in  the  case 
of  the  dippers  at  Tunbridge  WeUsXjc) 


('0  ILCT.  140.   3  Mod.  im    1  {s)   eSaand.  47.  g.    I  Salk.  tl4. 

SaUc  119.  Com.  Diff.  Pleader,  9  A.  t. 

(p)  2  Snuml            S  ilk.  114.    2  (<)  R.  T.  llanhv.  119.    Stra.  1015. 

Lev.  lOr.  Moor,        584.   Ci-o.  Eiiz.  piin.  Dig.  Plradtr,  3  K  in  Selwyiw 

ia'J.    Owen,  HZ.    StUyn,  N  P.  250.  \.  P.  250.    'Z  Xt  w  Kcp.  4U3. 

MS.    Com.  Dig.  Bar.  it  Feme,  X.  (m)  2  WiU-  42  i.    Cro.  Eli*.  133. 

Bne.  Abr.  Bar.  k  F«U9ur,  K,  Sulk.  119. 

(7)  Ante,       1     Bac  Abr.  til.  (.t.)  SalL  114.    Wentw.  Kjt.907. 

Utiinue.   Biiil  X.  P.  55.  Bn>.  Bnr.  Sc  Feme,  pL  8i,  Selwyii, 

(f)  R.T.  Uardw.  \      2  SmuikI.  47.  X  P.  '250,  1.  M.S. 

4y.   Cro.  Lliz.  133.    Salk.  U4.  119.  (r),  2  WiR  414.  lil.     Com.  Dig. 

S  BL  Rep.  im  Mvyn,  X.  P.  m  fiM.  U  Fmc,  X. 
850.  MS.  7  Med.  105. 
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OF  THE  PARTIES  TfO  THE  ACTIOIN 


1  PkdnUft.  f  ti  real  actions  for  the 

a  wiit  of  waste  thereto*  the  hvurtiand  md  wiib  mvat  jmm  |(iO 
a  rule  whteh,  we  have  wcn«  otMhts  also  in  floAMie  <if  dwp* 

tcrs.(r)  But  when  the  action  is  nicreiy  for  the  recovery  of 
ciiimagcs  to  the  land,  or  other  real  property  of  the  wife  during 
the  coverture,  or  for  a  tort  which  prejudices  a  remedy  by  hi»- 
t)and  and  wife>  as  in  the  case  of  guare  imfieMt^  a  rescue^  Sec.  the 
husband  may  sue  alonei(a)  or  the  wife  imqr  be  j^HoedyC^)  her 
mterest  in  the  hold  behig  stated  m  the  dedasathm^  But  a  dt- 
mtind  for  removal  of  personal  pvopertjr,  aa  corn  or  fiiass  wnen 
severed  from  the  Urndt  ou^ht  not  in  the  latter  case  to  be  iA- 
clucled,  because,  as  \\  c  have  seen,  tlie  entire  interest  in  per- 
sonalty is  vested  in  the  hu!i!>aiKl.(f) 
♦  64  liitisband  survive^  he  may  support  an  action  of  tres- 

pass, &c.  for  any  injury  to  the  land  of  the  wife  cominiiicd  du- 
ring the  coverture,(</)  but  not  an  action  merely  for  the  battery 
of  the  mfet  without  stating  special  damage  to  himself ;  and  in 
the  latter  case*  if  the  wife  die  pending  the  action  it  wUI  abate.(r) 
If  the  viifi  Burvivtt  any  action  for  a  tort  committed  to  her  or  to 
her  personal  or  real  property  before  marriati^c,  or  to  her  per- 
son or  real  cs'atc  duiini^  the  coverture,  will  survive  lo  her  ;(./') 
anu  may  have  a'.i  action  foi-  a  ti*cspass,  to  her  land  ronunit- 
tcd  as  w  cW  in  the  life-time  of  her  husbttud*  as  tiince  liis  dc- 
ccasc.(  s) 

The  consequences  of  a  mistake  m  the  proper  parties  in  the 
case  of  husband  and  wife*  may  be  collected  from  the  preee* 
ding  observations*  and  seem  to  be  nearly  the  same  in  actions  in 
form  ex  deUeto^  as  in  those  ex  contractu.{h)   If  the  wife  be 

improperly  joined  in  the  action,  and  the  objection  appear  Troin 
the  deciaiaiion,  the  dcicuduui  may  in  general  demur,  move  in 


(ly)  1  Bulst  21.   7.  H.  IV.  IS.  A. 
8  II.  VI  SZ.    Com.  Big.  Bar.  ftt 
Fcmr,  V. 

(i)  Ante,  61.  1  RoU.  Abr.  347.  R. 
pL  I. 

(a)  Bro.  I3«r.  k  Feme,  pi.  '28.  4l . 
16.  Sclwyii,  N.  P.  949.  Com.  Dig. 
Bar.  Ic  Feme,  X. 

{b)U.\m.  2Wns.42o,4.  2B1. 
Kep.  I!23fi.  Cro  f'nr.  41 S.  4.37.  Com. 
liig.  Bur.  be  1' cmc,  V.  X.  Flciwicr,  S 
A.  t, 


(c)  Ante,  62,  3.  n.  u.  1  Solk.  119. 
a.  b. 

(J)  Com.  Diir.  Bar.  &  Feme,  Z. 
{e)  Frerni.  'A'S.    Yih  SO 
(/)  K.  r.  Uardv.  ^8,  9.  Frcem. 
224. 

is)  Palm.  313.    Com.  Dig.  tit 
Bar.  Ik  Feme,  8  A. 
(A)Ante,i».  dT.R.631. 
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^mn  qC  iii4ilM0tt«r  Mppori  a  writ  of  crror,(0  though  we  LPUdut^ 

,j^tt  Mco  thftt  after  wdia  the  niMtake  maf  be  aided  by  ^iii* 
l8Wlmmi^^^«^^if  the  biiihand  Bue  alone  when  the  wi^ 

nought  to  yan^  either  in  bar  own  right  or  In  autre  drcit^  he  ivMl 
be  nonsuited ;  for  though  in  general  the  non-joinder  of  plain* 
tiffs  ill  ail  utiion  for  a  ton  can  oiu\  t>«  jtlc  .(kd  in  abatement,(^) 
yet  ill  those  cases  the  party  suing  iiad  boujc  legal  'luicrest  in  his         Jit  55 
own  right,  io  the  pi-opcny  affectiedt  but  the  husband  in  liw  case 

..of  ihe  battery»  &c  of  hia  wile  haa  received  1.0  personal  injury 

,  iijirieaft  n  loan  ef  Ji^  ^ocaeif  or  exfMMo  enaii^ 


In  pervttuU  and  mixed  actions,  in  form  ex  detieto^  the  person 

committing  the  injury  dther  by  himself  or  his  agent,  is  in  ge-  A^'^^b^*c*u 

ncral  to  be  defendant ;  but  real  actions  can  only  be  siippoi  ted  ^^^^\^^*^!^^ 

afniinst  the  tenant  of  the  freehold. f^O    Aii  nutumt  persons  -^vg  ««^^» 

.  ^  /  *  .       t-ncc  to  Iftcif 

liable  to  be  sued  fur  their  own  loruous  acts,  unconnected  with  Ua&i&tjf. 
or  in  disafiinnance  of  a  contract ;  and  therefore  though  an  in- 
fant cannot  in  general  be  sued  in  an  action  in  form  ex  conirac* 
tu^  unless  for  necesaaries»  he  is  liable  for  all  torta  committedl 
by  Jiim»  aa  for  alander,  assaults,  and  batteries,  &c.  ;(o)  and  also 
in  detinue  for  gooda  delivered  to  him  for  a  purpose  which  be 
has  failed  to  perform,  and  which  goods  he  refuses  to  return  .(A) 
But  a  plaintiff  cannot  in  general,  by  changing  his  form  of  ac- 
tion, churi^c  an  infunl  for  a  bleach  of  contract,  us  for  the  r,t-g- 
ligcnt  or  immoderate  use  of  a  horse,  &c.  nor  can  he  be  a 
trespasser  by  prior  or  subsequent  assent,  but  only  by  his  ovm 
acW(r)  A  married  woman  is  liable  for  torts  actually  commit* 
ted  by  her,  though  she  cannot  be  a  trespasser  by  prior  or  sub- 
sequent assent ;(«)  and  though  a  Itmatic  is  not  punbbable  ciU 
minally,  he  is  Kable  to  a  dvil  action  for  any  tort  he  may  com* 


(•)  1  StSk.  1 1 9. 114  9  BL  R.  l«3a. 
Sctwyn,  N.P.dU.t50. 

(k)  Ante,  62. 
(0  Am. ,  5.1 

(w)  Frcem.  225.  Yeh  .  89.  I  Salk. 
It*. 

(it)BooU^3.3B,0.  3Lev.m 


(08T.R.aS6,y.  Bae.  Abr.  In* 
fimey,  II. 

(  />)  1  Xcw  Rep.  lla 

(9)  8  T.  R  3.15 

(rj  Co.  Lit.  180.  b.  n.  4. 
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OF  THE  PARTHBS  TO  THK  ACTION 


n  .  ^      imL(/)    CorfiQnui/km  *inay  be  sttfid  aa  thit  character  in  many 
instances  for  damages  arising  from  the  neglect  of  a  du^  impo- 
sed on  them  by  particular  statiitesi(tt)  but  they  cauiot^m  geD»- 
ral  be  sued  in  that  character  in  trespass  or  replevin)  aqid  the;^ 
action  mint  be  bttiug^ht  against  each  persoh  who  comnut- 

4 

ted  the  tort  Ia  ii  imc^.y)  An  action  cuniiui  be  buppoilcd 
ai^ainst  ilic  inh.il)iuius  of  a  county  who  arc  not  a  corporation, fx) 
nor  against  a  judge,  nor  a  justice  of  the  peace,  acting  judir. 
ciaUyt  and  who  has  not  exceeded  his  jurisdiction,  however  et* 
roneous  his  decision  or  malicious  his  raotivef(^)  nor  against  a 
jutyi2uai)(z)  nor  the  attorney-generaU^)  nor  a  superior  naval  or 
militasy  officer  for  any  act  within  the  scope  of  hu  authority  .(6) 
A  ce8tm  que  trust  cannot  in  general  support  any  action  at  law 
af^aiiisi  liis  trustee  for  any  misniauai;cmeni  ul  the  estate  ;(f) 
Tior  can  one  juiiit-icnani  or  tenant  in  tummon  of  a  personal 
chattel}  sue  hi&  co-ienant  at  law  in  trover* or  for  taking  away  the 
^^M^.  chattel       but  for  destroying  or  spoiling  it  an  action  may  be 

supported  i(e)  and  one  tenant  in  common  of  real  property  may 
support  ejectment  or  trespass  for  mevte  profits  against  his  co 
tenant,  when  there  has  been  an  actual  ouster)(/)  or  case  for 
^vaste  to  the  land  or  trees. (.$,')  ^ 
*  QJ  persons  who  direct  or  asbi.si  in  committing  a  trespass,  or 

the  conversion  of  personal  property,  are  in  general  liable  as 
principals,  though  not  benefited  by  the  act  ;(^)  and  therefore 
trover  may  be  supported  against  a  person  who  illegally  makes  a 
distress  or  seizes  goodsi  though  the  same  were  taken  by  him  in 
the  character  of  bailiff  for  another,  or  as  a  custom-house  officer, 


(0  Hob.       9  EAftt,  104.  Bac.  Abr.  (5)  1  T.  R.  493.  550.  m. 

'rtts,paM,  f;.  lOiot,  E.  S  Roll.  Air.  (r)  Saund.  on  U.  k  T.  C22. 

5ir.      4.  K.  ('P)  4  Kast,  1*21.    2  Samul.  47.  f. 

(it)  '2'r.  u.  fir'2.  1  V  u.  r.3\   Co.  Lit  n^-).  s  t.  k. 

S  East, 'i'i'i,  230.  KyrlonCorp.  1 45,  6,    1  East,  368.   Com.  Dig.  E«- 

SQS.  «2  Am.  pi  67.   Bro,  Abr.  Tm-  tale,  K.  8.  /  J^^w»  *  /pT" 

VMS,  111.  239.    Vin.  Abr.  Coqwri-  (e)  id.  ibM.  •  T.  R.  145,  6.  t 

tions  K.  1)1.  22.  P.  pi.*-'  Q.  pi.  15.  I/l  Riyin.  r.sr.  7.39. 

1I:m-  \U:  Coipointian!,,  B.  'i.  5.  UU-  (./ )  3  WiU.  llf.  Run.  Eject.  191* 

scImu,  l\.    I  Ea»t,  555.  443.  * 

(.1 )  %  T.  n.  667.   0  Co.  112.  b.  1 13.  (  ^)  4  East,  1 1 7.  121.  Co.  Ut.  200. 

Or)  1  l^lk.  9)6,  7.   Vnui^h.  ISS.  5  a.   B  T.  R.  145,  6. 

T.  R.  t86.    1«  Co.  e4.   Ld.  Rajrm.  (A)  2  Stiuntl.  47  i.    U\t\\.  N.  P.  41- 

ififi  6  T  1?  m  1  U.  k  p.  369.  «  E»p. 

(;)  1  T  li  51. \  I  i.  5.15.  llcp.  55a. 

i<i)  I  T.  K  Ai  5oj. 
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Sec. CO    And  where  scvcnil  are  concerned,  ihcv  may  be  jointly 
sued,  whether  they  assented  to  the  act  before  or  after  ii  was 
committcd,(X*^  nnlcss  the  party  be  an  infant  or ro^v'r^  wlio 
we  have  seen,  tunnot  be  sued  in  respect  of  a  suljsefjiient  as- 
sent,(/)  and  no  person  can  be  jr««lty  of  a  forcible  entiy  by  such 
assent.(n;)    Nor  can  a  pound-keeper  be  sued  merely  for  rc- 
ceivinj^  into  the  pound  a  distress  illcifally  taken. (w)    If,  how- 
ever, a  person  sue  out  execution,  and  ^ive  a  bond  of  indcnuiity 
to  the  sheriff  to  induce  him  to  sell  the  jj^oods  of  another,  this  is 
a  sufficient  interference  to  subject  him  to  an  action  ;(<?)  so  if 
he  be  in  company  with  the  sheriff's  officer  at  the  time  of  ihe 
execution ;  (//)  but  the  mere  act  by  a  str.mvjr!  of  uuikint^  an 
inventory  or  drawing*  a  notic6  of  distress  is  not  surli  an  iiucrfe- 
rence  as  will  subject  him  to  an  action  ;((/)  and  thouj^h  trespass 
may  be  supjwrtcd  against  a  sheriff  for  his  •bailifl  *s  takinj;  the  4f 
goods  of  ^  under  an  execution  ajjainst  f^^ij)  il  cannot  aii^ainst 
the  plaintiff  in  the  action,  unless  he  actually  inu  rfcix  d  or  as- 
scnted  to  the  Icvy.(A*) 
^    In  some  cases  a  parly  may  be  liable  to  be  surd  for  a  tort,  ' 
though  in  fact  he  neither  comu/utcd  the  act.  nor  assdncd  to  ^ 
the  commitfiion  of  it.    Thus  a  manier  j)r  /ninri/taf  \^  Vhxhla  to     *  I 
!)e  sued  for  injuries  occasioned  by  the  ftr^fit^eTicr  or  un/th'/ful-  ^ 
ncsa  of  his  servant  or  af^ent  whilst  in  thfc  course  of  his  employ, 
and  thoui^;b  the  act  was  obviously  tortious,  as  if  he  laid  lime 
in  the  street  without  any  direction  for  that  purpose  from  the 
principal  :{r)  so  for  the  nc};lip;ent  drivin-^  of  a  carriai^e  or  na- 
vjj^uiint^  a  ship.f/0  or  for  a  libel  inserted  in  a  newspaper  of 
which  the  dctcndunt  was  the  prcprictor         and  the  party  in 
a  cau^c  is  liable  for  any  irrc^\ilaiity  in  the  procecdini^s  of 
his  attorney ;( t )  and  the  principal  is  liable  not  only  for  the 


(/.  )  2  HI.  Rrp.  1055.  1  S«!k.  409.  2  (*)  M. 

Roll.  5.-5.  I.  r.    C>>in.  Di-.Tix-siKiw,  (t)  I           lOG.    C  TI.  Hi  442. 

C.  1.   Co.  LiL  ISO.  b.  fi.  4.    Cowp.  .-^  Wilv  317.    1  ».      l».  404.    1  HI. 

478.    .nViU.  ar7.    Lant-,  90.  C"in.  4.U.    2  1,cv.  IM.    l/l.  Raym. 

(0  Co.  Lii.  180.  b.  II.  4.    Ante,  6.i.  7.19.    I)v.  r.  2.<S.    .1  M-mI.  .TiJ. 

(m)  M.  ibiii.  '  (")  i'i  'bi'l.    1  Kai»t,  100. 

(«)  Onwp.  4;r..  (if)  1  H.  ^  P.  409. 

(«)  null.  \.  I*.  41.  (r)  2  Itl.  Ucj..  S-V.*).    3  Wila.  M\ 

(//)  I  U.  &t.P  .ir»9.  308. 

(q)  2  Esp.  Rep.  553. 

Vol.  I.                       [  7  } 
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TT.  arts  of  those  immediately  employed  by  hiiw  and  by  his  steward 
J)e/(.fu,tinti.  general  agent,  but  even  for  the  act  of  a  sub-agent,  however 
remote,  if  romniittcrl  in  the  course  of  his  service  (v)  But  a 
parly  is  not  liable  for  the  act  of  another,  unless  the  latter  acted 
as  his  servant  at  the  lime  when  the  injury  was  conimitted  ;  and 
therefore  a  person  who  hires  a  post-chaise  is  not  liable  for  the 
lic«^lii;ence  of  the  driver,  but  the  action  must  be  against  the 
^  69  •driver  or  the  owner  of  the  chaise  and  horses  ;(r')  and  if  a  ser- 
vant or  aj^ent  ryiljullij  commit  an  injury  to  anoiher,  thougii  he 
be  at  the  lime  enj;agcd  in  the  business  of  the  principal,  yet  the 
principal  is  noi  in  genera!  liable  ;  as  if  a  servant  'uAlfulhj  drive 
his  Hjustcr'i)  carriage  against  another's,  or  ride  or  beat  a  dis- 
tress taken  (funwge  framunt^a)  However,  on  princi|)lcs  of  pub- 
lic policy,  a  sherifl*  is  liable  civilly  for  the  trespass,  extortion  or 
other  wilful  misconduct  of  his  bailiff  and  inn-keepers  and 
carriers  arc  in  the  nature  of  insurers  of  the  safety  of  personal 
properly  entrusted  to  their  care.(r) 

The  disiinciions  between  the  diflcrenl  liabilities  of  the  owner 
of  auimah  arc  important,  particularly  as  they  affect  the  form 
•  »  of  the  action.    The  owner  of  domestic  or  other  animals  not 
,    necessarily  inclined  to  commit  mischief,  as  dogs, "horses,  and 
'   oxen,  is  not  liable  for  any  injury  committed  by  them  to  the  person 
or  personal  property,  unless  it  can  be  shown  that  he  previou"sly 
had  notice  of  the  animal's  niischievous  propensity,  or  that  the 
injury  was  attributable  to  some  other  neglect  on  his  part,  it  being 
.  in  general  nccessarj-  in  an  action  for  an  injury  commitu-d  by 
,  such  animals  to  allege  and  prove  the  scienter ;  and  though  no- 
klicc  can  be  proved,  yet  the  action  must  be  cane  and  not  trc^- 
^  jiass.{d)    But  if  the  owner  himself  acted  illegally,  'he  may  be 

liable  even  as  a  trespasser,  as  where  a  person  in  company  with 
his  dog  trespassed  in  a  close  through  which  there  was  no  foot- 
pvitli,  and  the  dog,  without  his  concurrence,  killed  the  pluin- 


(f )  1  n  fk  V  m.  fi  T.  Ti.  It  I.  {r)  5  T  R.  cr.i.  i  r.  R.  27  5  t. 

(:)  5  K>i».  Ki  p.  35.  «cr.    I  B.  &c  R.  ."iSO.    .l«mcs  on  Rallnu  nt,  104. 

V.  »(♦«.».    vrmh.  l  outr.  .  (<l)  12  Mo«l.  :U3.    l.<t.  Uaynt.  608. 

(a)  I  K:mt,  lOfi.    3            HIT.    1  I)\fr,  2.}.  pi.  iCi.    Cih>.  Cftr. 'i.U.  <i 

Snlk.  2S'i.    2  Roll.  Abr.  55.1.    1  Rl.  Salk.  r>f»2.    Bac.  Abr.  Action  Cane, 

Com.  4,51.  F.    I.utu-.  W.    IVakc,  I..  H. 

(A)  2  T.  R.  154.    3  Wils.  317.    8  \ol.  2.  2.»K,  0. 
T.  R.  4:JI 
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tiff's  dcer.(<r)  And  if  a  person  let  loose  or  permit  a  dang;<irous  Jt- 
animal  to  go.  at  large,  and  misichicf  ensue,  he  is  liable  as  a  tres- 
passer, the  law  in  such  cases  presuming  notice  to  the  defend- 
ant of  the  mischicvouti  propensity  of  such  animal. (y)  And 
with  respect  to  animals  matmuets  naiurx,  as  cows  and  sheep, 
as  their  propensity  to  rove  is  notorious,  the  owner  is  bound  at 
all  CTents  to  confine  them  on  his  own  land,  and  if  they  escape, 
and  commit  a  trespass  on  the  land  of  another,  unless  through 
the  defect  of  fences  which  the  latter  ought  to  repair,  the  owner 
is  liable  to  an  action  of  trespass,  though  he  had  no  notice,  in 
fact)  of  such  propensity,  (j")  But  for  damage  done  by  animals,  See. 
Jerec  naiura  escaping  from  the  land  of  one  person  to  that  of 
another,  as  by  rabbits,  pigeons,  Sec.  no  action  can  be  supported, 
because  the  instant  they  escaped  from  the  land  of  the  owner, 
his  property  in  them  was  determined  and  a  person  cannot 
be  liable  for  the  act  of  cattle  unless  he  were  the  general  own- 
er, or  he  actually  put  them  into  the  place  where  tlie  injury  was 
committed  ;(/)  ynd  if  a  servant  or  a  stranger  without  llic  con- 
currence of  the  owner,  chase  or  put  his  cattle  into  ^anolher's  *  71 
land,  such  owner  is  not  liable,  but  the  action  must  be  against 
the  servant  or  stranger,  who,  as  it  has  been  said,  gains  a  spe- 
cial property  in  the  cattle  for  the  time  (X  ) 

The  liability  to  an  action  in  respect  of  real  property,  may  be 
for  mUftaKance  ov  malfeasance  ^  as  for  obstructing  ancient  lights} 
or  for  non/easancey  as  for  not  repairing  fences,(/)  private 
\vays,(m)  water-courses,  &cc.  In  these  cases  the  action  should 
in  general  be  aguinst  the  occupicr,(/j)  and  not  against  the  own- 
er, if  the  premises  were  in  the  possession  of  his  tenant,  unless' 
he  covenanted  to  repair  ivo)  but  if  the  owner,  having  erected  a 
nuisance,  demise  the  land,  an  action  may  be  supported  against  ' 
him,  though  out  of  possession,  for  the  continuance  of  it,  for  by 


(<•)  4  B«irr.  9093.    2  Li  t  172.  (A)  5  Co.  104  b.    Cro.  Car.  387  1 

(/)  J  V.Asi,  5y:,  6.    li  \I(x1.  333.  Bun-  -isy.    Hue.  Abr.  Game. 

Rayin.            Bmo.  Abr.  Aelloii  (t)  1  Snuiid.  27. 

Cioe,  F.  (Jt)  Cro.  Ahr.  Trespass,  pi  4-.5  « 

(^}  13  Mod.  335.    Ijtl  n.'»ym.  COfi  R«iH.  Abr.  553.    1  Kunt,  »t«7. 

IS&i.    D%er,  '25.  pL  102.    v'iri.  Abr  (/)  4  T.  R.  318. 

Fences.    Trc'ipasfi,  B.  vol.  *J0.  424.  (m)3T.  R.  766 

Popli.  ICI.  Sir  W  .lones  151  I^itch.  (n)  4  T.  R.  316 

119    Su[k.  §6'i.  ^w)  I  H  Ri  ;>5<^. 
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n       the  il«mbe  be  nftmed  each  contHiuance ;( A)  «mI  ever^r  occu-^ 
pier  ia  LtaUe  &r  the  comtmuiiee  of  the  mnsMiGe.QD  lits  laiMI« 
ice.  theuf^h  erected  bf  anotter  if  lie  reftiae  to  ryt:c'ive  tlte 
y^4L       after  noiice.(  / J    When  there  are  aeverel  owncra  of 

cUai"gcablc  as  joini-teu^iii^^  or  tenants  in  common,  in  respect 
of  ihcir  V€a\  property,  ihouii^h  the  action  be  in  fofiu  cj:  delicto  they 
abould  all  be  maib  dcfcndunta«  ur  ibe  pAity  who  is  sued  alone 
may  piend  in  abateuietn.(r) 
Apminst  an  U  haa  bee&  deckled  thitt  uoTer  caonot  be  a«ppovi»d  aguiiet  s 
jc^  tennmi^  for  «o  unlawfal  uitennedrilbg  *wttli  the  gooda  of  «no» 
ther*  by  the  oemniaDd  of  his  maatetT  uiilesa  soeh  intermeddliDgf 
amount  to  a  trcspiiss,  on  the  ground  that  it  wooid  be  extreiilolf 
IlKonvcnieni  ii  ;i  i»ui  viint  were  I>ound,  ht  loi  c  he  ucled,  to  ascer- 
tain his  muster's  right,  though  ii  was  admitted  that  the  com- 
mand of  a  master  to  do  an  apparent  wrong,,  wouid  constitute  no. 
excuae ;(«}  but  tius*  doctrine  uppeara  to  have  been  overraiedy 
^  and  trover  ntay  be  aupported  againat  a  aervant  or  agents  or  any' 
otlier  peraoui  who  unlawfully  converta  goods  to  the  «se  of  ano- 
thcr,(/^  and  even  against  a  custoTn^houae  oflker,  who  aelzea 
ji^oods  in  that  churucler  and  rcplenn  or  trespass  may  be 
buppo;  ted  against  tJie  principal,  oi  tijc  builifT  who  made  the  dis- 
tress by  Lib  command  and  it  i«cle4r«  that  a  servant  cannot 
plead  the  command  of  bia  maater  or  principal,  to  what  in  point 
of  Uw  ia  a  treaposa,  though  he  roig^t  be  tgnon&nt  of  the  me- 
rita.(;r)  However,  for  deceit  on  tlie  sale  of  goods*  as  ibr  a  ftUae 
warrunty,  in  general  when  the  ttgent  acted  in  pursuance  of  the 
direction  of  hia  principal,  the  action  must  be  against  the  lat* 
ler  ;(y)  nor  can  un  action  be  sijj)')oried  ai^ainsi  an  attorney  for 
a  malicious  arrest  i{z)  and  a  servmu  or  deputy  cannot  be  charged 


ip)  1  SiJk.  460.  4  T.  R.  S120.  t. 

B     P.  4o'J. 

{q)  Com.  Dig.  Action  C«sc,  Xui- 
SMtcc,  B.    J*ostf  vol.  2.        11.  c. 

(r)  1  Ssuud.  5  T.  R.  tiSt. 

(4)  i  .M«xl.  '2+2  4SH. 

(0  1  \ViN.  -  St  fa.  .SI  3,  2 

S«»»inl.  47.  i.    H  ic.  .\hr.  i  if»ver,  E. 

(11)  5  BttiT.  9C57.  6T.R.«W. 
Wilii.  146. 


(u  )  '2  Roll.  A!,! .  431. 

(./  )  2  M«mI.  2i  i.  .5  Lev.  35'>.  15 
Viu.  Abr.  Jl 6.  Viu.  Abr.  CI.  pi  J, 
i. 

Com.  VlfK.  Actkm  Cue  for  Ile> 
ccit,  K.   Ante,  it4. 

(2)  I   MfHi.  '2(in.    K.ai.  Abr.  95 
Bac.  Alir.  .\ctiori  ('k.s<  ,  U.    H  Viiia. 
3ry.    I  JtoU.  Ucp.  409. 
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t>  wcht  far  a  mens  mmijlmtam'e^  hat  the  •dion  nwt  be  agahwt 
the  principal  ;(a)  but  {br  *wiV^««wgg  or  ma^y^wMUKr,  an  acuon 

may  be  supported  a^^^uinst  u  servant  or  deputy,  though  not  in  that 
character,  but  us  u  w  iunt^doer.  Thus  ifu  bailitV  wl^o  i..4i  j.  w.vr- 
Tant  fmin  the  shcrifi'  to  execute  a  writ,  sufier  Wis  prisoner  by 
ntglect  lo  escaiie,  the  action  should  be  ac^airist  the  shtritV,  und 
not  agaiDtt  the  bailiff }  but  if  the  bailiff  voluntarily  turn  the  pri* 
toner  toosei  the  acdoii  laxf  be  broiiglit  agaimt  tbe  bailHr,  for 
tbeiilie  baldndof  wongdoarof  iweiter^^)  Id  fenetal,  how« 
all  aedoos  ftr  breach  «f  <hilf  of  tbe  office  of  sheriff,  &cc. 
imiat  be  bmght  agaiMt  the  htg>h-eberlff,  chough  for  die  default 
of  the  uixler-shcriff  or  bailifl';(c)  and  no  acliuu  is  sustiiiKvblc 
a^uinst  an  intermediate  agent  or  steward,  for  damage  occasioned 
by  the  ncj^ligence  of  a  sub«agtnt,  but  the  actionmust  be  ajjainst 
tbe  priucipali  or  tbe  peraoir  who  actually  committed  tbe  inju- 

There  are  some  torts  which  in  leigal  coittlderation  nay  be  :  ri> .  Witii 
committed  bf  several)  and  for  which  a  jwnt  action  may  be  snp-  the^tMimAi'ror 
ported  against  all  the  parties ;  but  If  ui  legal  consideratiGn,  several  ^  putHn- 
cannot  concur  in  the  act  complained  of,  separate  actions  must  be 

brouj^ht  at^aiiiit  each  ;  tlius  a juint  aciiou  invV  be  brou,^ht  aj^uuist 

^cvertol  for  u  malicious  prosecution,  an  aHSiiult  c^nd  battery,  or 

for  rornposing  and  publishing  a  libel, (/•)  for  not  setting  out 

tithet(/)  or  for  keeping  a  dog  to  kill  *game,  not  beiag  qua*        *  74 

fified       but  a  joiot  actioii  cannot  be  supported  against  two  for 

verbal  slander,  and  there  ought  to  be  separate  actions  against 

each  ;(A)  nor  will  debt  on  a  penal  statute  lie  .against  several  for 

what  ialaw  is  a  separate  offence  In  each«  as  against  two  proctors 

for  not  obtaining  and  entering  their  eertificates,(z)  or  against 

severed  for  bribery. (ir)    Ajid  if  a  joiiil  uciion  of  trespass  be 


(a)  13  Mod.  488.  Cowp.  403. 

(6)  liMtM].  48S.  1  t 
Sulk.  IS.    I  L<1.  Kuvm.  055. 

(c)  Cowp.  4'tj.  Ljitch.  187.  2T. 
H.  Ii4.    12  m.  Ucp.  SJ2.  yil.  <i  MoU. 

(41)67-.  a  ill.   t  B.  &  p.  40S. 

4jo.   C«»wi..  406. 

(r)  2  .S«i»M.l  1  ir.  a.  \j»Uh  'Ifti.  2 
Burr.  ybj.    U«c.  Abr.  Acii<>ns  ui 
Dcral^C. 


(/)  Carth.  361.  i  Via.  Abr.  7%. 
pl.«. 

(  f )  ^  Eiwt,  573. 

(A)  III.  ibid.  '2  WJU.  127.  Dyct . 
I'J.  u.  I'mIiu.  JIX  Cj-o.  Juc.  647.  1 
fittlat.  IS.  1  RoU.  Abr.  7SL  IE  Viu. 
Abr.  64.  pi.  S7. 

(<)  I  Xcw  Rep.  '2  ;r..    '2  East,  ::7i. 

(A)  Gnjj'ith  V  Stalion  and  t<//if/v, 
Juiigiaciit  in  Lrror  tu  lUc  liuuusc  <if 
LomI*  from  lUe  Exchequer  iu  IrelantL, 
irtfa  A|irH,  A.  D.  1806. 
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n. 


brottglit  against  several  persons,  die  plsintiff  e«mt4iclm  fcr 
tlie  Asfeoh  mtfaafterf  of  oset  and  fer  ttenkkii^  ra^  of  giMAi 
by  the  otfaers»  because  these  cnespMiea  are  of  ae? oral  iia|qm.(/) 
These  rules,  hotrevcr,  do  not  olicsin  fci  AMnaf  proccedipgs  so 

as  ncccssurily  to  ck  tc-at  an  mduttiiicm  ii.u^.iinsi  scvcr^il  for  distinct 
©(fences  in  si  p;ir.uc  cotiots,  though  the  court  have  a  discretion- 
ary power  to  qiinah  tiic  liidictmcntf  where  inconvciiiciice  might 
arise  from  the  joinder  of  many  persons  fnr  different  offence^st) 
If  several  persons  be  msde  defeodama  joint^f  wtiere  Uia  Colt 
could  not  in  point  of  Imr  be  joint,  tliey  majr  denrart  and  if  a  var* 
diet  be  taken  against  ail,  the  jttd«;ment  may  be  ari^ned  or  re- 
vertfed  on  a  writ  of  error /n)  bat  the  objoclkn  may  bo  aided  by 
the  ptaimiff 's  takbig  a  verdict  against  one  only  ;(o)  or  if  several 
♦  75         damuj^es  be  assessed  *a<^ainst  each,  l>y  ciiterinj*  a  nolle  prosequi 
as  to  oMc  utter  the  verdict  uud  before  judgnicnt//!)    In  other 
cases,  where  in  point  of  law  several  persons  may  be  jointly 
guilty  of  the  same  offence,  tlic  joinder  of  more  persons  tbaa 
I  were  liable  in  a  personal  cr  nniacd  adien  in  ferm  ex  deHct^f 

constitutes  no  objecuon,  and  one  of  them  may  be  aoquittedy 
and  a  verdict  taken  against  the  otbers.(7)  On  the  other  hand, 
if  several  persons  jointly  commit  a  tort,  the  plamttfP  in  in  neftl 
has  his  elcctiuii  lo  sue  ali  or  any  of  ihv  partios,  bcc.vuse  a  tort 
is  in  its  nature  a  separate  art  of  each  iiulividimi ;  and  therefore 
In  artif>ns  in  form  cx  drfirto^  s\ich  as  trcspa->s,  trover,  or  case  for 
}Ma{feamnce,  against  one  only  for  a  ton  committed  by  severali 
he  cannot  plead  the  non-jomder  of  the  others  in  abatement  or 
in  bar,  or  give  it  in  evidence  under  the  general  issue ;  lor  a  plea 
in  abatement  can  only  be  adopted  in  those  cases  where  regular 
ly  all  the  parties  mu»t  be  joined,  and  not  where  the  ptaimiff  avoy 
join  them  all,  or  not,  at  his  e1ection.(  r)  And  even  If  it  appear 
from  the  declaration  (^r  other  pleadings  thai  Lhc  tort  was  joint- 
ly comraillcd  by  the  defendant  and  another  pei*son,  no  objec- 


(/)  2Sauml.  I17.».    Sty.  IS3,  4  3  (/')  «  Sannd.'JOr.  a. 

F.^ji.  Rep.  d«.  4.  (v)  ^  f'-»wt»  62.   2  Eiat,  674.  Hae. 

("0  8  K»st,  id,  7.  Abr.  A<-ti  m  oT  Qui  um,  U.  3  Rolh 

(n)  I  New  lUp.  S45.  t  Saoml.  117.  Abr.  7()7.  \m,  19. 59.  Cowp.  6tO. 

h.  11.    H»t'.  \hr.  Actions  in  K^'ucrftl,  {>  )  M  ibid.   1  Siund.  S91.  d-  9 

K    l.Rcill.  .M,r.78l.   Sly.  349.  T.K.64il. 
It),  ibid. 
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J)rfifntlaufs. 


itel  cm  be  iBkHi^t)  Aod  Um  rule  obttlBB  not  ol^f  io  acumis 
strictly  for  torts  uneoffmeeted  with  cmtmet,  but  aino  in  actions 

ill  iurm  ex  dtiictoy  tlioui,'h  in  tlVccl  for  ilic  breach  ol  a  contructf 

as  in  case  ii^tiisi  baiiees  fur  ncj5lipcence.(^)   Tiicre  is,  however, 

1  <liitiiiciion  betwecii  *Baere  perfioiKd  actiona  of  lortt  luid  such  as         ^  1 6 

coMMP  real  ^wpnt^ ;  far  iC  one  lenatt  in  common  only  be 

ailed  in  ticipaeti  tiD?er«  or  case  for  any  tbing  respecuns^ 

Ike  bod  bekl  in  wmmmh  as  for  not  settmg  out  tithe»  Scc^ 

be  may  plead  tbe  leoancf  in  oemmea  in  abatememXu)  And  in 

an  action  ot  debt  for  money  lost  at  play,  the  defendant  may  plead 

in  abatt mcnl,  that  the  money  was  due  from  otlieib  as  well  as 

from  himself;  such  action,  though  given  by  st:!tme,  being 

fiHmded  on  contract.(w)   Tbeae  distinctions  between  the  c&ct 

of  loo  naoyt  or  loo  few  persons  being  made  defendants  in  so- 

IMs  in  form  ex  comnctu^  end  in  those  ex  deUeio^  freqoentif 

vender  It  advinbie  to  adopt  tbe  tatter  form  of  action^  vlien  it 

is  dottblfol  who  sbonld  be  made  the  defendants ;  and  in  an  ac* 

lion  on  the  case,  trover,  or  replevin,  no  inconvenience  can  arise, 

because  if  cue  of  the  defendants  be  acrinitled,  he  will  not  be 

eniiilcil  10  costs  ;(r)  thougb  in  trespass  il  is  olhe^^vise,  utile.ss 

tbe  judge  certify  that  there  was  reasonable  cause  for  roalung 

the  aeqi^tted  person  a  dcfendant.(y)   A  recoferjr  against  one 

of  several  parties  io  a  jomt  tort  frequf|^|qpfi)j|i|l^s  the  pbun- 

tiff  from  proceedwg  againat  any.othtfi^i^^  in 

such  action       thus  in  an  action  ai,iuust'4ii^  for  a  battery,  or 

for  takiii.£^  away  the  plaintiff's  posts,  or  destroyinq;  p;rass  in  a 

field  where  several  persons  are  concerned,  the  recovery  against 

one  will  *be  a  bar  to  an  action  against  the  others  ;(a)  and         ^  77 

where  the  plaintiff  Jiad  premusiy  recovered  in  an  action  against 

bis  servant  for  quitting  his  service*  it  was  decided  thai  be  could 

not  also  support  an  acuoo  against  tbe  person  for  seducing 


(«)  t  Sflttnd.  991. 

(i)  :>  Ka-st,  <tt.  Qcc.  i  Saund.  991. 

tl.  C  T.  n.  3f.«.l.  contr. 

(li)  I  Saund.  201.  c.  5  T.  R.  B51. 
7  T.  K.  iWr.  Bac.  Abr.  J<*iiii-le- 
nants,  K.  2  Eittt,  574. 

(w)  r  T.  R.  m. 

( r)  2  Stra.  IU05.  Tidd,  900,  1. 
Aote,  3d. 


Cy)  8  k  9  Wm.  m. «.  II.  Tidd, 

9(¥),  I. 

(z)  Cro.  Jac.  74.  Pnn  Die-  Ar- 
ti  m,  K.  4.  L.  g  B.  k  P.  70,  I.  I 
Sa'ui  I.  907.  a. 

(«)  Vclv.  68.  8  B.  k  P.  71.  Bun. 
N.P.SD. 
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away  suck  servant  iU)  aad  in  these  cases  the  court  will  m  ge*' 

neral  on  a  suaiiiiary  g|iplio4bQ  aUf  Um  ^ptoooedmfs^  m  tbe  w-  ' 

cood  festioiiv  when  it  ia  manUeat  U«t  the  eMife  dMnages  hiw» 

been  ittcnvcrad  In  the  Sm^e)  But  «im  Che  etidenoe  mid 

the  dii^agfis  to  the  two  aetioiu  might  hm  SSktwt,  m  wliere 

two  persons  on  diflerent  occaaioiis  bAve  pubKihed  the  mne 

libel,  scpariilc  actions  may  be  supported  against  ctic.hXd) 

SHly.  A\  hrre  As  in  the  case  of  a  breach  of  covenanti  so  in  that  of  torts, 
the  iitteroft 

li.<«<?  been  as.  the  assignee  of  an  estate  is  not  liable  for  an  i»]ury  commuted 

9iirncd,  ko.  before  be  came  to  the  eatate  i  but  i£  be  contDiiie  a  miiwm  he 


may  be  sued  for  suish  cimtiitiuince9(e)  iteugh  prior  to  die  ho^ 
ti(iD>  there  sbuuid  in  acne  caeca  be  a  request  end  a  neglect  to 
abate  the  nuisance :(/)  and  if  « tenant  for  years  eiect  a  nui- 

sancCf  and  make  an  underlease  to       an  action  lies  aytlnet  ei- 
ther       unci  if  .'/  lake  the  i^oods  of  C\  and  /J  lake  thcni  fioiu 
C  may  have  Iiii.  acliun  ai;idnsl  ./ or  ^5,  at  his  elecUon.'/^) 
4thly.  In  case      At  cououon  law  Upon  the  dcat/i  of  the  wrongcioeft  tiic  rcmc- 
of  the  wiottg.  dyfor  wiongs  ex  dt  lkio^  and  uocuimectcd  with  cantrsct»  in 
^'^^g        general  determines ;  *and  as  the  atafente  i  Mdvf,  lil.  c.  7.  d^ 
^  not  s^re  any  remedy  ogmmP  pDrmal  re|irefletitatives»  we  All 

find  that  few  actions  in  form  €x  delki*^  and  in  which  the  plea 
would  be  not  guilty,  can  be  supported  against,  the  executor  or 
adnunisirator  of  tiic  party  who  coninniietl  ilic  injun-.(/)  M  nv 
of  the  preceding  observations  on  the  rule  actio  /icrfionulis  mun- 
tur  cum  /icrsorra^  in  its  reiation  to  the  death  of  pkiitiitfs,  are 
equally  ap]>licub{c  to  the  case  of  the  death  of  tbe  wrongdoer^it) 
For  injuries  to  tbe  fierm^  if  the  wiengdoer  die  before  judg* 
ment,  the  remedy  determines,  and  tiwre  is  no  instance  of  an 
action  h«viog  been  supported  for  such  injuries,  against  his  per- 
sonal rcpresentalivesA//  In  general  also  no  action  in  form  t.v 
delicto^  as  trc>%cis  case,  or  trespass,  can  he  supported  against  an 
executort  for  an  injuty  to  pirMOiial  Jiro/icrtif,  coinmiited  by  bis 

(A)  3  HuiT.  ir,i5.   1  BL  Rep.  3Br.  (  ;0  2  Sj^lk.  4fiO.   2  B.  K  P.  408. 

(r'  2  n  S:  P.  71.  (/')         \hr.  Actiorr?,  TV 

(r/)  i  H.  k  P.  fi'J.  (0  C«>^^  l«-  •>''i.  «Jr7.    1  Sauml.  210. 

(«?)  ("om.  Dij;.  Action  Cuw,  XmI-  n.  t. 

nnee,  B.   Uyer,  3«0.  «  6«lk.  460.  {k)  Ante,  Sfi  fo  59. 

IB.  kP.VO-j.    .\»u-.7l.  (/)  f'^i..  375.    I  Saunil.  2l6. 

(/)  i*M<,  vol.  2. n.  e.  Com.  Di|;.  Adnuoutraiion,  B.  15. 
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testator  ;(m)  though  if  ihe  testator  converted  the  property  into 

_  ^  .  ...  -f   ,  DeftnJofitt. 

tnoney,  asaumpttt  lies  against  his  executor  ;  or  il  the  property 

came  in  specie  to  the  possession  of  the  latter,  trover  would  be 
sustainable  against  him  though  not  in  the  character  of  exccu- 
tor.(;7)    And  though  we  have  seen  that  debt  may  be  supported 
by  an  executor  for  an  escape  on  final  process,  it  cannot  a^ainat 
the  executor  of  a  sheritV  or  gaoler  ;  for  though  the  action  is  not 
in  form  ex  delicto^  it  is  considered  as  founded  on  a  tort,  the  neg- 
ligence *of  the  deceased  sheriff  ;(o)  but  where  a  sheriff  has  le-  4t 
vied  money  under  an  execution,  and  dies  before  he  has  paid  it 
over,  his  executors  may  be  sued  either  in  debt  or  scire  facias 
upon  his  return  of/ieri/ed,  or  by  action  of  aaaumpait,  as  for  mo- 
ney bad  and  rcceived.(/>)  An  action  cannot  be  supported  against 
mn  executor  for  a  penalty  forfeited  by  the  testator  under  a  penal 
statute        and  though  it  has  been  holden  that  debt  lies  against 
an  executor  for  treble  the  value  of  tithes  which  his  testator 
ought  to  have  set  out,  that  decision  has  been  dotibted.(r)  At 
commonlaw  no  executor  was  answerable  for  a  devastavit  by  his 
testator  ;(«)  but  by  the  statute  30  Cor.  11.  c.  7.  (explained  and 
made  perpetual  by  4  and  5  W.  U  M.  c.  24  s.  12.)  **ihe  exc- 
♦»  cutors  or  administrators  of  any  executor  or  administrator,  whe- 
**  ther  rii^htful  or  of  his  own  wrong,  who  shall  waste  or  convert 
•*  to  his  own  use  the  estate  of  his  testator  or  intesiaie,  sl  all  be 
"  liable  and  chargeable  in  the  same  manner  as  their  testator  or 
"  imestate  would  have  been  if  they  had  been  living."    So  that 
since  these  statutes,  if  a  judgment  be  obtained  against  an  execu- 
tor who  afterwards  dies,  an  action  may  now  be  brought  against 
his  executor  or  administrator  upon  the  judgment,  suggesting  a 
devastavit  by  the  first  executor. (/)    But  it  has  been  conshlered 


(m)  Cowp.  371.    1  Saund.  2l6.  a.  {q)  Com.  Dig.  A<lininUtration»  B 

Com.  13i^.  .Ailniiiiistmlion,  B.  I.i.  15. 

(n)  C»)ui).  371.  374.  I  S»und.  '2l6.  a.  (r)  Sir  T.  Raym.  57.  74.  Vin.  Abr 

(o)  Ante,        DyiM-,         a.    L«l.  Executors,  H.  a.  pi.  21.  "2,7.  WUks* 

Raym.  973.   Com.  Dig.  Adrainistia-  4Cl. 

tion,  n.  15.    Vin.  Abr.  Executor,  H.  (»)  3  Leon.  241.     I  Vcntr.  29-2. 

%.  pi.  I.  7.  '20.  Com.  Dip:  AdiniiiislrfttioM,  B.  15. 

(/O  Cii*.  Car.  539  2  Show.  79.  (0  1  WiU.  258.  1  Sauud.  219- c  d, 
S81.    Gilb.  Exec  25    2  Sauiid.  34  *. 

Vol.  I.  [  8  ] 
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ff  that  an  executor  de  son  tort  of  tti  *«]fecillDi*  destmtQfi  canooi  bft 
jMjcruUnu,  ^|,edM  such  bf  iwttte  of'tbcte  «tiittiteiL(ii) 

IrVr injiiiiev  to  r^v/^profwrt^r  no  Mtim  in  Ibrmrar  cAnfiM»  cm 
general  be  supported  nfsuanA  the  permel  repMMiativee  tlw 
wrongdoer  tbovf^hiftiPQesy  Ice  be  taken  away  MidMld  by  tte 
testator,  ansum/?titt  ibr  money  had  and  i«€eiv«i  lies  af^t^oti  hiv 
cxecutof.;  X)  or  trover  il  they  rciu  .in  in  specie,  and  ii.v  t  xcriitor 
reius»e  to  restore  tiicnijCi/i  auq  a  court  oi  eijui'y  \v:ll  tic  urrniy 
atlord  relief  figainst  tbe  oxcsutor  of  the  wrongdoer,  diough  at 
Jaw  tbe  action  won  fur  tnm  persona  i{z)  and  therdore  wh«re  « 
a  tenant  for  tife  cut  down  timber  and  4ledi  relief  was  ^cree4 
agafaiftt  hU  execiiuirs  in  &voiir  of  tbe  retmSmkpman  \(a)  ^mA 
there  is  an  exceptioif  to  the  common  law  rute  in  the  case  of  th* 
executors  of  a  deceased  rector  orvic«r.p  Iccagainsc  whom  lbs 
successor  may  suppoi  i  an  action  on  the  case  Ibr  iMiak.  and  dikpi- 
daiions  pcrniiued  l»y  llic  deceased  {b) 

'?thh   In  the  suiute  5  G(    II  c.  30.  only  disrhar|i;€S  a  bankrupt  from 

of  bank-  ii^^/^^^.^nd  docs  not  protect  \\\n\  iVuni  ii.  biiiiy  lo  actions  for /on* # 
as  for  assauttand  baiter)s(r)  slan(lcr.(d)  trespass  for  airMf  pvtH 
fi;a^c)  or  trp?  «r,(/)  &c.  wrfvBs  tbedamages  have  beencacertahi* 

^81  ^  t^Terdict  ^belKire  tli»,^wlKrttptcy  K/).  and  when  the  piaimiff 
has  ^ll  e|ec(bM  lo  shaptf  hia^acrioii  jatdilfemiit  waya*  either  «r 
contr^m  .or«r  AiNJi  lf  h»  whipt  the  latter  fiirm  of  action,  the 
certificate  will  be  no  b«r;(,^)  as  where  the  bankrupt  unlawfully 
discounted  a  bill,  and  ciiil>c/i,l<.  J  il.c  iiioney,  tl»ough  the  plaintiff 
might  have  declared  a*::ainsi  liim  it)  us^um/isit  as  for  money  had 
and  received,  in  which  case  the  ex  riihcute  would  have  been  a 
bar.to  the  action,  yet  having  declared  in  trover^  it  was  decided 
tbat;tlie.cer#cate  was  no  bar.(A)  Tlie  same  rtdes  afiect  tbe 
liability  of  a  person  discharged  under  an  intotwmt  act. 


(«)  AiMlr.  232.  254.  «  Ventr.  360.  WHle;!,  421.   3  WooUd.  206,  7. 

(w)  f  T.  R.  7.12."  I  Saortd.  216.  n.  (0  3  Wils.  372. 

1.   2  Sautid.  852.      ki,  T.   S  T.  R.  {d)  1  II  HI  29. 

549.  1)' 1 11-  .sr. 2.    2T.  R.  2^.1. 

*  (jt)  3T.  U.  540.    Cowp.  373,  4.  (/)  0  T.  W.  f.05     Dcui;.  107. 

is)  <:owp.  .If 3,  4.  7  T.  R.  13.  t  (/)  1  a.  Bl.  £9.   Cull-n,  1st  ed- 

Sttiind.  216.  s.  '  ■  11^' 

(r)  3  AOt.  757.    2  Vc«.  5G0.   «  (j-)  CnlK  n,  1st  <  fl.  301,  2. 

Veiiir.  .sOo.    5  T.  K.  549.             ,  (A)  f»  T.  H.  6y5.    CaUes,  113* 

{it)  7  T.  R.  7.52.  Doug.  167.   7  Via.  74, 

(4)  3  Lev.  5i68.   2  T.  R.  5Sr. 
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for  iofru  coflMnitted  by  a  woman  Ite/ore  her 
must  be  mmtx  h»Ami  -4t^  wi£»  iomUyiU)  MKi£Dr  ioru  corn*  -^'j/*'*"'^""'* 
miuaA  bf  Uw  vifii  cpvahmm,  m  Got  aiaiulftrt  uiuilis«  W  of 


tee,  «r£ir  aaf  IMtturft  mier  a  pcDiil  «KACitte»  tbey  ww  ftlso 

b*:  jointlir  sued  ;(4r)  aod  the  plainliflT  cannot  in  the  same  action 
proccttl  iiiso  lor  slander,  assuultt  or  oiiicr  lori  coinuiiued  by 
tJiC  hu^>baad  •Jonc  nor  cau  the  husband  and  uile  be  sued 
jcailtiy  Sqk.  Uh;  sloiukr  oi  bolii.Cini  ikiiibr  asiiaults  or  oiiier 
wrotmi^  in  wluch  two  persons  nuiy  .C0iic«r«  iuubaod  and 
wtliB  vu^  be  Iliad  jointlft  Ibr  the  act  of  both>  aDd  the  acquittal 
of  tiM  bttbaid  will  iMt  pnpdude  the  plaintiff  from  recover- 
ing.Cn)  'OeiiiMiet  can  only  be  supported  agninat  the  bus-  4i  32 
batid.(o)  But  if  a  woman  convert  goods  before  her  nrarriagc» 
ur  t.UiUi^  it,  without  her  i.u^a.aKl,  ut>vci  may  be  suppuricd 
ag'uin&l  iicr  and  iicr  hu^liand  and  lor  ii  ccniveibion  by  hus- 
band and  wile,  the  action  may  l>e  jUk^jttiA^ti^iaialufi^^^^V^ ,  AJt  me 
€overt  can  quiy  be.st|e$l  for  her  own^-^iual  wroi^  ^^^rcspciss, 
iukI  canpot  become,  a,  tre^poa^er  merely  \if  her  pre^^ua  or 

subsequent  i^9!)^tdqrin|;covertui:e  abe^may  be  Jointly 

sued  with  ^er  bushatid  for  enticing  away  or  harbouring  ilie 
servant  of  anotfaer.(«)  In  an  action  of  trespass^  Sec.  against 
husband  and  wile,  tur  her  Ion  betore  or  during  coverture,  it 
she  die  belure  judgniuu,  the  suit  will  ahutc  ;  but  if  the  bus- 
band  die  or  become  bankrupt,  her  jiabiiity  will  coniinue.(/) 

if  the  wife  be  sued  ulooet  forjiier  tort  before  qr  after  mar* 
rii4gei  &he  must  plead  hejr  coverture  in  abatement^  and  canpot 
•tberwise  take  advantage  of  it  i{u)  but  if  the  husband  and  wile 
be  sued  jointly  for  torts  of  which  ihey  could  not  in  law  bq 
jointly  guihy,  as  for  the  slander  of  both,  if  the  objection  ap- 
pc.u-  on  the  face  of  the  decUuation  Uie  drlendaot  may  demur, 
move  ia  arrest  of  judgment,  or  su^^port  crror^u*} 


(i)  Bac.  Abr.  liar,  k  Feme,  f..  («)   1  Lean.  JI2.    Bac,  Abr.  tit. 

(k)  Id.  ibid.     I  H«wk.  P.  C.  3,  4.  Deliuuc. 

).  Abr.  Bar.  H  Verne,  I.  ( /»)  8  Srand.  47.  h.  i.  1  f  ^eon.  313. 

(/)   i>WiU.  2-2r.     Dv.  r,  10  n  pL  Yelv.  |fi5.    Sclwyn,  N- P.««. 

112    C'>ra.  Di^.  Ti  u       F  ni.-,  V,  Of)  '2  ShiiiuJ.  47.  i. 

(m)   Id.  ibid.     Hac.  Abr.  Bar.  ^  {>■)  -2  Wils.  ^17.     Co.  Lit,  180.  b. 

Ftome,  L.   Sci«An,  N.  P.          Au-  n,  4.  35'.  b.    Ante,  ^. 

tOf  78. 4.  .  («)  «  Lev.  63. 

(n)  I  Vcntr.  93.    occ.  Yelv.  106.  (/)  R.  T.  HHrdw.399.  Cu]feo,393. 

1  Hiownl.  ei>9.    Com.  Dif.  Bar.  k  («)  Ante,  l5.  n.  1. 

f  civc,  y.  ceii/r.  (w)  2  WiU  tW,  Dyer,  19. 
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CHAPTER  II. 

Of  THE  FOUM  or  ACTION,  . 


It  is  a  penetal  principle  that  if  the  Iftw  tan^  ^hghfy  it  will 
also  confer  a  rt  mrdy  by  acfiott.  When  once  the  existence  of 
the  rip; lit  is  estahlishecl,  the  courts  will  adapt  a  suitable  remedy, 
except  under  particular  circumstances  where  there  are  no  legal 
grounds  to  proceed  upon  hi  a  court  of  lanr.(x)  At  a  very  ear- 
If  period  specUk  fisrnis  of  acdons  were  provided  for  stich  in- 
juries, as  had  then  most  usually  occurred ;  and  Bracton^  ob» 
serving  on  the  orighiat  wrhs  on  which  our  actions  are  founded^ 
declares  them  to  he  fixed  and  immutable^  unless  by  authority 
of  parliamcnt.(i/)  The  ancient  forms  of  actions  arc  collected 
in  Ntgisfrum  flrn-ium,  and  were  termetl  brevia  /ormnta,  and 
upon  which  Fii2hcrbert*3  A'afm-n  lirrvium  is  a  ronuncnt  (r) 
Ai  common  law  also,  though  no  form  could  be  foiuKl  in  the 
Register,  adapted  to  the  nature  of  the  plaintifT's  casoi  yet  ho 
-was  at  liberty  to  bring  a  special  action  on  his  own  Gaae«  and 
writs  were  ftatned  accordingly  which  were  termed  magigtrvm 
*  84  as  '  the  officers  of  the  court  were  found  reluctant 

in  new  cases  fo  frame  the  proper  remedy,  the  legislature 
thought -fir  to  enforce  the  common  law,  and  it  was  enacted  by 
statute  Westminster  2.(f)   <^  that  it  it  shall  fortune  in  the 


(x)  Per  Ld.  Kcnrnn,  Ch.  J.    1       (n)  8  Co.  47  h  4S  a.    8BL  Hep. 
East,  826.    3B1.  CQia.m    1  ^k.    1113.  3  WofKld.  108. 
20.   6  Mod.  5*  (c)  U  EUw.  I.  &.  I.  c  24.   See  ob- 

•  C^)  S  Bl.  Com.  lir.  tervRtion*  on  th»  tbitatt^  .3  Bi.  Com. 

(s)  aBLCon^lSa^  4.  123    183,         3  Wood*  16S.  sad 

We^b'tMW.  I  Co.  4«.  b,  to 
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y  chancery,  that  in  one  caw  a  wrk  ia  iomadt  attd  in  like  case  /«  (;4mrtd. 
^  liOlMS  note  like  la«t  «od  rt{|iuriiig  like  retne^)  is  fouud 

BBD9»      oterks  of  tli*  duMKcrj  iImU  agirte  id  umIuiis  iIm 
^  writ ;  or  adiaiiro  tfeie  pNotUTtWHil  tbo  Mi  puH^mmt^  ond 

tint  the  coots  be  wriUMi  in  whkli  ikof  cooM  agvcci  ond 
«  iliat  they  shuU  refer  such  ca8es»(</)  until  tlMftOKt  ^potHooMOt ; 
«  aiid  bv  toiist  iii  nf  men  learned  ii*  llie  law,  u  writ  shall  be 
**  made,  lesi  n  miKht  happen  after,  that  the  court  shoultl  iong 
"  lime  fail  to  minister  justice  unto  cc^tnplaiuunts."  To  tliis 
OCaUifeo  the  ^Eoot  wicouragemeot  ood  froqueocj  of  actions  ou 
ilM  C090  to  ottribmed  «  it  hoo  bowovor  booft  oboorved  ttat  it  by 
DO  mc8D9  ibUonrs,  thott  becoiMO  in  coooo  uBpoovidod  for  by  tho 
Uwptftr^  the  stotote  o£  WeotaioMor  a.  directs  ao  octioQ  oo 
tbo  cose  to  be  froawdt  t^st  siicb  octioo  did  not  subsist  ot  com* 
•    mon  bw.(f) 

Notwiihbtanding  these  pimisions,  il  was  once  thou;!;ht  that 
the  circmnsiUajce  of  an  action  beinj^  of  the  first  impi-esbion,  and 
unprecedented,  conslituted  a  conclusive  objeciion  against  it ; 
but  ibis  OQtioii  no  loo^r  *itt'e\^ils>  Ibr  as  wo  have  seen,  when-  ^  35 
ever  the  commoo  bw  recognises  or  creoios  a  legid  right»  it 
will  also  confer  a  remedy  i  and  JUofd  Ch.  J.  Frat4f  in  answer 
\a  the  objectioo  of  novelty,  said,  that  he  wished  never  to  bear 
it  urged  again,  &r  toru  are  infinitely  various,  not  fisnlted  or 
confined,  for  there  is  nothing  in  nature  that  may  not  be  an  in- 
stninu  ni  luis Mcf,  and  the  spcclUl  action  on  the  case  was  in- 
troduced, bccau:»c  the  law  will  not  suffer  an  injury  without  af- 
fording a  reotedy,  and  there  must  be  new  facts  in  every  spe- 
cial action  on  the  case  lie)  and  in  the  oaae  of  J^oMicy  v.  Free- 
MMi^/y  Mr.  J.  ^Itkktirtt  observed,  that  where  coses  are  new 
in  their  ykWiic(^«  it  is  necessary  to  have  rocovno  to  legislativo 
intei|Kisition  in  order  to  remedy  the  grievance  i  but  where  the 
case  18  only  new  in  the  ffutanee^  and  the  only  c(ueatSan  is  upon 
the  application  of  principle  rccof;nised  by  law,  to  such  new 
case,  it  wiU  be  just  as  competent  to  courts  of  justice  to  apply 


{(f)  There  appfMirs  a  mistake  In  tlic      0  )  ^V1Uei,SSI.  f  Essi, »».  BnQ. 

«t!ittitc  book  in  ihe  inuulatiioii  whioh  N.  P.  79. 
is  here  corrected.  (/)  i  T.  R.  6J, 

(«)  Pur  OUckstouc,  J.  2  B).  Rep. 
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In  GmtBtaL  priiici|ito  to  aof  cate  whlcii  SMf  wim  two  ceniurieft«lMaB«ft 
atit  WMiwoofBturiM  afo  H>w  cffi  tfa«  aovelty  tit  acika 
firttquflAilf  ha  Iniijr  vi^od  aa  a  mm%^rmtmi^e  aipb- 
mailt  i^MBBt  k,  OMre  purtkularljr  adiare  tlia  f^iK*-  wUch  ia 
tlia  (bundation  of  the  action  is  admitted,  bdt  tfar  iMOdo  of  ra* 
lici  is  the  uiiiy  juaiter  in  conirovei 

When  tiie  prescribed  form  ot  action  is  to  be  found  in  the 
#  86  Register,  the  procoadiaga  alKMild  not  *  materially  sajty  from 
it»(i)  unlasa  in  thaae  caaaa  wbera  anoclier  ibam  of  action  kaa 
king  been  aaoctlMied  by  uaago  HJe)  fiir  tlM  eaofta  havo  coO" 
8idere<nt  of  tha  graataat  Impoitaiico  to  obaem  dto  boondanaa 
of  tho  dii^rem  aetkni,  notetilf  nreapact  of  tiiair  beinj^  moot 
loi^irally  fmmed,  and  bcsi  uUtptcd  to  the  nature  of  each  paj** 
ticular  case,  but  also  iii  (ji  tier  that  causes  may  not  be  brought 
into  court  coniuscdly,  and  iai methodically,  and  that  the  record  * 
may  at  once  clearly  ascertain  the  flatter  ia  di8|mte  %  a  regula- 
tion, wbicht  aiace  tl^ediffeioMlei^ialativaproviaionareapecciiic 
coBta,  (tfaa  light  to  which  varies  m  difloreat  forms  «f  aetioii$i) 
baa  become  of  atiH  f^ivaatar  importaiice.(f} 

Acdons  are  from  their  aul^t  mitter  distiiigvlabed  into  msf, 
/uraona/y  and  mixrd.i^w)  Real  actions  arc  for  the  recovery  of 
real  pmperiy  only,  and  in  which  the  plainiiflf,  then  called  the 
deoiandanit  claims  title  to  hoidai  tenements  or  hcreditamiaits 


(A)       Ut  at.  h.  11.9.  iwrAA- 
Irnrti,  J.  '2  T.  K.  o73. 

(;)  II.1C  Mtr.  ASjU-  'n.  ttf.  TT 

\k)  Id.  ibid.      4  Co.  y4  b.  3 
Wood.  V in.  Lcct  169. 

XO  ThttA  ill  6  T.  It  ISO,  I  JO.  Lord  * 
KciiyOQ,  C  J.  said,   *'  it  U  of  tm- 
•*  poii!tTit*i  t!mt  the  boundnries  h''- 
*'  iwccQ  ihc  dilTerent  aPlion««,  ihould 
•*  W  ju'cscrvcil  ati<l  pm  licilntrly  in 

*»  esiM  «f  this  kind ;  fi*r  if  in  sn  se> 
*     ^tion  of  tre9p«M  the  ptaintUT  ra- 

*'  cover  lc»9  than  40#.  he  is  entitled 
**  to  no  rmre  costs  than  dam^i^s, 
**  wilt  tci**»  a  vn-dict  with  nomiual  da- 
^'niAges  only,  ia  an  mcion  on  the 
«*  ease  carries  full  oofts'.**  And  hi  1 
H.  HI.  24.1  Mr.  J.Wil  nn  .  .KU  "h 
**  ti  bigiily  iie«Bmry  thai  the  forma 


of  MitoM  ^^vam  be  leapt  dMaM.**- 

And  in  1  B.  k  P.  476.  EyfC,  a  . 

J.  o)>sorvcil,  tli.il   '*  fiii'!.>fiMerf1v 

**  (His^ht  to  endeavour  to  preserve  the 

**  diatiuctiou  uf  actions  ;  aud  il'  it  a^ 

pear  upon  the  pleadings  that 
"  tion«  of  a  (!iff.  n-iit  nntiire  have  TtMft 
**  n»i\ril,  th:«t  is  a  it-nt  prv)!ni*! 

lor  ari  eatiiig  the  judgment."  And 
iu  1  Stra.  6.>5.  the  C.  J.  obicn-ed, 
**  w«  moat  keep  up  the  btrandiirlei  of 
''tetiont,  odKonriae  we  shall  iiiut>- 
**  ducc  the  utrac  t  mnfuaion.**  See 
also  11  Mod.  ISO  J  n  irr.  1114.  5 
Saund.  47.  b.    2  Imhi.        Fitig.  85 

(m}  Sco  the  iliviakm  of  aeiions,  3 
B1.  Com.  tt7.  Bsc  Akr.  Aodou  iii 
Geaerai,  A. 
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vf«e««iiii9le»  te^itffcrfcr  ismofWbi  *s«Kli«irf^  Ji  OeiMvl. 

riglMy  taaeiltMii  dowenCn)  kc.  Ptrtmsi  actet  ne  far 
tfie  fooovBty  of  •  dflibty  or  dftioftgcs  far  the  iNMch o€  •contract} 

or  specific  personal  ehattelf  or  a  tttisfatllai)  in  damages  for 
sonic  injury  to  the  person,  personal,  or  real  property.  In 
piixed  actions,  wliich  partake  of  the  nature  of  the  oIIht  tu  o, 
the  pluintitr  proceeds  for  the  recovery  of  some  real  property, 
and  also  for  damages  for  an  injury  thereto,  as  in  the  instance 
«f  an  action  of  ejectment  or  of  wvste.  I  shall  condiie  my  c4i* 
semtions  to  svch p9f9«ml  and  muewdws&om  as  moot lifgoeM- 
Yf  occur  in  practice. 

Personal  acfloBS  are  In  form  emtraetu  or  eae  deSetOy  or, 
in  oliici  words,  urc  toi  bicuch  of  comr^tLor  iur  wroni^s  uncon- 
nected with  contract.  Those  upon  contracts  arc  puucipally  a«- 
gum/ttit,  debt,  covenant,  and  detinue  ;io)  and  those  for  tmmgt  '  * 

are  ease,  trover>  detinue,  replevin,  and  trespass  vi  et  armU, 
We  will  take  s  concise  view  of  the  nature  and  particular  ap- 
piUcability  of  each  of  these  respec^e  remedies^  and  of  the  ae> 
don  ef  ejectment.  ' 


•/  ASSUMPSIT. 

This  action  is  so  called  from  the  word  tutumfimty  which) 
When  the  pleadings  were  in  LaHn^  wis  always  inserted  in  tiie 
declaration,  as  descriptive  of  the  defendam's  underta]ung.(/k) 
It  may  be  d^ed  to  be  an  action  for  the  recovery  of  damagn 
far  the  non-performance  of  a  /tero/  or  simftle  contract,  or  in 
other  wordsy  a  contract  not  under  seal  nor  of  record,(y)  cir- 


«  88 


(n)  At  to  tbe  various  real  aciimis, 
•0B  Co.  lit  839.  ».  I.  SBLConi. 
Cb.  UX  Ibp.  Abr.  Actkmt  ia  G«n«- 
ntl,  A. 

The  aetiOliB  of  rH'oniint  an«1  an- 
Rttil),  litQUgh  KOiiicUmcs  ndopted,  (ia 
aot  often  oceur  in  prwctice,  and 
tlienifiif»l  have  not  obaerved  upon 

dk€1D« 

ought  itlw»jrt  t<»  lie  iascrleil  im  tk^  de- 


claration, though  the  promise  be 
fimnded  on  a  U'gal  UabiUt)',  «nd 
tbotigh  In  cviUenoe  H  would  be  tm« 
l^ed    R»c.  Abr.  Amunput*  F. 

(9)  Contnu  ts  are  of  record^  hj 
speciaUjf,  or  by  parvl ;  the  term 
parol,  or  simpU  oontract  sigiiifiuc 
«v«iy  eontraot  act  uniltr  teml  nor  of 
record,  wbcUier  varbaL  or  vritten,  7 
T  R.  351. 
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/  liiuiMjiif  ciiiiittaSctt%  whkb  distin^isb  this  remedy  from  olbti»$  fioT 
tbtt  action  of  dekt  it,  io  legal  conudei«iioo»  fi>r  reomry  of 
ft  Ml  nmkit^  and  »»  ffnaierp,  apd  moat  frwpieiitlf  upon  « 
4eed;(r)  and  tbe  action  of  €9vmant^  though  for  the  renoverf 

of  damagcuy  can  only  be  MipfXNted  upon  a  contract  tmder  moI.. 

^Af,uni/isic  however  is  noi  tjUaiaiuablc,  unless  there  have  been 
an  express  contrari,  or  unless  the  law  wiii  nu/ili/  a  contract. 
Though  fouiulcd  upon  contmc:^  ihis  action,  as  disiinguibhuble 
from  the  brtvia  format  Of  and  6iiUng  within  the  provision  nf 
the  statute  of  WeMntn«ter«  may  be  termed  au  uction  on  the 
case  iCf )  it  is  now  however  uniformly  called  an  action  of 
$umfi9it^  and  when  the  term  « c«tte*  is  adopted  in  a  staiute,  or 
otherwise^  an  actkn  as  for  a  /on,  and  in  form  ex  deUeto  in 
usually  intended,  and  not  an  action  in  form  ex  mntractuJljt) 
*  89  *A  ukiiiulc  iiKjuiry  into  the  history  of  this  aciion  would  at  this 

lime  be  iiuiUer  oi  curiosity,  riiiiier  than  ot  practical  utility  j 
ihc  origin  and  progress  ot  it  may  be  collected  from  the  reports 
and  woi  ks  referred  to  in  the  note  and  from  which  it  ap* 
pears,  that  till  Slade*^  ca8e,(w)*a  notion  prevailed,  Uuit  on  a 
simple  contract  for  a  sum  certain,  or  for  any  money  demandf 
the  action  must  be  in  debt ;  but  it  was  holden  in  that  case  that 
the  plaintiflT  had  his  election  either  to  bring  a«wm/k«f/  or  debt  s 
however,  from  the  manner  In  which  the  statute  3  Jac,  I.  c« 
6.  is  penned,  ii  is  probublc  the  action  of  oMsumftuit  was  not  then 
much  in  unc  :  bui  aiii-i  uarcls  it  became  vei^  general, (x)  iaid  it 
is  certainly  now  more  frequently  adopted  for  the  recovery  of 
money  due  on  a  simple  contract,  than  the  action  of  debt,  i  rom 
these  cases  it  also  appear8,(y)  that  though  before  8iade*9  case* 
an  action  on  the  case  might  be  supported,  as  well  for  the  non* 
fewmtc  of  a  contract,  as  for  fniifrtu^nef  or  ma/fa^ance  in  the 
performance  of  it,  yet  from  the  form  of  the  writ  in  Fiizhtr* 


(r)  t  H.  BL  fi54»  5.  $51.  Ban.  K. 

P.  167. 

(»)  Bhc.  A1>p.  AsMtmpiiiL  GUb.C. 
P.  6.   2  Ul.  \\v]f.  Sia 
(/)  7T,R.S6. 

(m)  RiulJer  r.  Price,   1  Hen.  Bl. 

to  .-5.^5.     Doug;.  6,    7.  Sla.lt's 
p-r.c,  4  C<  He,  91  to  3  W  «>oci. 

t0S»  9.  Q.  M.     HCKVCM,  vul-  3  6i  4.  1 


Viti.  All  '270     Iti-o.  Ahi*.  .\cUon  stir 
IcCasf,  pi.  7.  r.9.  :.V     Fit/LT.  N.  U. 
U4.  A.  n.  H.  145.  G.    1  Nv«  il«p. 
Bl.  H'  p.  8jU, 

(w)  4C:o.91  to9S.UFJis. 

(.r)  Per  Bullt-r,  .1.  Dnuj;  6. 

(if)  Hi-o.  Ahr.  lit.  Aclioti  snr  Ic 
<'a»e,  p?  7  72.  TifT-r  N.  H.  «>♦. 
A«  145.  i>.   Uni;.  .\br.  AtHiuinpatv  C 
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devfyiz)  \t  may  be  eoHvcled  Him  the  remed^r  wm  not  fliiotkr  to  /.  Jh9ump»:r 

our  prcsciu  at  lion  of  c«*w»i/^«Y,  but  resembled  the  present  form 
of  a  dcclaratioa  in  case  for  a  tort.{a) 

The  breach  of  all  fiarol  or  timfile  contracts,  whether  vcrkil 
err  written,  or  expren  op  implied,  or  for  •the  payment  of  mo-  ^  90 
ney,  or  for  the  performance  or  omis^on  of  any  other  act,  is 
remediable  by  action  of  awumfiiii,  Thx»  it  lies  to  recover 
money  lent,  paid,  and  hud  and  fecei?ed  to  the  use  of  the  plain- 
liflT;  and  in  some  cuscs,  thouj^h  the  money  have  been  received 
toi  'aoualy  or  by  duress  of  ihc  j)crs<)n  or  r>/>ods,  it  may  be  re- 
covered in  this  form  of  action,  the  law  implying  u  contract  in 
Ittvour  of  the  party  entitled  ;(^)  as  a^^ainst  a  person  who  I  ^ 
usurped  an  office,  and  receired  the  known  and  accustomed 
fees  of  office,  though  mere  gratuitous  donations  canpot  be 
recovered  in  aMumfiait  ;(r)  and  where  the  goods  of  a  trader 
after  bis  act  of  bankruptcy  are  inken  in  execution,  or  otherwise 
disposed  of  Nvitliout  tlie  concr.rrcnce  of  the  nssi^^ncrs,  they  in;  y 
waive  the  tort^  and  declare  in  a^sumfisi:  for  money  had  aiul  re- 
ceived, if  the  i^oods  have  been  sold ;((/)  so  it  lies  to  recover 
money  paid  by  a  bankrupt  by  way  of  fraudulent  preference  ;  but 
in  these  cases  it  is  sometimes  most  advisable  to  declare  in  case 
or  trover,  in  order  to  avoid  a  set-off  or  mutual  crcdit.(r)  In 
some  cases  also  where  money  has  been  extorted  by  duress  of 
goods,  it  may  be  i*eeovered  buck  in  assuui/ir/fX  J)  fiui  ciic 
proprietor  of  ciiV^e  wi-ar.L^fuily  distrained  <Iijina/;'r  Jta^ntif,  v,  ho 
has  piiid  money  for  the  put  pose  of  having  them  •redelivered  to  ^  Vi 
lum,  cannot  recover  back  that  money  in  this  action,  because 
such  mode  of  proceeding  would  impose  great  difficulties  on 
the  defendant,  by  not  apprising  him  of  what  he  was  to  defend  ; 
and  the  law  has  provided  specific  remedies  for  trying  the  le- 
gality of  a  distress,  viz.  replevin,  uc^pass,  or  trover.(^'-)  Su 


^i)  Nat  B rev.  OA.  X.    a  WctUJ.       (rl)  Id.  i  ,;  1.     i  .  ft.  i  i:.    i  Vv  ii^ 

119.  SBtR«p.  850.  304.  2  Bl.  Reti.  6fir. 

(a)  1  H.  BL  550,  1.  (e)  4  T.  It  iill, 

(i)2LiI.  l{«ym  ICil       Bl  Kcp.       (/)  C  St.  ,.  915.   4T.  B.  «S.— 

K27.    3  ^V'ils.  30i.       2T.  K.  lU—    Bull.  \.  P.  !.<-. 

Cowp.4iy.   liulJ.  N.  P.  131.   CT.      (^)  Coup.  41-i.   6T.K.  i:ifJ». 

ILm,  SSU«.916.  4T.R.485. 
(0  «T.lt681.    SMod.^.  1 

T.  R.  4/)j.       Biiym.  1816. 
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/  JUmmimi,  this  ictkii  Kofttoreooverimamt*  tiMlniiioeydweB  naeeiNMi^ 

Btftted,  or  ior  senrices  and  works  of  different  descriptions,  or 
for  the  sale,  use,  or  hue  of  ^ods  or  of  lanti,  '  r  other  per- 
sonal or  real  property,  and  upon  bills  of  cxchaiige,  whether 
foreign  or  inland,  checks  on  t>«nkei«9  promissory  notes,  i)o* 
licies  of  insurance  on  sUpstC^)  or  on  lifes,  or  against  firoi 
when  not  under  seal.  It  lies  siso  apeciallf  upon  vfagerai(0 
feigned  isstte8,(Ar)  and  awards,  where  the  subtnisoloii  was  not 
by  deed  :(/)  also,  to  recover  money  due  on  by-Iuws,(7w)  fo- 
rp!j^  ju{lLMH('iitii,(n)  or  for  Icj^acies  cluugcd  uii  land,(o)  Ihoiii^h 
iltbt  is  more  ujiual  in  the  last  three  instances ;  or  for  a  specific 
legaey  after  the  executor  has  assented,  l)iit  not  otberwise,(/k) 
nor  for  a  pecuniary  legacy  payable  out  of  the  general  assets  of 
the  testator.(7)  It  may  also  be  supported  for  money  due  Ibr 
tithes,  where  there  has  been  an  agreement  ibr  a  compod* 
lion  ;(r)  but  unless  there  have  been  such  a  composition  the 
^  only  remedy  is  in  a  court  of  e(juiiy  or  'in  the  Lcclcsiaslical 

counts,  or  in  debt  upon  t!)c  statute  2  and  3  Rdtv.  VI.  c.  13.  to 
recover  the  treble  value  of  the  tithe  omitted  to  be  set  out,  and 
which  act  extends  only  to  prsedial  tithe. (r)  Maum/iait  also  lies 
Ibr  the  amount  of  tolls  and  port  dtttie8,(«}  contributions  to  par^ 
waHs,(/)  or  canal  caUB,(af)  or  on  promises  to  pay  money  in  con^ 
jideration  of  forbearance  to  sue  the  defendant  or  a  third  per- 
son,(w)  or  in  consideration  of  sei'vices  or  workh  done,  or  c^ood* 
sold  to  the  dcfcniiarii,  or  a  tliird  j/crson  at  the  dctrndani'ii  re- 
quest      and  upon  coniructs  to  guai'antyjCy)  indemnify,(x) 


(A)  Pust,  Tol.  2.  71  to ;.». 
(t)  Pott»  Tol.  S.  75  to  77. 
(k)  Po»t,  vol,  «.  77  to  79. 

(I)  po.f,  v„i.  'i.  rgtoss. 

On)  1  n.  St  1*.  9R. 

(n)  Doug.  1.    4T.  R.  49J.  3 

(«)  ^SaIlL4l5.  6  Mod.  A  Ld. 
H»ym,  937. 

(p)  ,i  Kast,  12a   4  Etp.  Bcp.  in, 

(y)  III.  ibirl.  5  T.  R.  f.Oi.  Pcjikc, 
7X   7T,  \\.m.    1  H.  I«.  I0». 
fr)  Poat,  rol.  3.  18.  B»c.  Abr.  ^t. 


Tithe,  Y.  U  d.  Jl.U.  N.  P.  188  to 
191. 

(r)  Port,  VOLS.  185.  BuQ.  N.P. 

(.7)  Post,  vol.  2.  Ift  to  Ifi. 
(0  \\  (.  \U  €.  rs    5  T.  ^.  150. 
8  T.  R.  21  i.    I  H.bik'.  o'»^. 
(w)  7  T.  R.  36. 

Ptet,  vol.  1183  to  8^ 

(j  )  PosI,  tol.  2  8:1  10  MS. 

(//)  I  SauKfl.  '211.  a.    .S  K;,.^t^  I  A. 

(r)  Post,  v<il.  '2.  RH.     .S  W  ils.  'io-J 
3  Kast,  K.y.     'i  1.  IL  m      i.'  11. 4a 
1*.  98.  ^68. 
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«mploy,(a)  or  to  senre  and  perfimii  wofks,(6)  and  agaiml  at*  /»  MimpuL 
toruics  and  solicilor3,rf )  whArftn^cr9,(i/)  surgcoiiJijCc)  iim- 
kcepcrs,(/)  carrici-s  and  other  ljailcc»,(^)  for  neglect  or 
other  breach  of  duty,  yimumfitif  is  also  the  proper  remeily  for 
»  ttfeach  of  a  ppwuiin  to  vmnf  and  a^^aiiMt  a  vendor  ibr 
noi  dAUftfiog  goodi  b«iiighCi(0  or  aguosl  the  vandee  for  not 
ancfrtifig  good*  •aldi(ik)  or  for  not  detivcriDg  a  hill  of  cx« 
clMnge  in  pa>>meBt  for  Um  aaoi*  ;(/>  upon  an  exprcat  war- 
ranty of  the  i^ooducsa  'or  quality  of  any  personal  chattel,  •  93 
either  on  the  5>ulc  or  exchange  thcrcoiv  )  (;r  lipoii  an  express 
or  implied  warranlyi  as  to  the  property  liicrcm  und  by  and 
against  vendors  and  purchusen  for  oat  complAting  a  contract  oi 
Mde.(o)  60  wWrc  tlwre  iiaabccii  aotspicaaagrMmeiit  not  under 
i«al  tmiraM  landUrd  and  tananty  or  wbara  th«  law  lni|ilieft  a 
contract  on  the  part  of  the  latier  10  manage  the  fiurm  io  a  bna* 
tMndllke  manner,  this  action  nu^  be  sustained  for  the  breach 
oi  such  contract ;(/;)  though,  where  the  tciumt  has  been  guiuy 
oi  vohintary  waste,  it  is  usual  to  declare  in  case,  unless  there 
be  also  a  money  demand,  which  migla  be  iaduded  in  a  declara« 
tioii  in  amimfimij(jf)  And  by  the  express  provision  of  11 
Oe9,  II.  c.  19.  a.  15.  the  executor  of  a  tenant  for  life  may^  in 
thia  aclion»  leeover  a  pcopordon  of  rent  up  to  the  day  of  hU 
teatmer's  death. 

The  acnon  of  a.v^uwi/i*//,  is  in  (general  the  only  rcincily  a:^nst  \Yhen  the  pe- 
an  cxccuioi-  or  administrator,  for  the  breach  of  a  contruct  not  «iat* 
under  S(Mi,(r}  and  tor  the  recovery  of  money  payable  by  iu- 
atalmentBf  where  the  whole  debt  is  not  due  ^4r)  for  (unless 


(a)  PnM,  v(»!  2.  9-'.     2  Kast,  145.  (ni)  Post,  voL  '2.  100  to  103. 

4  K^ii.  Ut  i».  rr.    Cowp.  43r.  l*.>st,  vol,  2.  I'Hi  II  1.    <2  Hj 

(^)  Post,  %ol.^.  03  10  97.    5T.  R.  C.  451.   J  W.  iCO.   Cr«.  Juc.  474.  1 

143.  Roll.  Abr.  90. 

(<?)  Post,  >-ol.  C.  9G.  (o)  Po»t,  tol.  2,  125  to  m. 

(#/)  7  T.  K-  171.    Post,  \ol.  2.  in.  (p)  Post,  vol.  2.  1 J3.  n.  n.  to  l4i).  .-i 

(e}  t  S«ui)(l.  312.  n.  2.    2  Wilt.  T  K.'37J.   1         154.   1  II.  Di 

359.  M. 

(/  )  6  Co.  32.   5  T.  n.  873.  (y)  M.  SUct<  3  Eatt,  70. 

ig)  Port,  tol.  1 103  to  (r)  1  Xew  K«p.  m  9  Ca  80.  b. 

(A)  Pi>,l,  vol.  2.  80  to  93.  («)  I  n.  Rl.  Sir.   Cro.  Juc.  5ui.  2 

f/)  Po),t,  \n\  2.  'JC  S:iui.<!.  3<>5.  n.  C.  337.  3J0.  374.  Fitrf; 

(Jl )  l»f)st,  \<i!.  2.  yr  10  99.  Svj-.   Cum.  Di:,-  Aciiun.  T.   3  C-o- 

.  (/)  Post,  vol.  c.  S;.    ir.ast.  t  i7  » 
3     Ic  P.  5SS. 
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J.  jhmmptit,  iu  ihft  coiiri  o£  exclMqii0r>  in  mbith  wagKtpikar  aa  aot  «Uo«r« 
ed)  (/)  deSt  is  mu.  in  guMenl-iiiMiiiithle  coBBfiutMv  mr 

^94  ^  iiait  ■cdoo  be  *aappcirtedf  unkst tbc  vhole  debtbe  dvo  i(m) 
aJao  where  the  usiiple  centract  we  fertile  pefmentof  the  ddbt 

of  a  third  person,  or  coUater;il,  as  debt  is  not  sueUttmhlei, 
.^uiJilidt  is  ihc  only  lonn  of  iiclion         as  ui  the  suii  t>f  the 
payee  or  iodariicc  ul  a  biU  of  exciiani^c  against  the  acceptor,  or 
of  tin;  iiukirscc  uf  a  promissoiy  ooU»  .agaii»t  the  ouiker 
aAd  on  nn  aw^ird  to  perlorm  any  act«  excefit  to  pejr  iBciie^t  ei« 
^tm^uU  ia  the  oolf  reniedff  unleis  the  subauMioo  were  bf 
bond^y)  and  formerly  it  wae  thought  that  in  an  action  of  deht 
6q  simple  contRifit,  the  pvecaae  sum  stated  to  be  due  in  the 
rlnration,  mutt  be  recovered,  or  that  the  phdniiflr  wouhl  be  lun* 
hui:c(l  ;[r}  uiid  Lht;rc'.';re  at  lhal  liuic  it  was  usual,  M'hen  the 
amount  of  the  debt  wa^  uncertain,  to  declare  in  (imumfmit  but 
as  thi&  luilioii  no  longer  prevails,  and  the  piaiutiif  will  recover, 
ii'ite  pi-ove  any  sum  to  be  due  to  hijOt  though  less  than  that 
Stated  Id  the  declarauon*  it  is  no  hnger  nitefial  in  thie  re« 
apecty  whether  the  pkuotiff  dedeie 

uoi  iic  When  e  party  has  e  Metauity     a  higher  naUuTf  he  aunt 

ibiind  his  action  thereottf  and  as  the  kw  has  preacribed  dilbr^ 
cnt  forms  of  action  on  different  securities,  aatumfiut  cannot  to 
gcia  ral  be  supported  when  there  has  been  an  express  contract 
under  seal  or  of  record,  but  the  party  must  proceed  in  debt  or 
covenant  wlierc  the  contract  is  under  seal,  or  in  debt  or  »dte 
fudoB  if  it  i)e  of  record,  even  though  the  debCor«  after  such  con- 

m  95  tract  were  nuidei  *expiressly  promised  to  perform  it.(6)  But  if 
the  deed  be  only  executed  by  the  plaintiff  and  not  by  the  de« 
fendant,  the  action  roust  be  OBwmptit  ;(r)  and  if  there  be  an 
agreement  by  deed  to  let  a  house  by  words  not  amounting  to 
an  actual  deniisci  the  party  may  nuiintaiu  a^mm^uit  for  use  and 


(r)  .»  Bl.  Com.  .'547.    9  Co,  i8.  «.  (z)  3  Rl.  Com. 

(r)  I  H.BI.  55i  (a)  1  H.  BL  !»9.  550.  Doug. 

(«•)  lUrdwr.  486.  Com-  T)is.  Debt,  793. 

».   s{  La.  Ilaym,  1040.   3  SnUDii.  6i.  (A)  l  Roll.  Al.r  11517.    Cro.  Xic 

b.  .^OS.  5yS.    Coup.  VZ\).    1  Stra.  1027. 

(x)    U.  S<  P  78.  and  Chilty  on  Bull.  X.  P.  l-iS.    2  T.  H.  105.  liul- 

BUIs,S«le<l.  30J,4.  ton,  34.    1  Vin.  Abr.  ^8.  pi.  S&  1 

(^)  2  Saunil.  62.  b.  o.  S.  New  Rep.  108.   1 T.  R.  104,  5. 

ic)  9  Eip.  Rep.  43. 
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ocianwlion;(d)  «RlwlMfe«B  Aft  acparMwii  of  mlradMndnd  i- 

wife,  he  covenanted  by  deed  with  a  trustee,  to  pay  m  atlow- 
uncc  lor  l  i  i  ^oparaie  nitiiiiieiiahct;,  bai  inade  delauii,  and  tlie 
trustee  provided  liie  wiie  with  uecessttties*  it  was  decided  that 
he  mtglit  «ii|i|mit  atmuHfmt  on  the  common  taw  obiigaiicm  \{e) 
and  if  tiM  oontraci  -voAee  Mtl  be  invafidy  and  there  be  any  en- 
dene©  upon  wfakh  an  implied  contract  can  be  raised,  ommmM^ 
may  in  some  cases  be  supported ;(/)  as  where  an  annuitfdeed 
baa  been  set  aside,  fcr  some  defect  in  the  memenal,  8te.(^0 
and  where  a  feme  covert^  without  authority  from  her  husband, 
contracted  with  a  servant  by  deed,  the  service  having  been  per- 
formed, it  was  decided,  that  the  servant  might  maintain  a»ffu/w/- 
mt  against  the  husband  \{h)  and  where  in  respect  of  a  new  con- 
ndcrtaimtf  there  has  been  a  new  eoiilract»  to  imja  debti  or  per* 
form  a  contract  under  seal»  atm^mii  may  be  suppoiled ;  as  en 
a  promise  to  an  asdignee  of  a  bond)  to  pay  him  in  consideraikm 
nf  fosbearsnce;  (i)  or  on  a  promise  by  an  Mr,  liaring  assets  by 
deseent,  to  pay  the  debt  of  "his  ancestor  for  the  same  consider-  *  9G 
ation  ;(^)  or  by  the  debtor  himself,  in  respect  of  any  new  con- 
sideration ;(/)  and  th.ou:;;lj  it  has  been  decided  tliat  asftitmpaic 
cannot  be  supported  against  a  party,  on  his  undertaking  the 
debt  and  rosts  recovered  against  himself,  in  consideration  that 
tlie  plamtifT  would  st^  execution  \{m)  itisciear  tliat  such  action 
might  be  suppoited  on  a  similar  undertaking  to  pay  made  by  a 
third  person  \{n)  sobetwecii  |j.atners»  wtio  have  by  deed  cove- 
nanted to  acconirt  with  each  oHier,  and  to  pay  over  what  ahidl 
appear  to  be  due,  if  they  sUtc  an  account,  luid  one  expressly 
promise  to  pay  tiie  balance,  Miumlmt  may  be  supported,  not- 


(rf)  4  Rsp.  Rep.  59. 
\e)  2  New  Rep.  148. 
(/)  i  Eftit,  333.   6  T.  U.  17G.  6 

East, 

(^•)  1(1,  ibid.  Sec  cxccptiunii  in  8 
Kiwt,  g3t. 
(A)  6  T.  R.  m. 

(*)  I  Satind.  illO.  ti.  I.    lianlr.  71. 
r.or..  1  K.iil,  nn.  I  LcT.  188.  ST.  R. 
{}  )  I  Leon.  2  Sauwl.  I3r.  b. 


Sir  T.  Rayin.  1S8.  I  Ventr.  IS9.  Com. 

Di;;.  Action  Assumpsit,  B.  1. 

(0  Cro.  Car.  34J.  Cro.  Eliz.  Cr. 
12  Mod.  511.  1  Vin.  Abr.  272.  I 
Roll.  Abr.  pi.  6.  Bao.  Abr.  8.  At- 
•mniMlL  A. 

(m)  Cowp.  1S8, 9.  Sed.qa.  7T. 
R.421. 

(»)  Cowp.  129.  Hardw.  71.  I  Let. 


Digitized  by  Google 


96  OF  THE  FORM  OF  ACTION. 


2  .4mmp$U.  wkhslaiMttiig  the  dfl«l;(o)  wd  iibm  a mtnct  uader  Ml  hm 
afterwards  been  wed  in  the  terms  of  it  by  a  simple  centmci^ 
such  fttibstitiited  agreewifcot  mutt  be  the  siil^eot  of  m  acuooof 

ua«um/isity  anil  noi  ol  an  ucliuiiul  covciKuit ;  (/i) 

It  is  ubu  a  l  aic,  that  when  a  bond  or  other  security,  under 
seal  (>!•  of  rcc(jrd,  luis  been  accepted  in  mti^/'acdon  of  a  simple 
contract,  the  latter  is  merged  ix\  such  higher  6ecurity»  and  at* 
suntftait  is  not  siistdinable unless  such  new  securitf  be  vwl 
on  account  of  usury  ;(r)  or  under  the  annuj^  act^  8ic*  injvbush 
cases  the  party  may  proceed  on  the  oiiginsl  simple  contract  if 

*  97        *valid;(tf)  So  ifaninlant  give  a  bond  in  a  peoalty  for  necessaries 

the  bond  bcinp^  voidable,  the  creditor  may  proceed  In  a^9ttmfi' 
uiiu  ii  uiicr  a  secret  acicii  oaiik.i'uplcy,  ihc  bwiiikrupt  give 
a  bond  in  saiibfaciion  of  a  simple  contract  debt,  it  will  not  so  far 
extinguish  the  simple  contntcl  as  to  preclude  the  creditor  from 
petitioning  thereon  for  a  conunission>(«)  And  the  acceptance 
by  a  huidlord  of  a  bond  for  rent»  is  no  extingiiisbment»  becauac 
the  rent,  issmng  out  of  the  realiyv  ia  a  defai  of  a  higher  natttve; 
though  a  judgment  obtained  on  the  bond  would  es^ttnguiab  the 
demand  for  rent.(«>)  The  takii^  a  eoUateral  secnnty  of  a  high- 
cr  iiaiurc,  whether  from  the  principal  or  abuiciy,  doc^  not  pre- 
clude the  creditor  from  suing  the  orii;inal  debtor  in  as8uwji.%H 
on  the  firat  contmct  though  judgment  may  have  been  oh* 
tsuned  upon  such  collateral  sccurity.(^) 

It  was  aiao  a  branch  of  this  rule  that  a^tumfimi  cottid  not  be 
supported  for  renty  Sec*  issuing  out  of  real  property,  though  not- 
reserved  by  deed,  unless  an  express  promise  to  p9f  couki  be 
proved  ;  the  demand,  in  the  technical  phrase,  savouring  of  the  t 
reuiti/y  and  being  recoverable  by  higher  remedies  as  by  debt  or 
distrcss.(r)  The  statute  1 1  Cieo.  U.  c.  19.  was  passed  to  reme- 

*  98  ''^^  'common  law  in  this  respect ,  since  which,  rent  due  on 

(•)  ST.  It 4891  *r9,  (»)  Buh!  N.  P.  18ft.  Stnu  lOlfi. 

ip)  I  ZM^  UO.  a  T.  R.  596.  (w)  BttH.  N.  R  1 1«.  6  Co.  44. 

(f)CKkCar.415.  B»B.AbnDobC»  {j  ^Z  Leon.  IIU.  6T.  Rt76»7. 

C  (i/)  3  Kast, 'iM. 

C'-)  1  Sii.n.il.'iys.  a.   Cro.EUz.  20.  (♦)  1  Roll.  Ahr  7.    Cm.  Juc.  598. 

uK»!«t,'^4i.  -Vli.    Ci-o,  Kliz,  '^42,    :>  1.  v.  150. 

(«)  I  Sftun<I.S95.  ft.  Cro.  Elise.  W.  361.  8  Wtiodd.  15%  3.  Fraes..  iM- 

6K»<st,  241.  Doug.  7C9. 

(0  Hull  X.  P.1S2.  Co.  Lit.  173 
Cxu.  Klix.  m 
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a  parol  demise  may  be  recovered  by  action  of  assum/im't  or  ^-  -hsnmprit, 
debt  |(a)  and  iadeedy  this  notioD  seems  no  ion^^cr  to  prevail  in 
my  cmt.(6) 

Thangb  a  Mtaiute  may  in  some  respects  be  eonnSdered  t»  a 
wpcdtdtf^t)  yet  anmimit  may  be  supponed  for  moneyt  8cc.  ac* 
eniiB|^  doe  imder  the  proviftlons  thereof,  unless  another  remedy 

be  expressly  givcn,(c/j  and  an  order  ol  an  mlcrior  court  of  jus- 
tice may  be  ihc  subject  of  this  action,  if  there  he  an  express 
agreement  to  observe  the  same.C**)  This  action  is  also  sustain- 
able txpon  the  Jud^entofa  foreign  court,  which  is  not  coiisi- 
defed  as  a  debt  of  iccovd  In  this  eoimtryfC/)  unless  in  the  case 
of  an ' JWM  judgment  since  the  union.  (?)  We  hare  already 
seen)  that  this  action  is  not  anstaiiiible  by  a  party  against  his 
copartner  to  recoter  a  proportion  of  profits,  unless  the  ac- 
counts have  been  balanced  though  in  the  case  of  a  partner- 
ship in  a  single  transaction,  exceptions  have  been  admitted  ;(/) 
nor  can  this  action  be  supported  against  a  corporation^  which 
cannot  contract  by  "parole  unkss  in  the  case  of  promi->r>!  v 
notesiiir  and  ot\ier  eontncts  sanctioned  by  particular  legislative 
provinons ;(/}  but  a  corporation  may  be  piaintifis  in  this  form 
of  aetion.Cai) 

•Where  there  has  been  an  express  contract,  the  party  in-  ¥f;  99 
jured  may  sustain  an  action  of  assum/mii^  though  the  breach 
amount  to  a  trespass  but  unless  there  have  been  surli  con- 
tract, or  the  law  will  under  the  circumstances  imply  a  contract) 
the  plaimtff  must  resort  to  another  form  of  actioUt  and»  there- 
forcy  Mwuntfimt  for  use  and  occupation  cannot  be  supported 
*  where  the  possession  is  adwse,  but  the  plaindfT  must  declare 
in  ejectment  or  trespass  and  thoug^h  we  liave  seeuy  that 
where  money  has  actually  been  received}  the  plaintiff  may  in 


(4i)8T.R.»7.   6  T.  It  St.   «  (A)  Ante,  25,  6,7.   2  T.  R.  4S3. 

EaJ'^  3  W.  478.    4  Ewl,  lU.    4  Esp.  Rep.  182. 

(A)  Willcs,  t !  1  1 1 8.  (i)  Ante,  25,  6,  7.    \V  iU«»,  S£U9.  8. 

(c)  1  Sauiul,  .ir,  8.  T.  K.  146. 

(4)  Bull.  N.  P.  1».  Cowp.  474*  (ib)  3  k  4  Ann. «. ». 

Don^.  10.  n.  S.  402.  40r.  «T.R.t3a  (0  6  Vln.  317.  pi.  49.  SEMt,839. 

Com.  D'ti;.  tit.  Action  Upon  Stiitute.  S4'i. 

(r)  2  n.  k  P.  48^.  (m)  2  I.cy.  252. 

(  f)  1  Dmij;.  4.  (n)  2  M  ils.  321.   3  VVii*.  354. 

5  EasJ,  474.  (o)  1  T.  R.  386, 7.  37«.  Ld.  Rtym. 

1316.  Bao.  Abr.  Aammpsit,  A. 
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/  Mnmpnt.  some  cases  waive  the  tort  or  trespass,  and  deeHire  in  Mtumfm( 

fur  muncy  had  and  received  ;  /.)  yet  this  aciiou  caiiiiot  in  gene- 
ral be  supported  to  recover  bark  money  paid  for  the  release  of 
cattle  distrained  damage  feasant^  but  the  must  replevy, 

or  proceed  by  action  of  trespass  or  trover  ;(y)  the  priiici|ito  oi 
iHrhich  distinction  is  stated  by  Lord  Mm^Mdf  m  the  case  of 
Undon  v.  ffoofierXr) 

The  decUmtihn  In  this  action  must  iotariably  diadese  the 
consideration  upon  which  the  contract  was  fimnded »  Oie  oob*  « 
tract  itself,  whether  express  or  implied,  and  the  breach  thcrc- 
of,(«)  and  damac^es  should  be  laid  s\ifTicit*Dt  to  cover  tlie  rcaJ 
amount.  Tlic  niusi  general  /sicu  is  tio7i  aa.mmfiftity  thai  the  de- 
fendant did  not  undertake  atid  promise>  as  alleged  by  the  ploia- 
^  100  under  *  which  the  deiciKlMit  may  gire  in  evidence  moifc 

matters  of  defence. 

The  judgment  in  frvour  of  the  pialntiff  n  tet  he  recover  a 
spedfied  sum,  assessed  by  a  jury  or  on  reibTOioe  to  the  muter^ 
for  hb  damages  which  he  hath  sustained  by  reoatxi  of  the  de« 
fcndant's  non-performance  of  his  promises  and  undertakings, 
and  lor  full  cosfa  of  suit,  to  whicli  the  plamtiiV  is  in  all  c^ses 
entitled  in  this  ai  (ion,  though  the  damages  recovered  be  under 
40*.(0  uniesb  ilie  jut!*^^e  certify  under  the  statute  43  EHz.  c.  6. 
The  nature  of  the  dediftration»  and  the  distincttaiia  between 
special  anumfuitt  and  the  general  iadeHWm  countf  and  the 
other  proceedinga  in  this  action  will  be  nrare  fUly  stated  hors' 
aiker.  * 

IL  DEBT. 

ZI,  JMt.  '^^^  action  is  so  called  because  it  is  in  legal  consideration  for 
the  recovery  of  a  debt^  cq  nomine  and  in  numero  j  and  though 
damages  are  in  general  awarded  for  the  detention  of  the  debt* 
yet  in  most  instances  they  are  merely  nominali  and  are  not»  as 


(/»)   Ante,  90,1.     Loft  'i<»S.—  (^}Cowp.  415.   G  T.  It  m 

Co*i».  4iy.     6  T.  U.  69j.     Bull.  N.  (f)  Cowp.  4l4. 

P.  133.  i  Bl.  Rep.  9i7.  3  WUt.  304.  (•)  Bm.  Abr.  Atrnmp^ts  1 

S T.  R.  144.  ex.  R. m  (O  Tidd*t Pne.  880 
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in  assnw/ifiit  Vind  covenant,  the  principal  object  of  tlic  suit,  and     U.  LchL 
though  this  ilistinctioD  may  now  be  considered  as  merely  tech- 
iMcal,  where  the  contract  on  which  the  action  is  founded  is  for 
the  payment  of  money,  yet  In  tnmy  instancesi  we  shall  find  it 
material  to  be  attended  toAtr) 

Debt  is  a  more  extensive  lemedy  for  the  recovery  *of  nio-      *  101 
ney,  than  a§$ttmftne  or  covenant,  for  it  lies  to  recover  money 
due  upon  legal  liul)ililies,(?y)  or  upon  simple  contracts  express 
or  implied, Cx)  whether  verbal  or  written,  and  upon  contracts 
under  scal,(j/)  or  of  record,(z)  and  on  statutes  by  a  party 
grieved)  or  by  .a  common  informer,  wheitever  the  demand  is 
for  a  sum  certain,  or  is  capable  of  being  readily  reduced  to  a 
certainty      as  on  a  contract  to  pay  so  much  per  load  for 
wood,  the  quantity  of  whioh  vnisnot  then  ascertained ;  or  on  a 
quantum  mertdfy  for  work,  or  to  pay  a  proportion  of  the  costs 
of  a  suit  expected  to  be  incurred,(A)  or  to  recover  the  treble 
value  of  tithes  not  set  out  ac<:ordin|^  to  the  bUtutc.(r)    But  it 
is  not  suitable  when  the  deniand  is  rather  for  unlit [uidutcd  da- 
mages tiiati  for  moncy,(f/)  unless  the  performance  ot  the  con- 
tract were  secured  by  a  penalty,  in  which  case,  debt  may  be  ' 
supported  for  the  penalty,  and  the  real  demand  is  to  be  ascer* 
tained  according  to  the  provisions  of  the  8  and  9  IVm,  III.  c. 
II.  Debt  also  lies  in  the  detinet^  for  goods,  as  upon  a  con- 
tract to-  deliver  a  quantity  of  malt,  which  action  differs  from 
that  of  detinue  in  respect  of  the  property  in  any  specific  goods 
not  being  necessarily  vested  m  the  plaiaLiil  ui  the  time  the  ac- 
^on  is  brought,  which  is  essential  in  detinue. (t  ) 

•On  um/iie  contracts  and  legal  liabtiincsy^f  )  debt  lies  to  re-        ♦  10i2 

cover  money  lent»  paid>  had  and  ^^^yf^       <lue  on  an  ac* 


»iu.  P. 


(u)   1 H  BI.  550. 
107.   Cowp.  588.  f 
(w)  Hob.  20C. 

(x)  Hob.  906.    BoQ.  N.  P.  l6r. 
Com.  Dig.  Debt,  A.  9* 
(y)  U.  ibid. 

(z)  M.  ibid. 

(a)  BuU.N.  P.  107.     5  Lev.  429 
SirT<  Joaei,  104.  Ld.  Raym.  «14.  S 
8ln.t0«l.  IlmiK.6.  ftT.R.S8. 

Vot.  I.  [  10  ] 


(A)  3  Lev.  429. 

(<-)  UJ.  lUjm.  682.  1  Roll.  Abr. 
598.  pi.  19. 

id)  Ante,  note  «.  Ld.  B»jvl. 
IMO.    2  Suuiul.  C^.  b. 


(e)  Dver,  'J4  h.     Corn.  1)1-  »( M, 


A.  5.   Biic.  Abr.  Debt,  t\ 
W)  Ante,  101. 


3  Woodd. 
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//.  Dfbt,     count  statcd,(^''j  for  imerest  clue  on  the  loun  or  forbearance  of 
nuniey,'//)  for  Mork  and  labour,  and  a  quantum  meruit  there* 
on>(0  for  fe€s.(^)  for  goods  sold*  and  a  quantum  meruit  tlier^ 
on,(0  and  for  uae  and  occupation  of  houses  or  land,  &c.  on  a 
demise  not  under  sca1,(»0  and  for  every-  duty  created  by  com- 
mon law  or  custom (•?)  us  on  a  bill  of  exchange,  by  the  pavee 
f'j:;aiust  ihu  dru'.vt  r,  on  the  delimit  of  the  acceptor,  ;.nd  on  a 
proMiissory  note  by  llic  puyec  against  the  mukcr,  but  not  by  or 
-inst  any  other  cf»ll.acr;d  pany        lux!  ftir  tolls,  port  duties, 
und  copyhold  iinrs.(/2)  and  on  an  award  to  pay  moncy^  but  not 
if  it  Wi;re  to  perform  any  other  act»  unless  there  were  an  arbi* 
traiion  bond,  in  which  case  the  action  must  be  brought  liiere- 
>    on.(y)   It  lies  also  on  by*laws,(r)  for  fines  and  Bmerciaments(«) 
on  Engtiih  jud-menis  not  of  rccoi'd,(/)  and  on  foreign  judg- 
*  mcnts/i7) 

Debt  lies  also  to  recover  nsoncv  d\ic,  on  aiiv  fifiecinftv  or  con* 
*  103     tn;ri  uiukr  seal  to  p;vy  money,  X'  '  *us  on  single  bonds,(w)  on 

*  ch..iier-paiiies.(  r)  on  policies  of  insur.  nce  under  scab (y)  and 
on  bonds  conditioned  for  the  payment  of  money,  or  for  the  per- 

•  formance  of  any  other  act  by  or  a{;ainst  the  parties  thereto  and 
t))elr  personal  representatives  \{z)  and  against  the  heir  of  the 
obligor,  if  he  be  expressly  named  in  the  deed,,  or  against  a  de- 
visee hrivini::  legal  assets  \Ui)  and  by  the  shcriif  or  his  usbijrncc, 
on  bail-i)onds,(6)  und  replevin  bonds  j^f)  on  leases  lor  rent  or 


(c-)  Com.  Dit:.  til.  l).  !,t,  \.  1  lloll.  («)  (  :".  V.Wz.  5S1.     P'  H.  N.  I'. 

Abr.  3')3  pi.        Hob.  *it>r.  ir.7     I  If.  Bl.  lOi.  T.llia-Uw. 

(A)  5  T.  K.  553.  iiuh.  tiuG. 

(0  Com.  Dij;.  Debt,  11.  (0  I  S.ium).      o.  ^. 

Qe)  llu«.  Abr.  Debt,  ."l  ll'>U.  (♦/)  3  V.w^  22t.   DDtig.  1. 

Abr.  598.  Com.  Uiij.  IHcftatti-.  %  \\\  (x)  J  m  l  mv?. 

U.  {-ui)   f  'mn.  I>i  r.  til.  Debt,  A.  4.— 

(/)  r-TU'c.  lor.  2*1.  Sira.         it.  u.  4o. 

(/«)  G  T.  U.  fii.    6F..ISI,  JiS.  ttftO  (j-)  Su-a.  I  S'j. 

Uiis  uu  necotiDt  of  bail  in  eivor,  la  .    (t^.^larshull  on  Inmraace,  $9C.«^ 

pivfi     •  i'>  j^^jniiiMi.   ridd*  lorr.  6t».  I.  clS.  h. 4. 

(//)  Com.  Dig.  lit  Debt,  A.  9.—  (;)  <  '"u.  Di^;.  tit.  Debt,  A.4-i^ 

Hol>. -J  t '  Post,  vrl.  J.  ir.l  lf> 

i;.     I'.  73.    rUiUy  on  Hills,  (u)  Dae.   VUr.  til.  IK  ir.    7  Eiul, 

3*1  c  Kt.  303,  4.  3  8cl  u }  u,  N.  P.  469.  ISS.   IV^t,  vol.  2. 159  ta  t68. 

Aiitv,  <i4.  (//)  4  k  5  Ana.  e.  16.  Post,  toI.  i, 

(/>)  r  »m.         tit.  l)d-t,  A.  '.>.  lC->  to  IfiS. 

(f;)    .  SnuM  1.  'V2.  n.  .-i.     Buit.  2r8.  (r)     IlG.II.  Cl9.     ToSt,  VOU^ 

S.Tlk.        L'l.  Uajm.  715.   Slr«.  9'i3.  lOli  to  173. 
(r)  lB.btP.98. 
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penalties,  as  for  ploughing  up  me.idow,  Scc.(</)  on  annuity     7/.  Dfi'tt 
dcedsXr)  fur  rent  charges  kgidnst  the  pernor  of  the  proUts  oi 
the  est.  tr,^  /')  iuul  on  mortgage  deeds* 

Tim  action  also  lies  on  rtcortU^  as  upon  the  Judgment  of  a 
superior  or  iDferior  court  of  record*(^)  either  generJty,  or 
ag^nstan  executor  oradniinistrutor  su'^f^estinj!:  a  devastavit  ;(/0 
and  at  common  luw  debt  was  the  only  rcintdy  after  a  ycui'  and  a 
day  liud  cL\)scd  from  the  lime  when  tlic  judi^mctu  was  recover- 
ed, though  .vr/;v'  /aca/.v  is  now  su5iv*iiiuhlc  ;(/)  where,  however, 
the  defcntUint  has  been  in  execution  *on  the  judgment*  and  *  104 
disch«irged  wiii)  the  plidniitr's  concurrence*  no  action  can  be 
supported  on  the  judgment  ;(X-)  and  wiiere  tlie  defendant  hus 
been  discharged  out  of  custbdy  under  the  Loitls*  act,  debt  is 
not  sustainable  ;(0  &nd  the  action  upon  a  judgment  hus  becoifte 
less  frequent  since  the  staimc  1.^  Geo.  HI.  c.  46.  s.  4.  wl/ieh 
prcckules  ilic  pluintiiV  ivum  itLuvcim;^  lu-ia  in  nctioii  on  a 
judgment,  unless  the  court,  or  one  of  the  judges  thereof,  sliall 
Oliicrwiac  direct.  Debt  is  sometimes  brought  \\[Hm  a  recog- 
ni:>ance  of  baii-C/vi)  but  the  remedy  theraon  is  more  frequenUy 
Ly  scire  facia^  because  in  the  latter  the  pix>ceeding  is  more 
e:cpeditious»  and  the  bail  have  less  opportiutity  of  discharging 
themselves  by  rendering  their  piincipal.C/i)  So  debt  lies  upon 
ii  aiatittf  nurc/iauty  lliuupjh  not  uj)on  a  statute  staple,  because 
l!ie  seal  of  ilie  puny  is  not  ui'ViMt  cl  lu  the  iailcr  ;  but  it  iies  on 
a  rcco;^nibam:e  in  the  nature  of  a  nfa:u(e  Htu/ile^  to  which  the 
seal  t)f  the  conusor  is  ulTixed.(o)  It  lies  also  on  a  sfu  nJJ'*8  rt- 
ium  oijieri/eci^  which  is  in  the  nature  of  a  rccord.(//) 


(//)  Com.  1%.  lit   1)  I  t,  \.  ('<)  1  S;iutnl.  'Jlf..  '218,  19.  n.7,  8. 

WA.  Com.  tJdi.               \iv\u  iuk  G  .M.ul.  30<i.      I'.asl,  'J. 

^>'.i.  (/)  (.iili.  Drill,  4. 

(f-)  Post,  vol.2.  175.  (A)  \  Jluir.           7  T.  U.  VlO. 

If)  t*oit.  uil  3.  ir*.    Cm.  Eliz.  (0  3i  Geo.  U.  c.  68.  i.  «). 

i6B.  f^a.    Com.  Ut^.  Debt,  A.  .1    1  (in)  Vol.      177  to  IM.  G!ib. 

Sannd.  '-'Hi.  h.  1.  '270      ti<l.  H6li  UrW  DrI  t, 

lliut  co\riiia.t  w<mUI  nol  lit;  Hj;:iiii>l  (/i)  TiiM,  M  i  '2.17. 

tlic  u'.sijjnf<:  nf  tlic  pn»iiU>r.     t  L<1.  (")  »  SiUiacl.  G'J,  70.  in  uolid.  Coui. 

Jtaym.          I  S»lk.  li'v^.  Debt,  A.  3. 

C?)  CiSb.  Debt,  S91,  fl.  S>»lk.«1t>.  (p'i  ^  ^uttd.  343.    3  Shov.  79. 

Com.  l)t^'  Debt,  A  2.     Sclwyn,  N.  |I<]b.  S06.  TiiU,  933, 
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i/.  Mt.       Debt  is  fnsquentljr  the  remedy  on  statute*  either  at  the  stiit  of 
the  paity  grieved,  or  of  a  common  inforroer.(9y  In  some  cases 
it  is  ^ven  to  the  party  ^rievedt  by  the  express  words  of  «  »ta- 
^  105  i»s  fo'*  a«»  escape  out  of  execution,(r)  »or  against  a  tenant 

for  double  Vuluc  fur  i»oi  quiitini;  in  pursuance  of  a  notice  to 
quit  '/ncu  him  by  his  landlord, (6)  and  if  a  stululc  pioiubil  the 
doing  an  act  under  a  penally  or  forfeiture  to  be  paid  to  a  party 
grifsved,  and  do  not  prescribe  any  mode  of  recovery,  it  may  be 
recovered  in  this  form  of  action  -,{,()  as  treble  the  value  of  tithes 
not  duly  set  fortli.(tt)  Where  a  fienai  statute  expressly  gives 
the  whole  or  a  part  of  a  penalty  to  a  common  in/ormcTf  and  en- 
ables  him  generally  to  sue  for  the  same,  debt  is  sustainable. (x  ) 
*  and  he  needs  not  declare  (^ui  lam  unless  where  a  penalty  is 
given  for  a  (ontempt  but  if  there  be  no  express  provision 
enabling  tin  informer  to  sue,  debt  cannot  be  supported  in  hi* 
name  for  the  recovery  of  the  penalty .(.r) 

In  some  cases  this  action  is  the  fitculiar  reroedyi  as  agdnst  a 
lessee  for  an  apportionment  of  rent»  wlicre  he  has  been  evicted 
frotn  a  part  of  the  premises  by  a  third  person*  though  cove* 
nant  is  in  such  case  sustainable  against  the  assignee  of  the  les- 
sce.(y)  It  is  also  the  only  remedy  against  a  devisee  of  land, 
for  a  brcacli  of  covenant  bv  the  (le\ isor.(.-) 

Debt  however,  is  not  in  anv  case  sustainable  unices  the  dc- 
roand  be  fur  a  sum  certain,  or  for  a  pecuniary  demand  \vliich 
^  106  readily  be  reduced  to  a  certainty,  *as  in  the  instances  beibre 

enumerated :  a)  nor  can  it  in  general  be  supported  on  a  sim^ 
pie  contract  against  an  executor ;  (unless  in  the  court  of  ex- 
chequer,(d)  or  in  those  cases  in  which  the  testator,  if  living, 
could  not  have  waged  his  law  \)(c)  though  if  the  executor  plead, 
and. do  not  demur,  he  cannot  afterwards  object  to  the  form  of 


(7)  Com.  Di^.  Action  oi»  SUtulc»  C 
JRac.  Alir  !>t  hf,  A. 

(r)  1  Kiuh.  H.  c.  12.   1  Saumi.  vU, 
35. 39.  SI  8.  Com.  Dig.  Debt,  A. 

(f)  4G.U.  e.!28.  «.  1.  1  New 
n,  l>.  174.    l»o^t,  vol.  2.  183 

(r)  1  Kol!  Abr.  598.  pi.  iK,  to. 

(«)  M.  il»id.  1  LU.  Kajm.  68'i.-— 
Post,  vol.  S.  IS5. 

(t>)  Com.  Dig.  Actum  Debt,  E. 
1,3. 


C  O  M.  il^i<1.    2  Saund.  374w  n.  1. 

1  Snun<l.  l.ifi.  11.  I. 
(  r)  .s  Kast,  313.  315.   SUra.  828. 
(//)  C  F.Hst,  570,  580. 
(;)  7  East,  13. 

Ante,  101. 
{h)  I  New  Rep.  '203.     F»lowd.  182 
9Co.  S6.b.    I  S.aum!.  C8.  S16. '.iSO.  8 
Saund.  74.  n.  2.  Ante,  93. 

(r)  1  Saund.  St6.  ft.  o.  4.  9Cn* 
87.  b. 
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«ctioo.(<i)   Nor  can  debt  be  supported  for  money  payable  by    IL  Debs. 
instalments,  till  the  whole  debt  is  due  \{c)  though  for  rent  pay- 
ilble  quarterly,  or  otherwise)  or  for  an  annuity,  or  on  a  stipula- 
tion to  i)uy  10/.  on  one  clay  and  10/.  on  another,  debt  lies  on 

each  <!c  rauit;(/)  and  even  where  one  sum  is  payable  by  instal* 

meiits,  if  tiic  paynicni  l)c  secured  by  a  penally,  ckl't  is  susuJn- 

Able  for  such  penalty  on  any  clc fault  m  common  iaw  as  well  iis- 

on  the  statute .(|r)    When  the  landlord  bus  accepted  rent  from 

the  assignee  of  a  lessee,  he  cannot  sustain  debt  against  the  les- 

sec  or  his  personal  representative,  but  must  ptxicecd  by  action 

of  covenant  on  the  expi-ess  contract ;(//)  and  debt  is  not  susiain- 

ublc  on  a  collateral  contract,  as  on  a  promise  lo  i)ay  the  debt  of 

anotlier  in  consideration  of  forbLuraiice,  kc.(/)  nor  appainst  the 

indorser  of  a  *biii  or  note,  or  by  aii  indorsee  ui^uinbi  lUv,  ac-       %  jq^ 

ceplor.(A-) 

Formerly,  when  the  trial  by  w'ager  ol  Jaw  was  in  practice, 
the  action  of  assumfiaii  was  preferable  to  that  of  debt  on  simple 
contract  but  although  this  mode  of  defence  and  trial  is  stiU 
in  general  in  force  when  the  debt  is  due  on  simple  contract,(//0 
and  it  may  bo  adopted  ;  (except  in  the  cxchecjucr  or  when  the 
creditor  has  bcconu  so  by  lei^id  ract  ssiiy,  as  in  the  case  ol  a 
debt  to  a  t^aoler  or  innkeeper^  5cc.  for  fces;)(«)  yet  it  is  now  sr. 
much  disused  that  debt  has  of  late  become  very  fmpient,  and 
is  preferable  in  some  respects  to  the  action  of  aasum/itdt^  the 
judgment  therein  being  final  in  the  first  mstance,  and  not  in« 
terlocutbry  as  in  a^umfiait^  and  the  defendant  being  in  some 
cases  compellable  to  find  bail  in  error,  thou-;h  the  judirmcnt 
be  by  fii/  (iicii  or  nw  dciuurrer.(o)  It  was  once  tiioui^ijt  liiai  in 
;ui  action  of  debt  the  pluiniiff  could  uut  in  any  cabe  recover  Ics:> 


(^0  l'lo^^(l  isa  '>.      »a6.  .\br.  Debt,  D.— 

(«•)  I  H.  Hi.  354.     2  S«inn!..m  u.  Com.  Dig.  IJchl. 

6.   3  Co.  «S.  ft.    Sclwjn,  N,  K  471,  (0  Ibrdr.  48f..     Com.  Dij?.  IXAt, 

479.  Ante,  9S.  B.  S  B.  &  P.  8:i.  Cm.  C»r.  107. 193- 

(/)  I.I.  ibid.     Owen,  89.    Ba©.  1  Salk.  vVi.    Ant.  ,  'M. 

Abr.  Dd.l,  A.  C.  (A)  2  B.  k  !'  rs     A»tc,  94- 

{g)  b  &  «J  W.  III.  c.  11.  Urtc.  Abr.  (/)  3BI.  C*mu.  3-47. 

Uc•b^  H.    I  was.  bO.    Com.  Dig.  (m)  Id.  ibid.  1  Neir  Rep.  SOS, 

Action,  P.  (n)  3  HI.  Com.  345,  €.    t  ^mi- 

(A)  Auto,  35,  f).    1  Satin«l.  241,  S.  216.  a.  n.  1.    9  Co.  Sr.  b. 
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JI.  Bcbt.  than  the  sufii  dcmantlctl  which  notion  greatly  discouraged 
the  action  of  debt  oo  simple  contract,  because  if  the  plaimifr 
could  not,  upon  the  indebiiatus  ov  quantum  meruit  count,  i)ruvc 
that  he  WAS  entitled  to  recover  the  pi  ccisc  ^um  alici^'cci  lu  be 
due,  he  was  nonsuited.  U  i..,  liowcver,  iu>\\  conij/leicly  sciUtd, 
thai  ihL-  planitin' may.  in  dein  on  simple  contract  prove  and 
recover  ic^t>  limn  lUc  huin  staled  to  be  due  In  iiis  declaration  jfy) 
^  108  'unless  there  be  a  variiincc  in  the  deaaipiion  of  a  written  in- 
strument, or  deed  }(r)  for  Uic  difTerence  is,  that  where  debt 
is  brought  upon  a  covenant  to  pay  a  sum  ccrti  in,  a  variance  in 
the  statement  of  the  sum  mentioned  in  the  deed  w'lU  viii  ue  ; 
but  where  the  deed  relates  to  the  uu.iwv  of  faei,  there,  ihoiH>li 
the  plainiiir  deniuud  more  than  U  due,  i>o  muy  enter  a  rr?w/V- 

Tlie  dtciaraiian  in  this  action,  if  on  simple  contract  must 
sihcw  the  consideration  on  which  the  coniract  was  founded, 
precisely  as  in  UHmmfidt  i{t)  and  should  sintc  cither  a  legal 
UahiJity,  or  an  express  a^refment ;  ihou'^h  uoi  ;i  prouu.c  to  p  :y 
the  debt.(/0    But  on  ^^/ucial:ir,,  or  /v  r  v  y/.v,  no  co:,s;.!cr.aiun 
needs  be  shcv  n,  unless  v.  ijt  iv  the  p-rtormui-c  of  the  consider- 
au(jn  consiim'es  a  coiiduicn  precedent,  when  pcrforutunce  of 
»uch  consideraiion  n.uyt  be  averred;  and  where  the  action  h» 
bunded  on  a  deed,  it  must  be  decJared  upon,  except  in  the  in- 
stance of  debt  for  rent.(«0    'i'hc  ///  c  of  j^encj-al  issmi  to  debt 
on  simple  contracts,  or  on  statutes,  or  where  the  d(  cd  i:>  only 
mai!er  of  inducemct^t,  is  »/.'7  d-hrt but  in  t^.-ner.!,  \n  deb:  on 
specialty,  t!ie  plea  dri:yin-       i  xisteu'  c  of  tlic  contract  is  mn 
C.J  fuccau  ;{x)  and  lo  (Ic!>t  oji  recoid,  nt.l  lUl  ncordj  most 
other  ni 'tiers  must  be  spe*  iaiiy  pleaded.    The  Judgment  in 
the  piaintifi  *s  favour,  which  at  common  law  is  fin  d,  in  all 
caMs  is,  that  the  plaintiff  recover  his  debt,  and  in  general, 
*  109      nominal  damuges,  'for  the  detention  thereof;  and  in  casts  tin- 
der the  8  and  9  Jl'm.  HI.  c.  U.  ii  i^  also  awarded,  ti m  ihc 


(/O  3  ni.  Com.  IJ5,  £  Sii-  \V.  Hi 
mi,    8  T.  It  S8.    Hull.  N.  p.  171. 

(7)  I  H.  HI  530  Jill  12  Mod.  72. 
Dour.  0.    ScUyii,  \.  F  4:i). 

(r)  (^1.  Ui^wu.  810.  1  U,  Ql  ijl. 
i  Sauiul.        u.  I. 


(a)   I'cr  Holt,  C.J.    i  Ld.  Ka»iri. 

m. 

it)  Pn«l,  ytA,  9. 148  to  145. 

(.:  )  I  N«wJtcp.l(>*.   Post,  vol.  3. 

17 :\  I. 

(r>  -2  Ld.  kaym.  IjOO.   Id.  itad. 
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^lar.jiiiT  have  execution  for  the  iUiina^;cs  susli'.lncd  by  ihc 
bi"v„ch  of  .1  I>;)ntl,  coiuli  jimcd  ior  ihe  peiiormuncc  ol"  covuiauUi 
ai)d  i\\c  pIutiuiHf,  uulass  in  some  penul  and  oihcr  pamcubr  ac- 
tions) is  cmuled  to  full  costs  of  suit)  although  the  ilumuges  re* 
covered  be  under  40^.(  2 )  unless  the  juu;,c  ccniiy  under  the  sta- 
tute uf  llUzubrih.  W'V.Qvo  is  I'ur  rent,  or  on  a  mo- 
r.ry  hv.'.iCi,  or  oi.  u  wtir.t-n  ccnti. xt.  ft  r  \\  Mnn  ctrt.ia,  and  tlic 
elf  ri,'Ki.Uit  suiVc.  s  jvulgnitiit  by  cicK.uIi,  in- iTiUiit  in  gencrJ  find 
bull  in  error  ;(::  )  wiiich  frequemJy  renders  iliis  uction  prclciublc 
t(^  that  of  u^vur.iptj!  or  covenant. 


The  lU'cs  IT  .pr<  'iiir  tl.is  union  art*  few  und  .simple  ;  it  is  a  JJf. 
remedy  c.ili  lur        rctovfiy  ol'  djii!ai;-i\s  for  the  Ureuch  ^''^*"<"*'* 

of  a  covnaut  ore*  i^tr  ifi  under  \Nlitiher  suchcovenwit 

be  eoittained  in  a  deed  puil,  or  indenture  or  be  express  or 
ini plied  by  hiw  from  the  terms  of  the  deed  ;(c)  or  for  the  per- 

'nuiuce  of  iiot\\f:\h\x\'f;in /uturo^  or  tliat  something  has  been 
done  ; ft/)  and  in,  some  cases,  Oioi!;;b  it  reluic  "to  matter  in  *  11( 
firrsst-n  i^  a-  (.luii  ihi:  covenantor  //u//;  }j:ooc1  j.'u  tiujuj^h  it  is 
jiuitl,  iliui  ill  vrivjfMl  rovcpc.nt  uill  not  iie  on  a  contract  in  /irc- 
scut,  as  ua  u  (ovcnanl  to  i>taud  scihcd,  or  that  a  certain  iiorse 
slihii  henceforth  be  the  pro|>eriy  of  another .(/*)  It  would  be 
forei^^n  to  the  present  intkulry,  rchting  merely  to  the  applica- 
tion uf  the  remedy,  to  inc|uirc  into  the  nature  and  description 
of  tlic  dincrcnt  covenants}  winch  are  to  be  found  in  the  woi*ks 
ixiciicd  lo  in  the  i.v\i:/^<j) 


(; )  f  I'M.  3«U"Ut.  S^'0.  {rf)  Com.  l)i-  Covenant,  A.  I.— 

(x)  TuW,  ID.T  lo  H>?y.              *  I*hiwd.  508. 

U)  tJL.!.l:;.v,:i  r  :    F.  \.  15.  ^0  r>  \V.vk;,i  s.-,  80.    3U.  kP. 

n:..  '  r.   I::--           C'.f.i.  1).;;.  Pkail-  IJ.    -JSmiu.I.  ISl.  h. 

ci,       \'        (  ';M:;.Mit,  A.  1.  C /')               Ju.S.    Finch.  -i'.V  l>  — 

{:■')  I  i'  U.  AU.  u;r.      -i  J.    Cuiu,  t'l'  ii.           Covcurtikt,   A.  I.      \  ii;. 

Dig.  f.'iwtiii.i.t,  A.  I,     Post,  III.  as  AW.  C<nei;i«nt,  A.  pi.  6.  fS.  3. 

to  liondc.  (V)  ^t'l«  viif  N.  P.  tit  Co*ci»HfU. 

(c)  Cnm.  Dij;.  Coveiiunl>  A.  9.  'u    '»>  -,'  Covmunt,  A.  tf,  3,4.— 

Uuc,  AUr.  CovetiHut. 
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Covcnani  is  ilie  usual  rrmcdy  upon  indentures  of  appmiucc- 
sliip,  aguinsi  the  master  for  not  instructini^  liis  apprentice,  or 
against  tlic  p  trty  who  covcnanled  for  tlie  due  service  of  sucU 
apprentice,  but  it  will  not  lie  against  an  infant  apprentice*  or 
whei%  the  binding  was  for  less  than  seven  years.(r)  !t  lies  also 
on  articles  of  agreement  under  seal,  or  deeds  of  separate 
maintenance  ;(.v)  and  on  covenants  in  dccdsof  conveyance,  Sec. 
for  good  title.  Sec.  on  churtcr-pariles  ol  anVcii^htmcnt 
on  policies  of  insurance  untlcr  ;scal  ugaiikbl  fire,  kc.(.t  )  antl  uii  an- 
nuity and  nion(!:ai;e  deeds  ;  tliou^h  debt  in  the  last  instances, 
is  in  j^encral  preferable  w  hen  t|ie  demand  is  for  n^oncy.(r/)  It 
^  111  usual  remedy  on  leases  at  the  suit  of  tlie  ^lessee, 

.  his  executor  or  assignee  against  the  lessor  fer  the  bk^acU  of  a 
covenant  for  quiet  enjoyment}  &c.  and  by  the  lessor^  &c.  against 
the  lessee)  &c.  for  non-payment  of  rent,  not  repairing!  &c.  and 
covenant  appears  in  gcnci*al  to  be  a  concurrent  remedy  with  i 
debt,  for  the  recovery  of  any  money  demand,  where  there  is 
an  express  or  im[)licd  contract  cojitained  in  the  deed  ;(r)  and  i? 
has  even  been  holden  that  an  action  of  covenant  is  susUiinabic 
on  a  bond,  though  debt  is  now  die  usual  reiuedy.(a) 

This  action  most  frequently  occurs  on  leases.  At  common 
law,  upon  the  death  of  a  lessor  seised  in  fee,  his  heir  might  sue. 
for  a  subsequent  breach  of  a.  covenant  running  with  the  land« 
although  not  named  in  the  lea^e  and  the  action  of  debt  lay 
for  the  assignee  of  the  reversion  for  rent,  at  common  taw  ;(r> 
but  no  persons  could  formerly  support  an  action  of  covenant, 
or  tukc  advaiiuvgc  of  any  covenant  or  condition,  except  such 
as  were  parties  or  privies  thereto ;  and  of  course  no  grantee 
or  assignee  of  ariv  rcvcmun  or  rent,  to  remedy  which  the 
stut^te  32  Hen,  VXII.  c.  34.  gives  the  assignee  of  a  rC' 
version  the  same  remedies  against  the  lessee,  or  his  asdgnee, 
or  their  personal  representatives  upon  covenants  running 


(r)  I'Mt,  vol.  9.  Sd3.  Cro.Cftr. 

IT'J. 

(. )  o  Xcw  Rep.  US. 
(0  ysmind.  ir...  irs.  ISl.  2B. 
kv.n,  aKast,  401. 

(*/)  3  Kast,  'i:>3.    1  New  Rep.  !04. 
(  r)  r.  T  R.  7iO.    2  Mars.  60I.  i% 
a.  &ii<J  0  G.  I.  c.  IS. 
ill)  Po^t,  rol.  2.  175, 


(r)  Com.  Dig.  Action,  M.  4. 

i'l)   3  Lev.  Hard    rs.  S 

Mod.  I 'JO.  Uoujj.  SIS.  Com.  1%. 
Aciiou,  1.  M.  4.  Cuvciiiinl,  A.  i2.-» 
Vin.  Abr.  CoTvitant,  B.  pi.  10. 

(//)  -2  Li  v.  D'i.  ami  sec  the  conc]a< 
ding  woitUul  title  Si  Hen.        c  SA. 

9.  1. 

(0  I  Saund.  241.  c. 
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inih  the  landi  as  the  lessor  or  his  heir,  or  their  successoft  had  at  qJ^}^ 

commOD  law  \  and  oo  the  other  hiuid,  such  assignee  is  liabk^ 

by  the  itatttte  to  an  action  for  a  breach  of  covenant  xiinnui||; 

fwltb  the  land  aa  tlie  lessor,  &c.  was  at  common  law.(<Q  *  112 

Where  the  demand  is  for  rent  or  any.  other  liqaid«ieffllMn» 
the  lessor  has  an  election  to  proceed  in  debt  or  coveifllit  ugiilnsl 
the  tcMecy  unless  he  have  accepted  the  asdgnee  as  hi^  tenantf 
OP  the  lessee  have  become  biinki  ujit.  in  which  case  the  action  of 
debt  is  not  in  general  sustainable  ;  and  ihe  lessor  can  only  sue  the 
lessee  after  such  assignment  in  covenant,  and  then  only  upon 
an  ex/tresa  covenant)  and  not  upon  a  covenant  in  lawj^c)  and 
on  the  other  hand,  as  a  personal  contract  cannot  be  apportioned* 
therefore,  where  there  baa  been  an  eviction  from  a  part  of  the 
lapd,  even  by  a  a(ranger>  the  lessee  cannot  be  sued  in  covenant, 
but  only  in  debt,  though  a  distress  may  be  supported.(/) 
With  respect  to  the  assignee  of  the  lessee,  the  lessor  may  sup- 
J)ort  debt  or  covenant  at  common  law  ;(^)  and  an  assignee  of  a 
pari  of  the  prcmiseti  may  be  sued  in  covciKinl  ;(/0  and  it  lies 
for  an  apportionment  a(^ainst  the  assignee  of  the  lessee,  in  case 
of  a  partial  cvicuoD  by  a  stranger,  though  we  have  seen  that  it 
is  not  in  such  case  sustainable  against  the  lessce.(i) 

From  the  preceding  observations,  it  appears  that  the  action  of 
covenant  being  for  the  recovery  of  damagea  for  the  nQii*perform« 
ance  of  a  'cootFact  under  seal,  differs  very  materially  from  the  *  X 1 3 
actions  of  a$9um/i8it  and  debt ;  k/fMumpdt^  thoogb  for  the  re* 
covei7  of  damages,  is  not  in  general  sustainable  where  the  contract 
was  originally  under  seal,  or  where  a  deed  has  been  taken  in  sa- 
tisfaction A.)  and  thouc;h  delilis  sustainable  upon  a  simple  con- 
tract, a  specialty,  a  record,  or  a  statute,  yet  it  lies  only  for  the 
/reccivery  of  a  sum  of  money  in  numeroy  and  not  where  the  da* 
mMges  are  unliquidated  and  incapable  of  being  reduced  by  aver*  « 


(rf)3Bl.  Com.  158.    Sec  Hie  ob-  (/)  2  Plast,;^?^  3^7^ 

scrvurujiis  on  tlie  stnlutc,  Bar.  Abr.  { )  I  S«uti<l.  241.*'     3  Co.  2'2.  b. 

CovcnauU  £•  5.    Vin.  Abr.  Cove-  (A)  bir  W.  Jones,  -^t-i.  Si 

lumc,  K.  S.   Ante,  e.  I.  m  tt>  the  pur-  $80. 

ties  to  sue  and  be  sued.  (0  2  C«st|^5. 

(r^  Autr  ,  3G    I  S-^und.  241.  n.  5.  (Jb)  Aatc,  94  U»  9ft. 
1  r.'u  92.  Cro.  Jae.  m  Cuilcn, 

Vol.  h  C  ii  ] 
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^  f^^'  menl  to  a  certainty  and  thougrhf  where  tlui  object  of  the  at- 
tion  of  covenant  is  tlie  I'ecovery  of  a  money  deiiiana»  the  dis- 
tinciioii  between  the  terms,  damages  and  money  in  numero, 
may  not  on  first  viewr  appear  substunlialy  yet  we  &ha}l  find  it 
inffi|^B%e  attended  to.(m) 

-  "6RmR  is  the  peculiar  remedy  for  the  non-perfonnance  of 

a  contract  uiidcr  seal,  where  the  damages  arc  nnliqnidated,  ^nd 
dc|)<  iiti  111  ainuuiu  on  the  t>piiiioi)  of  a  jury,  in  wliicli  ca'jc  we 
have  seen  ihul  iici'.lu-r  cU  !)i  noi"  assmnfthit  can  be  bupporu-d  ;(//) 
aiKl  ii  ih  ilic  proper  rcniedy  where  an  eulirc  sum  is  by  deed  stipu- 
lated lo  be  puid  by  instulnients,  and  the  wiioie  is  not  due*  nor  the 
praynient  secured  by  a  penalty  ;(o)  and  it  is  frequently  more  ad* 
tisuble  to  proceed  in  covenant,  on  a  lease*  8cc.  for  general  da* 
inai;;cs,  than  to  declare  In  debt  for  a  penalty,  securing  the  per- 
^  114  formance  *of  a  covenant,  because^  if  the  party  elect  to  proceed 
for  the  penalty,  he  i»  precluded  fixim  afterwards  suing  for  gene« 
ral  dainaj;;es;  and  he  cunnoi  in  case  of  further  breaches  recover 
more  than  Uie  amount  of  the  ])cnalty,  and  in  luany  cases  before 
lie  CtUi  issue  execution,  he  niu-si  proceed  under  the  siatiiie  8 
and  9  /r.  in.  c.  11.  whereas  if  he  proceed  in  covenant)  lor 
eveiy  repeated  breach,  he  may  ultimately  recover  damages 
beyond  the  amount  of  the  penalty  and  where  rent  is  due 
upon  a  lease,  and  there  has  also  been  another  breach,  as  for  not 
repairing,  for  which  the  plaintiff  cbdms  unliquidated  damages) 
covenant  ib  preferable  to  debt,  because,  in  the  former,  damages 
for  the  whole  demand  may  be  recovered.  So  where  the 
gratilur  of  an  laiiiuiiy  h^.i  bLcuiuc  a  buukrupt,  or  an  insolvent 
debtor,  ilie  i;raniee  should  proceed  for  arrears  whicli  becanin 
due  after  tlie  insolvency,  by  action  of  covenant  on  the  annuity 
deed,  and  not  by  action  of  debt  on  the  annuity  bond,  to  which 
the  bankruptcy  and  certificate  would  frequently  be  a  bar.(^) 

On  the  other  hand,  covenant  cannot  in  general  be  supported 
unless  the  i^pntract  were  under  ^ealy  and  when  it  is  by  paroI> 


(/)  .\iitL-,  hK\  I.  liull  X.  IV  iCr.  iv)  Autc,  100.  Cwu.  Wg.  Acuop, 
1"^)  Aitlc,  luO.    Kivii  lu  ;irivic  la 

A  pKHl  t^l€«  iu  debt  for  rciit,  hfA  not  (/<)  Wxme.  1351.  1067.  Ld.  BiffiB 
ill  <  •»  i.  iiaiitp  bv'ttiiUM:  tlic  LtUer'nction   Si 4.    Dou<;.  'jr. 

is  l'»r  (l;mia-c».     Cow  |»  688,  ».  (9)  Cullca,  »2.  »4.  DtlBfe.  0'- 

4V4)U»      tu  JUL  iU5.  ^  i  ic^Kf  Hi, 
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the  plaintiff  must  proceed  by -action  -of  aaaumpaii,  8cc.(0  wn-  CowMunt 
less  by  special  custom  in  London  atul  !><)nic  other  placc-s  ;(v) 
gr  accainst  the  lessee  or  paicnice  of  the  cro\vn>  ^v  lvcn  covcnani  ♦  1  15 
nia^  be  supported,  although  he  did  not  seal  any  co' 
the  lease,  tt  being  matter  of  record,  and  the  lessee's  ^cp^^e 
of  the  demise  being  in  such  "^caae  as  obligatory  as  an  CTpress^ 
oUenant ;(/)  so  If  a  lease  be  made  to  ^  and  B%  and  ji  only 
execute  it,  b\it  li  aj^ree  thereto,  he  may  be  sued  jointly  willi 
^  upon  a  covenant  for  rent  runniufi;  with  the  lan(l.(fO  And  tliis 
action  may  be  supported,  although  the  cuvcimniee  did  not  si^u 
the  indenture  in  which  he  was  named  a  party  aw)  and,  wc  hart) 
aeen  tliat  in  the  case  of  a  deed  poll,  a  stranger  to  \t  inuy  sue  on 
ft  covenant  therein,  to  pay  him  a  sum  of  money,  tliough  it  is 
oibcrwise  in  the  case  of  a  deed  inter  fmrtn.{x)  Where  a  con- 
tract under  seat,  has  afterwards  been  varied  in  the  terms  of  it 
by  a  subsec[Uoni  parol  contract,  such  substituted  agreenu  nt  must  • 
be  the  subject  of  an  action  of  aasumfmt^  and  not  of  covenant  :{u) 
apd  it  has  been  holden,  that  covenant  cannot  be  supported 
agdnst  the  assignee  of  the  g^rantor  of  a  rent  charge,  though 
debt  is  sustainable  against  the  pernor  of  the  pro6ts.C'}  In 
some  cases  where  the  breach  of  a  covenant  is  miffrowtcft  the 
party  has  an  election  to  proceed  by  action  of  covenant,  or  by 
action  on  the  case  for  the  tort,  as  against  a  lessee,  either  du« 
r\u^  his  term,  or  afterwards,  for  waste. (a) 

•The  deciamnon  in  this  action  must  state  that  the  contract  ^ 
was  under  seal  i{p)  and  should  usually  malw  a  profeit  thereof* 
or  shew  some  excuse  for  the  omisbion  ;{c)  it  is  jnot  necessary 
to  sute  the  con^deration  of  the  defendant's  covenantt  unless 
the  performance  of  it  constituted  a  condition  precedent,  when 


(/  )  LJ.  Rwyni.  I  ...1,  r<»m  Di-.  (w)  I^fv.  905.  Com.  Ilig.  Covr- 
VltwlLr, -J.  V.  ±   Coviiiaiii,  A.  1.  lutiit,  A.  t. 

Vitz.  N.  B.  C.  (.1)  Com.  Dig.  Covciuml,  A.  1 

(•)  Id.  ibiii.  Com.  lUg.  UmOnrnt  Aiilr,  4. 

N.  I.  lit.  CufenMt.  A,  Via.  Albr.  Co-  (y)  Ante,  96.  1  Eii»t,  636.   3  T. 

(0  Cio  Jnr.  .TJO  5'21.    rorii.  Dij^.  f  r)  I  Salk.  198.    1  L«l.  lUym.  H'Z2 

.Covenant,  A.  I.     Viu.  .\br.  l-ovt;-  Ante,  10.5. 

iMttt*  B.     1.  (r<)  t  m.  Hep.  int.  M. 

(ar)Co.Ijt.        a.  9  Roll.  (A)  Aata,  100.  8  Ld.  Rayni.  IS.'^tf 

69.   Com.  1%  Cofenant,  A.  I.  Com,  Dij?.  PU  a.lcr, «.  V.  fl.' 
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7/7.  ^suSi^erformance  must  be  aV^S-i^f;  *and  only  so  much  of  the 
^^f^^'  deed  and  covenant  should  be  set  forth  as  is  essential  to  the  cause 
action,  and  each  may  be  staled  according  to  the  legal  effect, 
thottgh  it  is  nwre  usual  to  declare  in  the  words  of  the  deed  ; 
and  the  breach  also  may  be  in  the  negative  of  the  eofOlMli 
generally,  or  according  to  the  legal  effect,  and  sometimes  In  the 
altcnuiLive  ;  and  several  breaches  maybe  assigned  at  conmm 
law;(rf)  and  d.imiujes  bcinj^  the  object  of  the  suit,  should  be 
laid  sufficient  to  cover  the  reul  amount. 

In  covenant  tliere  is  strictly  no  filca  which  can  be  termed  a  ge- 
neral issue,  for  vm  ettfietum  oaly  puts  in  issue  the  fact  of  seal> 
ing  the.deed  ;(0  and  non  inf  regit  conventionemt  and  nil  Met  are 
insufficient  pleas ;  and  therefore,  most  matters  of  defisnce  muit 
be  pleaded  specicdly.C/)  The  judfrment  in  this  IU:tion  is,  that 
llie  plaintift'  recover  a  named  sum  for  his  damages  which  he 
♦  hath  sustained  by  reason  of  the  breach  or  breaches  of  covenant 

together  with  full  costs  of  suit,  to  which  the  plainiift  is  entitled, 
*  117  though  the  damages  •recovered  be  under  40«.(jr)  unless  the 
judge  certify  under  the  statute  B&z,{h)  When  the  defendant 
suffers  judgment  by  defimlt,  he  is  not  bound  in  this  action  ta 
put  in  bail  in  error,  which  circumstance  renders  the  action  of 
debt  for  rent  or  money  due  on  a  contract  for  a  sura  certain, pre- 
f^r4ble  to  covcnaiu.Ci) 


/F.  J)ETLYUE.i*) 


IF.  JktimtB.  action  of  dethine  is  &it  only  remedy  by  suit  for  the  re- 

covciy  of  a  personal  chattel  in  specie,  unless  in  those  eases 
where  the  party  can  regain  the  possession  by  replevin :  for 


(d)  Post,  TOl.  12.  194.  n.  v.  Com. 
Di^.  Picader»  9^  Y.  4^  Com.  lep. 
146. 

(.-)  Tom.  Di.?.  Pleafler,*  V,  4  tf. 
S  T.  |{.  CS3.    1  Li  v. 
(  f)  Cf.m.  Di*,'.  Pleader,  V.  4.  6tc. 

)  I'idd,  3d  cd.  SSO. 
(A)4dBlfac«.6.  Tiild»t90. 

(i)  Tild,  1077  to  lortr. 

(*)  A«  debt  and  detiaiM  aaaj  Iw 


joined  in  the  same  action,  though  the 
judgment  is  diflbrent,  we  Broval. 
Red.  lis.  Gilb.  C.  P.  S.  «  Seund. 
117.  fi.  nnd  as  it  has  been  generally 
stated  that  dt  tinue  is  not  sn.stHinable 
trhen  the  goofls  came  forftouciy  into 
tlie  deft«dMkt*a  ponesBton,  (sveSBI. 
Com.  159.  pott.  Its.)  I  have  thcfc* 
fore  cnnsidci-cd  Ihii  aodon  under  (lis 
bead  of  ftetigns  ex  cwtraetm. 
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Ill/in  the  actkmt  of  treipiis  and  trover,  ibr  taldng  aw«y  of  JV.Jkamm. 
t,'M^amag  goodt*.  or  in  ammfuit  for  not  d^JnrofwgL  them* 
^  tenagee  oolf  can  be  reeovereiL(^)  Thia  action  may  b^^oti- 
;  i^fidered;  1st.  With  refereoce  to  the  nature  of  the  thij9^^;^(M||»> 
.recovered;  Sdly.  The plakidfr "a  interest  therein  ;  3dly.  The  in* 
^  jury ;  4thly.  The  pleadings;  and  5thly.  The  jii^lq^mem.  ^ 

As  the  object  of  tliis  action,  is  the  recovery  oi  a  bpeciiic  1st.  For  wl»«t 
chattel,  the  goods  for  which  it  is  brought,  must  be  distinguish-  jJJ.^**^  ' 
aUe  from  other  propcrtyi  *and  their  identity  ascertainable  by       *  118 
some^  certain  me«i^  thosit  lies  for  a  horse,  a  coW|  Or  mooef 
4;  -  In  a  b«f  iv^q^jl^  p^plfllj  or  corny  &c.  not  in  a  bag  or  chest  or 
«  ^  otherwise  dis^gnishaUe  &om  property  of  the  same  descrip^ 
.  rtkot  detinue  cannot  be  8ttpported.(it)  It  !i^  upon  a  contrgct 
,  ,fi»  not  delivering  a  specific  chattel  in  pursuance  of  a  bailment 
or  other  contract ;(/)  but,  as  to  support  this  action)  the  pvo* 
,    perty  in  some  particular  chattel  must  be  vested  in  the  phdntiff, 
,^^asu7n/isit  or  debt  in  the  dctinet  is  the  only  remedy  for  the  non* 
^,  delivery  of  corn,  &cc.  sold,  where  no  specific  corn  was  contract* 
K  cd  for.(oi)  ^ 
,  .A  person  who  has  the  absolute  or  general  prpperty  in  goods,  2<]tv  Tin 
and  the  right  to  immediate  possession,  may  support  this  action  {mc  * 
although  lie  has  jiever  had  the  actual  possession ;  therelbre  an 
heir  may  maintain  detinue  for  an  heir  loom ;  and  if  gooda  bo 
delivered  to  ^  to  deliver  to  By  the  latter  may  support  thia  t04 
tion,  the  property  being  vested  in  him  by  the  delivery  to  his 
usc.Cn)    But  if  the  plaintiff  have  not  the  right  to  the  imme- 
diate possession  of  tlie  goods,  and  his  interest  be  in  reversion, 
he  cannot  support  detinue,  trover,  or  trespass.(o)    A  person 
wlio  has  only  a  spcdat  property,  as  a  bailee,  8cc.  may  also  sup- 
port this  action,  where  he  delivered  the  goods  to  the  defendanti 
or  they  were  taken  out  of  such  bailee's  custody^)  It  b  said 


{k)  SBk  Cmb.  146.  WigM, 
•    IflO.   Cob  lit  M  bw   Gun.  1% 

Detinue,  A. 

(k)  Com.  Dig.  Detinue,  U.  C.  Co. 
LitS«6.  b.  aBLCoia.152.  iifiulstr. 
301. 

(I>  Fila.N.ai3l.  Wiik^,  UQ. 


(n)  3  Woodd.  104.   1  P}  er,  S4. 
(fi)  S  SsMid.  47.  a.  a>  1  Bro.  Abr. 

Dclinae,  pi.  50.  45.  1  Roll.  Air.  §06. 

Com.  Dip:.  Dt  tiuuc,  A. 
(o)  r  T.  R.  9. 

Ip)  Bro.^br.  Detinue.  S  SsasC 
47.b.cd. 


Digitized  by  Google 


121  OF  TUB  FOMU  OP  ACTION. 

iK.  ifeHme.  parcel)  in  case  they,  or  either  of  themy  canoot  be  returned  p 
and  therefore,  where  th^  action  is  for  scveml  chattels*  the  jWf^ 
oueht  hj  their  verdict  to  assess  the  value  of  each  separately 
and  it"      jury  neglect  to  find  the  value^  the  oiniaslon  cannot 
be  illl^lSf^  writ  of  inquiry.(7)   The  judgment  b  in  the'^ 
\12      altemative,^hat  the  plaintifr  Mo  recover  the  good?,,  or  the^ 
value  thereof  if  he  cannot  have  the  pfoods  themselves,  aiid  iiis 
damages  for  the  detention,  and  his  hiii  co^is  of  suit.(r)  This 
action  is  in  most  cases  still  subject  to  wager  of  kivr,  on  wi»ich 
account  it  was  not  much  in  use  till  that  mode  of  trial  became 
obsolete}  but  now  it  is  frequently  adopted. 


'  or  Acriws  lv  fobm  ex  mLwro. 

^ittttreaf  in-      PcrHonal  aclions  in  funn  cx  delicto^  and  >vhich  ai  c  princii>a!!v 
Jtfrirt  ex  1     ■  , 

ikticto.      for  the  redress  of  vrongs  uncoiin<  ftcd  witii  contract,  arc  case. 

trover,  detinue,(«)  replevin,  and  trespass  vi  et  armh.  Alixed 
actions  arc  ejectmenCf  waste,  8cc.  Before  we  consider  the  ap» 
plicaiioa  of  these  remedies^  it  is  advisable  to  take  a  eondae 
iwm  of  the  mMv  of  the  ififfeient  hijoriee  «r  dMtrfo,  becanae 
^  they  in  general  govern  the  form  of  the  acdon  ;  thus  if  the  in- 
jury  be  JbrefSh^  and  oocasftoned  inmetBaiefy  by  the  act  of  the 
defendant,  ttnfim—  v6  ti  0rmU  n  the  proper  remedy;  but  tf 
ihc  injury  be  not  in  legal  contemplation, yomA/c,  or  not  direct 
and  immediate  on  the  act  done,  but  only  consequentialy  then  the 
Hi  123  remedy  is  by  aciion  on  the  catte  ;(/)  and  •there  are  other  points 
relating  to  the  nature  of  injuries^  which,  as  tbcy  afiiea  thefona 
of  the  action,  are  nuHerial  to  be  ascertained.  . 

Injuries  er  deUet^  are  in  legal  oonaidetatiQn  cenunitted  tdih 
Jhme^  aa  eesautta  and  baiieilea>      or  vitkout  /orcgf  aa  alander« 


(p)  fiBI.  Repw  8M.  all.  VL 
Us. 

(9)  10 Co.  UO  h.    Salk  206. 

(r)Cro.  Jac.CS'2,  5.  rid.l'g  Fnmfl, 
.102.  TovRieiwl'b  Juilptnciil,  1  Book, 
SU.  e  Book,  64,  3,  4,  S.  AsCim'a 
Entm  «R«!flir.«4. 

(«>  We  hmr  «JmdNr  eonsiikped 


diU  netkm,  -rnkkh  we  Imito  twa  lie* 
fiir  BOUHldivMj  oCgoai*  aflooiidiiif 
to  ft  Mfllnct,  and  thetcftrc  it  jb  oar 

t^r-r f-^-ixrj  to  ptn  it  Author  eomiilcr*' 

lion. 

(0  S  East,  593.  600.  Ld.  Raym 
tS99.  8lm.es4.  ST.R.S3I.  Bt- 
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Stc.(ii)  Tlicy  arc  also  ciliier /.vjmf  £//<;/£•  ti/irf  direct^  ov  mediate  and  Mature  0/ 
eonac'/ucfuial.    It  is  IVcquenily  difTiciilt  to  dctcmunc  when  the  ^^SScSf 
injury  is  to  be  considered  forcibie  or  not)  and  when  immediate 
<ir  conflfiquential,  and  therefore  whether  trespass  or  case  is  the 
proper  remeily.(«) 

Force  is  in  legai  consideration  of  two  descriptions,  either 
imfUied  by  law  or  attmt ;  force  is  impUed  in  every  trespass  qttare  ^ 
ciausum  fregit.(x)  The  distinction  is  material,  and  is  thus  put 
in  i>alki  ld :  "  If  one  enter  into  my  jjround,  I  must  request  him 
"  to  depart,  before  I  cim  h.y  liunds  on  him  tn  lurn  liiiu  out ;  for 
"  every  im/iontio  manuum  is  an  assault  and  battery,  which  can* 
^  not  be  justified  upon  tike  account  of  breaking  the  dose  tn  bno 
without  a  previous  request  to  depart  |  tbd  other  is  an  actual 
forcei  as  in  burglary t  as  br^akiag  open  a  door  or  gate,  and  in 
that  case  it  is  lawful  to  oppose  force  to  force  1  and  if  one 
«  brcuk  down  the  gate,  or  come  into  my  close  vi  et  amda^  I 
"  need  not  request  him  to  be  gone,  but  may  lay  hands  on 
"  him  immediately ;  so  if  one  come  forcibly  und  take  away 
my  goods»  I  thay  immediately  oppose  him,  lor  *  there  HI 
h  no  time  to  make  a  request."(y)  In  tho  case  of  fiilse 
Imprimment  also  fisrce  is  implied  i(z)  and  the  same  rule  * 
prevails  where  a  wile,  daughter,  er  servant  liave  been  enticed 
away  or  debauched,  though  in  fiict  they  eonsentedf  the  law  coo* 
Bide  ring  them  incapable  of  consenting;  and  trespass  may  be 
buppoiitd,  though  case  for  the  consequence  oi  ilic  wjonK  ivp-  ' 
pears  to  be  the  more  pi  ojii.r  form  of  dcclaruiion/fi")  The  dt- 
grcc  of  violence  with  which  the  act  is  done  is  not  material  a« 
fur  as  regards  the,^m  of  action,  for  if  a  log  were  put  down  in 
the  most  quiet  ix^y  upon  a  man's  footy  the  action  wouid  be  tres'* 
^ass  I  but  if  thrown  into  tlie  ttiad  intli  whatever  violence,  and 
one  tfitrtforda  <ell  over  it,  it  would  be  case  and  not  trcepass^A) 
With  rd^pect  to  injuries  to  a  right  ore  property  not  taii^ibUf 


(w)  Ante,  IM.  a.  t  e  H«ir,  1t<»  N.  P.  wMflMlii  aes. 

8  T.  R.  191.    3  Bvm  1114.  (a)  3          18.   Tilt.  X.  B.  89  C- 

e  New  Kcp.  S65.  454.  S  T    R    361      C  East,  3Sr.     3  Ut 

(x)2Sidk.641.   Co.  Lit.  35;.  b.  Com  Uu.      Acw  Rep.  i65.  4H. 

161.  b.  ice.  ft.  1  Saand.  II.  140.  a.  4.  ft  .(4)  Per  La  Bknc|  J.  f  Bait,  ^ 

T.R7t.m  Bm.  Abr.lltTrMiiaM.  JLSlni.  «Mi  f  t.  It  «4e.  •  Ver 

(y)S8iJk.  641.  i  T.  K.  rs  357.  Rep.  365.4S«» 

Vot.  I.  [  18  ] 
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.\:       of  in.  such  as  repuuUon  and  health  %  and  reul  property  kicorporeal,  «• 
a  right  of  way,  common,  &c.  aa  the  matter  or  property  injurei 
cannot  be  affected  immediately  by  ojiy  substance,  the  injusiea 
thcrcLo,  however  niaicvulciil  and  however  conirivecl,  cannot  be 
cons'k'cred  «s  conimiticd  wiih  Torcc  ;  c)  and  in  general  u  mere 
nonj'mtantc  cannot  be  coubtciercd  as  forcible,  lor  where  there 
has  been  no  act>  there  cannot  be  force,  as  in  the  case  of  a  neg- 
lect (o  t^ike  away  titUes,((/j  or  a  mere  detention  of  goods  witb^ 
cm  an  unlawful  taking  \[t)  or  *the  neglect  to  repair  the  banks 
of  a  river,  whereby  the  plaintiff's  land  was  overflowed,(/)  or 
nc  J  lect  lu  redeliver  a  bcasi  distrained  damapre  feasant^  when 
builicicnt  amends  were  tendered  belorc  tlic  beast  was  iTn])ound- 
ed.(j§r)    Whcnii  is  material  lo  rely  n\>ov\  actual  force  in  fiiettd- 
in^^  as  in  the  case  of  a  forcible  entry,  the  words    rmm  fsftti^* 
or    with  strong  hand,"  should  be  adopted  ;(A)  hut  b  other 
cases  the  words  ^  td  et  armuf*  or  with  force  and  annsy  are  waS* 
ficient.(/)'  • 
\vi  injury  is  considered  us  invnediate  when  tlie  act  complain- 
,  ed  of  //vfT/  and  not  merely  a  comt  (juince  of  that  art,  occai^c^ 
the  injury ;  thus  if  a  blow  be  given  by  one  to  another,  or  he 
jdrivc  a  carriage  and  horses  against  him  or  his  propert7,(^>  or 
if  he  pour  water  on  another  person  or  his  tand,(/)  or  do  any  act 
thereon  |(ir}  or  if  a  wild  beast  or  other  dangerous  thing  be 
tnnied  out  or  put  in  motion^  and  mischief  immediately  en- 
hur  Jn)  or  it"  a  log  be  thrown  into  a  lii^hvvay»  and  in  the  act  of 
tlivowing  or  filling;,  hit  another,  ilie  iiijury  is  immediate,  and 
trespass  is  the  i  emedy        and  where  a  lighted  squib  was 
thrown  in  a  markei-place,  and  afterwards  thrown  about  by  others 
in  self-defence,  and  ultimately  hurt  the  plaintiff,  the  injury  was 
considered  as  the  immediate  act  of  the  first  thrower,  and  a  tm- 
pass ;  the  new  direction  and  new  force  given  it  by  the  other 
persons  not  being  a  new  trespass,  *but  merely  a  continuation  of 


When^imme- 


(c)S  Bk  Com.  3. 
((/)lB.StP.476.  LiLII^.Ift& 
(f)  9  Ssiand.  AT.  k.  I. 

(/)  IJtti.  Ahr.  Act.  Surlc  Cnsr,  pi. 
36.    Fitz.  N.  B.  yj.  llau.  AUr.  Tcvr 

puss . 


(//)  8  T.  n.  Jj7.  3r8. 
>  UL  ibiiL  AjalOp  183.  a.  a. 

(0  '2  L.I.  Kay  111.  1 403. 
(m)  1  Ia\.  K  .ym.  188. 
(n)  3  Kast,  W6. 
io)  I  Sir*.         Autc,  125. 
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tbe  orif^l  fbm      and  where  the  defeadant  drhusg  hU  car*  AV'«r  '*f'^ 
mgeoo  tbewfongaideofAnMMlt  when  it  WIS  darky  by  acrident  jjciicto, 
.dgQre  aj^ainst  the  plaintiff's  curricle,  it  was  holden  that  the  inju- 
ry nluch  the  phiinlilT had  siistuiiicd,  havin;.;  been  immediate  from 
the  act  oCdriviDg  by  the  lieieQdant,  the  proper  rciiicciy  wu&trcii- 
.  paBs.(y) 

But  where  the  damage  or  iojury  ensued  not  directly  from  the 
act  complauied  <ii»  it  ts  termed  ^wue^urntial  or  mediatey  and 
cannot  amount  to  a  treqMas  \  thnain  the  instance  just  stated,  if 
alog  in  the  act  of  being  throws  into  the  highwa/^  hit  another^ 
the  injmy  is  immediate  ;  but  if  after  it  haalallent  another  ium> 
ble  over  it  and  be  hurt*  tlie  injury  is  only  consequential  und  the 
remedy  should  be  case  :(r;  so  if  a  person  ])our  \\aier  on  my 
lundf  the  injury  ib  immctiiutc  bul  it  he  stop  up  a  water-rotn*<H; 
on  his  Qwu  land,  or  if  he  place  a  spout  ou  his  own  building,  in 
consequence  of  which  water  afterwards  runs  thcreft  cm  into  my 
land,  the  injuiy  is  conaequentiali  because  the  flowing  of  the  n^in 
water  which  was  the  immediate  injurf,  wasoottbewrongtloer'a 
immediate  act»  bnt  oolf  the  consequence  thereof,  and  which 
will  not  leader  the  act  itself  a  trespass,  or  an  immtdiatc 
wroni^.(*) 

It  is  chicily  in  actions  (or  running  down  ships,  that  dlu'u  u'.ties 
occur,  because  the  force  whicii  occasions  the  injury  is  nui  in 
such  case  necessarily  *the  immediate  act  of  ihe  person  steer-  *  ]27 
ing,  for  the  wind  and  waves  may  and  generaUy  do  occasion  the 
force,  and  the  personal  act  of  the  party  rather  conttsts  in  put- 
ting the  vessel  in  the  way  to  be  acted  U]M>n  by  the  wind,  and  the 
injury  might  even  have  happened  from  the  operation  of  the  wind 
and  tide  counteracting  his  efforts.(«)  In  the  case  of  injuries 
arisinj!:  from  drivin^^  c.^riaf-cs  or  navi;;ulin^  slups,  if  the  injtiry 
were  imnu  ;.ia\c»  and  bt-  staled  in  the  deck%ration  to  have  been  ^ 
wJ{futly  committed,  or  appear  lo  have  been  so  on  the  trial,  the 
remedy  must  be  trespass  bul  if  the  injury  were  attributa* 
ble  to  negligence,  thouf^h  it  were  immediaiey  tlie  party  injured 


(/>)  3  WB».  3BKlt«iK  89^  («)8tnw6;^  5.  til.  Raym.  S39«. 
8  T.  R.  190.  9  Burr.  ttti. 

3  F,:,*»i.  5«'l    2  Xtw  Ucp.  nr.      {u)  .1  East,  COl.  fiM.   6  T.  R. 
(r)  .1  Esttt,  (i02.    t  StriL  W6.   5   I  B.  &  V.  47f.. 
T.  U.  6-i9.  *"  ..(**')  8  T.  11. 188.   3  Eil«^  fiOl. 
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Mntureofin-  has  an  election,  either  to  treat  the  negligence  of  tlic  defendant 

jurira  ex  -j  u 

Delicto.  as  the  causc.of  action,  and  to  declare  in  case ;  or  to  consider  toe 
act  itself  as  the  injuiy,  and  to  declare  in  trespass.(a:)  In  Scott 
V.  S/i(/}/tcrd,(y)  Mr.  Blackatone  said,  that  a  person  may  bring 
trespass  for  the  immediate  injury,  and  subjoin  a  /irr  quod  for  the 
consequential  damage,  or  case  for  the  consequential  damage^ 
passing  over  the  immediate  injury  ;  and  in  Pittt  v.  Gaince  and 
anothcr,(z)  where  the  declaration  was  in  case,  and  stated  tliat 
the  plainliiT  was  master  of  a  ship  laden  with  com,  ready  to  sail, 

*  128       ^'^J  that  the  defendant  seized  the  •ship  and  detained  her,  where- 

by the  plaintiff  was  prevented  from  proceeding  in  his  voyage, 
an  exception  was  taken  that  the  declaration  should  have  been 
trespass,  and  several  cases  were  cited ;  but  Lord  Holt  observed 
that  in  those  cases,  the  plaintiff  had  a  property  in  the  thing  taken, 
but  here  the  ship  was  not  the  master's,  but  the  owner's ;  the 
master  only  declared  as  a  particular  officer,  and  could  only  re- 
cover for  his  particular  loss,  yet  he  might  have  brought  tres- 
pass, as  a  bailee  of  goods  may,  and  declared  upon  his  posses- 
sion, which  is  sufficient  to  maintain  trespass.  Hence  it  appears 
that  either  trespass  or  case,  may  sometimes  be  supported  w  here 
there  is  6of/j  an  immediate  and  also  a  conseguc7itial  injur)'. (c) 
'Ihc  Irgulily  or  illfgaiity  of  the  original  act  is  not  in  general 

oriif/mif  act  .      .  .   .  , 

uot  iuaieri;d.  the  criterion  whether  the  injury  was  immediate  or  consequen- 
tial, or  whether  tliC  remedy  should  be  trespass  or  case  for 
a  person  may  become  an  immediate  trespasser  xn  ct  armis,  even 
in  the  performance  of  a  lawful  act,  if  in  the  course  of  such  per- 
formance he  be  guilty  of  neglect,  as  if  he  hurt  another  by  acci- 
dent, yet  he  is  answerable  in  trespass  t/  et  armia,  us  for  an  imme- 
diate injury  ;(c)  so  case  w  ill  lie  for  doing  an  unlawful  act,  if  the 
damage  sustained  thereby  be  not  immediate  but  conscqucn- 

*  129       tial        however,  if  tlic  injury  were  'under  regular  process,  as 


(r)  2  New  Kep.  117.  8  T.  R. 
1&8.    3Kafct,  601.    1  B.  8t  P.  472. 

(i/)  2  ni  Rop.  807.  11  Mwl.  180. 
4  Co.  04.  b.  y5.  Hob.  180.  Sty.  99. 
1  n.  k  P.  47.^.  2  Burr.  1113.  Salk. 
iio. 

(s)  1  Salk.  10. 

(o)  1  Salk.  10.  n.  n.    Scd  vide  11 


Moil.  ISO.  1  8cmb.  contra.  2  New 
Ufp  3fi5.4.'>4. 

(A)  1  Stra.  fi.l.>.  n.  2.  3  East,  fiOl. 
3  Wils.  400.  2  HI.  Rep.  804.  2  Ncvr 
Rep.  365.  454. 

(r)  M.  ibiil.  Wilv  411.  1  SUn. 
S9«.    27  Hen.  VII.  28.  fl. 

(r/)ll  Mod.  180.  3  WiU.  410,11. 
2  Bl  Rep.  895, 
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In  iSm  mm  of  •  iwiirSBni  vtrmt  or  prosAcmton,  thourh  such  ^^'^^'^r^ 
uijury  were  forcible  aoU  immediate;)  yet  tiie  leiuedy  must  be  JJtuctv. 
ca8c.(e) 

Nor  is  the  intent  or  design  of  the  wron2:docr  the  criterioiit  j^^i*^" 
a»  to  tlM  form  of  the  mnedy ;(/)  for  where  the  act  occasion- 
iag  an  injofjr  k  iiDkwlui«  the  inleiit  of  the  ^wrongdoer  it  im* 
matiefkl  ;(ir)  and  it  k  «lMrt  that  the  ntnid  needs  not  concur  hi 
eet  that  occwianB  an  injury  to  anotherv  and  if  the  act  occa- 
sion an  immediate  injur^^  trespasa  is  the  proper  remedy  with* 
out  reference  to  the  intent  ;(^)  if,  however,  in  pleading^,  the  in- 
jury be  stated  to  have  been  coniniiucd  wiiTuU)  ,  and  in  oihur 
Inspects  it  be  uncertain  whether  it  were  immediiite  or  cont»e- 
quentiali  tho  court  wiU  consider  it  as  an  immediate  injury.(i) 
IThere  we  mmf  cases  in  the  bookst  where  the  injnrf  being  di- 
net  and  iounediaief  trespass  faasl>een  holden  to  lie»  though  the 
iBjiu^  iRieie  not  imentSaaalt  as  in  Wmwr  Ward^k)  where 
the  defendant,  exeidaing  in  the  trained  bands,  and  firing  his 
musket,  by  accident  hurt  the  plaintiff ;  and  in  Unthrwcod 
J/ciu^o)i,(l)  wlicrc  one  unrockiili^  a  gun,  it  went  of],  and  acci- 
dentally wounded  a  by-&tander ;  and  if  one  turnini^  round  sud- 
dealy*  were  to  knock  »iother  down,  whom  he  did  not  see, 
without  intending  ity  no  doubt  the  "action  should  be  U'es-  « 
peas  ;(m)  and  where  a  person  aeeidentaUf  drives  a  carriage 
against  that  of  another,  the  injmy  b  immediate,  and  trespass 
the  remedy,  though  tlie  defendant  was  no  otherwise  blameable 
than  in  driving  on  the  wrong  side  of  the  road  on  a  dark  night//?) 
However,  in  favour  of  public  officers,  who  arc  hound  to  obey 
the  process  of  the  courts,  if  a  sheriff,  after  a  secret  act  of  bank- 
ruptcy committed  by  ^,  levy  goods  under  an  execution  against 
him»  he  cannot  be  sued  by  the  asdgnees  in  trespass  but  only  in 
crovcr,  because  such  public  officers  ought  not  to  be  made  trespas- 


(e)  3  T.  It.  185.  (0  3  East,  593.  GOI.    8  T.  R.  IDl. 

if)  3  \\"tt».  309.  «  Bl  Rep.  833.  1  Kut,  109.  8  Burr.  1114. 

S£MNt,  5'}0.  GOI.  (h)  Hob.  134. 

i^)  C  Etist,  464.  473,  4.  8  fittrt,  (/)  i  Stm.  .^00. 

lOr  (hi)   Vcv  Ld.  F.lleuliorough,  aoil 

(A)  Per  JUi.  KenjODy  S  T.  li.  190.  Lawicucc,  J.   J  EaM,  595,  G. 

9  EMti  599. 601.  (n)  3  East,  593*  Qa.  S  New 

119. 
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Xottire  of  in-  sere  bf  r«]atk)n  ;(o)  and  in  tome  other  cmm«  thouf^h  tito  InceiM 


may  not  be  matci  ial  lo  ihe  iovm  of  action,  it  inay  decide  v  hcllicr 
any  action  be  sustuinable,  as  if  ihc  intent  be  ioloinnus.  uhcn  the 
civil  remedy  may  tic  merged  in  the  felony,  or  where  words  firi-^ 
majacie  slanderous  were  not  spoken  malkkMisIy ;  and  in  some 
CMOS  of  involnntitry  iretpesaes  to  land,  committed  not  by 
party  himself  but  by  his  cattle^  a  tender  of  amends  may  he 
pleaded^/k) 

For  some  tort9  which  may  firima  facie  appear  to  be  forcible 
and  iiiiiiiciaatc,  as  foi  m\  excessive  d!8trcsSt(7)  o^'       driviut^  u 
disirc&s  GUI  of  the  county  in  whicli  it  was  taken, (r)  or  for  in- 
juries to  pei'sonal  or  real  property  in  reversion, («)  or  against  a 
^  151      bailee  of  personal  property  *hanns an intereat  therein,  and  who 
has  injured  the  same,  but  not  destroyed  ix^i)  an  aotim  on  the 
case  is  the  proper  remedy :  so  though  a  master  m^  he  liable 
to  compensate  an  immeduite  injury  committed  by  his  servM 
with  force,  yet  the  action  against  him  must  be  case,  though 
against  the  servant  it  should  be  trespflBS.(fi) 
Summar)'   of      From  this  concise  view  oi  ilic  nature  of  injuries  ex  dcliclo^ 
pf^nts*"*on**'       ^^^^^  '^^'^  fi'f  in  the  followliii^  obscrvatioijs  on  the  propcnies  of 
ftwmWnction  ^"^^^^  particular  action,  ii  may  be  cuUeclcdi  that  there  are /bur 
fD»y  dcpcuU.  leading  points  to  be  attended  tOr  in  deciding  what  fiwm  of  ac- 
tion slioutd  be  adopted,  i'itrt^  the  nature  of  the  timUer  or  iJUng 
affected ;  tecontUy^  the  platnufT'a  rigAt  thereto ;  thirdly^  tlio 
mean*  by  which  the  injury  was  effected  i  and  /ourtMyt  the  n," 
tuation  in  which  the  defendant  stood. 

Aiul  firsts  the  nature  of  the  matter  or  thing  afTeclcd  ;  as 
whether  it  were  substance  or  tanicible,  as  ;hc  body,  i)crsonal 
chattels^  and  rewl  properly  corporeal  ;  or  not  tangible,  as  health, 
reputation^  and  real  property  incoi-p(;real.  In  the  first  instances 
as  the  property  might  be  affected  immediately  by  i|n  injury 
committed  with  force*  trespass,  case,  replevin,  trover,  or  de« 
tinue,  may  or  may  not  be'  sustainable,  depending  on  the  other 


(o)  1  nurr.  20.  I  T.  H.  480.  I 
Lev.  1*3. 

21  Jrir.  1.  o.  16.  3.  s.  Vin.  Abr. 
Tn'*pr\'S  5  : \  .>7. 

(V)  -.'2  fit  n.  ill.  c.  4.  3  ni.  C'lm. 
12.  iJSu-a.  851.  iBorr.  590.  Fiug. 
83. 


0  )  M.  IbiiL  SlnsLIOO.  3  Lev. 
47.  eStnulSTd. 

(»)  4  T.  R.  480.    7  T.  R.  9.  Com. 
Wt'^.    .Vrti«»n  <m  Cp«'',  Vnisance,  Ik 
(f)  line.  .V  h.  Ti-cspass,  B. 
(lO  I  EMt,  108. 


Digitized  by  Google 


OF  THE  FORM  OF  ACTION.  Ul 

three  points,  and  the  panicular  propcrtifs  of  each  aclion  ;{'w)  Mhtunqfiiv 
but  in  the  iuller  instances,  un  aclion  on  ilic  case  is  in  general  JMUcf. 
the  only  remedy,  because  the  property  could  Dot  be  iojured 
immedbtelf  bjr  force. 

*&cefiri^,  the  iiMai«  of  the  plaintiff's  f^irAf  to  the  ^  132 

thing  aflbcted ;  as  if  in  the  peraon*  whether  it  were  absolute  or 
reladve*  in  the  latter  instance^  case  beings  sustalnablet  however 
fiireible  the  injury  ;  or  If  to  personal  or  rea!  property,  whether 
It  were  in  ses  cr.ilty  or  joim-tcnancyt  or  in  cuiiinion,  or  in  pos- 
session or  reversion  ;  in  the  hist  insiancc,  nciilicr  trespass,  uo* 
"vcr,  rcpievin,  nor  detinue,  could  be  supported,  but  only  case.(x) 

Jlkmiiyy  the  memta  by  which  the  injury  was  clFected ;  as 
wlictlMr  it  were  a  ceimnisaian,  or  an  oinis:doD«  in  the  latter 
case,  trespass  is  not  In  general  sustnnable  ;(y)  or  with  or  with- 
out ibree,  actual  or  impliedi  for  if  without  force,  case  is  in  gene- 
ral tiie  remedy  ;(2)  or  immediate  or  conseqoemial ;  in  the  lat* 
ter  caset  trespass  is  not  sustainable  ;(a)  or  whether  the  injury 
were  committed  by  the  defendant  himself,  or  by  his  agent  oi 
servant,  or  by  iiis  cattle,  or  propcrty,(A)  or  under  colour  oi  u 
distress  for  rent)  kc.  or  of  the  process  of  a  superior  or  iofcrior 
court. 

I^ouftAfy^  the  situation  or  character  in  which  the  defendant 
stood,  as  whether  he  were  jeint^tenant  or  tenant  in  common 
with  the  plaintiff  ;(0  or  whether  there  were  any  privity  of  Con- 
tract between  the  pbintlff  or  defendant,  in  respect  of  the  latter 
being  tenant  or  bailee,  when  in  general,  trespass  cannot  be  sup- 
ported.(ti)  Keeping  in  view  tlicac  nnporUknt  points,  \vc  will 
proceed  to  consider  tiic  "natui-c  and  particular  appiicubiiity  of  *  133 
the  sevei'ai  actions  iu  form  ex  delicto. 


(•.r)  Keplcviii  lies  only  for  personiJ  (=)  Ante,  I2C,  3. 

property,  and  uol  for  taking  part  of  (a)  Ante,        125,  6. 
the  rru^Ald.    4  T.  R.  SH,  Ante,  131. 

(.«•)  7  T.  R.  9.  (0  ^"t*^'        -  Saund.  47.  g. 

(y)  Ante,  1S4.  (d)  Pott,  fi«e.  Ab.  Ttes^am,  B. 
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LAcmofrwwm  era. 

I,  Ontheam*  We  have  seen  that  tfab  action  is  so  termecU  as  disdaguish' 
ing  the  remedy  from  the  Previa /ormata.(c)  Itk  its  most  com- 
prehensive signification,  it  includes  aaeutnpsit  as  well  as  an  ac- 
tion in  foi  in  ejc  delicto  ;  but  at  the  present  time,  v,iicn  an  ac- 
tion on  the  case  is  mentioned,  it  is  usually  understood  to  mean 
an  action  in  tbrni  ex  delicto  ;  aiid  thereix>re>  where  a  navigaticMi 
act  enacted  ihat  the  company  might  sue  for  callsy  &c.  by  actioa 
of  debt,  or  on  the  cau^  it  was  holdcn  that  an  actioa  on  the  caie 
in  tort  lay,  though  the  defendant  might  thereby  be  deprived  of 
the  benefit  of  a  set-o{t(/] 

Actions  on  the  case  are  founded  on  the  common  IaW|  or  upon 
acts  of  parliament,  and  lie  generally  to  recover  dama^et  for 
torts  not  coniniitlcd  with  force  actual  or  implied,  or  luiving  been 
occasioned  by  force,  wlicre  the  injiuy  was  not  immediate  but 
consequential,  or  wliere  the  interest  in  the  matter  affected  is  only 
in  reversion  when  trespass  is  not  sustainable. (^)    Torts  of  this 

^  154  nature  are  to  the  absolute  or  relative  rights  *of  fier^ontf  or  to 
/lenonai  fsmiicrty  in  possession  or  revcrsioQi  or  to  real  properQr| 
cofporeal  or  incorporeali  in  possession  or  reversion.  Those 
injuries  may  be  either  by  nonfeaaance  or  the  omission  of  some 
act  which  the  dclciulaiit  ought  lo  perform  ;  or  by  misjeasancej 
being  the  iuipropcr  performance  of  some  act  w  hich  might  law- 
fully be  done  ;  or  by  malfeasance^  the  doing  what  the  defendant 
ougiit  not  to  do;  and  these  respective  torts  are  commonly  the 
performance  or  omission  of  some  act  contrary  to  the  general 
obligation  of  the  iaw,  or  the  particular  rights  or  duties  of  the 
particsi  or  of  some  express  or  implied  contract  between  them» 
This  action  is  not  confined  to  injuries  merely  ex  delicto^  it  is  a 
concurrent  remedy  with  aammfmit  for  many  breachel  of  con- 
tract, not  merely  for  the  p.iymcnt  of  money,  whether  the  breach 
were  no}iJ'<  tu'  uncff  misftasancc,  or  ma!Jrasarice.(h)  Tims  case 
lies  upoii  an  express  agreement  for  obstructing  tiie  piaiinitTin 
the  enjoyment  of  an  easement,  wiiich  the  defendant  stipulated 


(r)  AdU;,  83,  4,  5.  0».  7-2.    Fitx.  N.  B.  94.  a.  145.  * 

(/)  7  T.  H,  3ft.  New  Uep.  47.   6  East,  33a.   S  Wfl* 

(l)4T.R.4«9.  7T.R9.  95i  SWila.31».  1T.B.S74. 

(A)  Bro.  Abr.  Avtion  oa  Cue,  pi.  7. 
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tetthe  iWttiff  tbodd  hsfe  tJw  beaefo  ofiCf)  md  it  is  also  «  /  OnrA^cvM*. 

ptoper  remedy  agatint  biiiieM  for  negiigeiite  in  the  cara  of 

gooib;(ib)  Hid  it  seems  ywt  it  lies  ereu  for  not  accoimtin^^  fur 

the  prodvoe  of  btlfs  delivered  to  the  tiefendviu  10  t^ct  tliscount- 

ctl.(/)    V{ aatiumfinit  besdopttd,  the  i  t<iu(\,i  i  or  promise  nuiit  be 

fonnally  stated  in  the  declaration  ;  but  iii  r  /v/-  it  is  oihci'wivc^ 

which  •circumstance  constitutes  the  principal  liiiicrcncc  be-        ^  j^j/j 

twceii  tJic  two  forms  of  actton.(/n)    '1  he  judgment  of  Lonl 

MUeM6urf>ugh^  Cb.  J.  in  the  case  of  Oovett  v.  Madnidgtyin)  cx* 

plains  the  advmteges  arising  in  msnf  Instances  from  the  sdop- 

tion  oi  the  action  on  the  case*  in  preference  to  the  action  of 

attvaif^  ;  viz.  « there  la  no  inconvenience  in  sitfTerlnf^  the 

party  Co  allege  his  gravamen  as  a  bresch  of  duiy,  arising  out 
^  of  an  employment  for  hire*  and  to  consider  that  breach  of 
**  duty  as  tortious  ne^lii^ence,  instead  of  considcrini*  the  sLinie 
**  circura;>unceb  as  roriniii)^  ;i  lneach.of  promise  itii'j/iicd  iiuin 
"  the  same  consideruiion  of  hire  \  by  ailo;\  in^  it  U)  !jc  consider- 
"  cd  in  either  way,  according  as  the  negteci  of  duty  or  the 
"  breach  of  promise  Is,  relied  upon  as  the  injury,  amultipiichy 

of  actions  is  avoided  i  and  the  plaimiflTi  according  as  the  con- 

venienoe  of  his  ease  reqtiirest  frames  his  principal  count  in 

stteh  a  mamier,  as  either  to  join  a  count  in  trover  thecewitht 
*^  if  he  have  another  catise  of  aciioa  other  than  the  action  of 

oHumptiU  or  to  join  widi  the  anumfimi  the  common  countsi 
«  if  he  have  another  cause  of  action  to  which  they  are  applica- 

hie  ;  and  other  advsnta^es  ensue  from  the  adoption  of  case 
**  insilead  of  a:  ■unt/ihif,  viz.  th.:t  in  the  former  :ii  :ion,  the  dc- 
**  fendant  n^niiol  pIcLid  in  ahjicint-  nt  llie  noM-j(/nu!'.  r  of  other 
*'  parties  as  clcfciidi-nis  ;  ;>iul  the  piaiiuilf  will  rccoveri  if  he 
»'  prove  one  of  several  dcfentlantb  lo  be  liable. "(0)  ^ 

♦Case  is  the  proper  remedy  for  any  injury  to  the  abholute 
rights  Cj/'/icr«o«*notimmcdiute  l)ut  conse(iuential  j  as  for  keep-  »U«»i«»4c»». 
mischievous  animals,  having  notice  of  their  propensity 


(n)  3  East,  TO. 

(0)  .»  K;i-,l,  CI. 


(/)  I  Nfv.-  Ilc|..  ir.    r.  KHsr,  33.;.  {/>)  Ai.tc, 

i,in)  Supra,  note  (/ »,    U  Kft-U,  aJS,   OuS  Ui 
Vol..  I,  [  U  1 
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X  ihthetatf'  or  Iw  specul  damage  aitiaitig  fimn  a  pcSaAc  inutMca  f(grX*) 
but  if  the  injai7  were  ioiMdii^  at  If  tlie  ifufanrtiai  imted 
his  dog  to  bite  another,  or  let        a  daogeroaa  aataaai 
or  if  in  the  act  of  throwinj^  a  tog  into  a  pebUc  atteett  H  iMPt 

the  plaintiff ;(«)  or  if  en  injury  be  committed  by  otttleCO  to 
laiul,  the  uciioii  should  be  trespass.  Also  whenever  an  injuiy 
to  a  person  is  eft'ected  by  regular  procena  of  a  court  of  coiu- 
pctent  jurisdiction  though  maliciously  adopted^  case  is  the  pro* 
per  remedy*  and  trespass  is  not  8uattaiiable;(u)  as  for  a  ma- 
lidens  arrest  or  for  analiuoua  proaeciatioD  of  a  criaunai 
c^rge  before  a  maglstmte  or  otherwln;(j?)  and  if  the  |sd- 
ceeding  be  maiicioiiB  and  unfaunded»  though  it  were  inrthiBt«l 
in  a  court  having  no  jurisdiclloDy  case  may  be  supported  er 
trespass  formerly  it  was  usual,  in  these  instances,  where 
several  persons  combined  in  the  prosccutioiii,  lu  jiroceed  by 
writ  ot  conspiracy,  but  the  action  on  the  case  is  now  tlic  usual 
137  remedy. (z)  if,  on  the  other  hand,  the  proceeding  ^coroplam- 
ed  of  were  irregmlQrf  the  remedy  in  general  must  be  trespass ; 
and)  thereferei  where  a  jnatioe  of  the  peace  oMlidously  and 
irregularly  granted  a  wamnt  againat  a  person  for  loiaojr*  wM* 
out  any  lofemiaiion  upon  oath^  It  was  decided  thai  the  rawady 
gainst  the  justioe  shottid  have  been  traspasSf  andoot  case  9(e) 
and  though  case  may  be  supported  for  muliciously  suin^  out  a 
commission  of  bunkiuptcy,(/>)  yet  an  action  oi  trespass  is  also 
6ust-ainable<«  because  it  the  plainliflf  uere  not  subject  to  the 
bankrupt  laws,  the  commissioners  haci  no  jurisdiction,  in  which 
caset  trespass  is  always  sastainablc  if  in  other  resi>ects  the 
jury  were  forcible  and  i]|iniediate.(r)  Case  we  have  asen  is 
also  the  proper  remedy,  where  the  right  aSeeied  was  not 

 7  " 

(7)  Post,  vol.  2.  240.  n.  L  (0  Ante,  70. 

(*)  liijtiriei  arising  Uftm  keeiiiii^  (n)3T.  K.  18$.    BcN»t«, Cooper, 

xnhchicTOus  aiitmalii,  and  Troin  puMie  IT.  It.  535.  3  Elsp.  Kep.  135.  Hob. 

ntii'^rinces,  nls«)  fivqiK'nlly  affect  per-  £Cf5.    PnM,        2.  '242.  i>.  m. 

:f>unl   pi-ny^rrtv  ;    ami  on  the   olhri*  (ti)  P<»s»,  \<\.  ?.  2i'2tf)2lS. 

Jiuiut,  many  ot  the  wn^ngs  herc;«ttt  r  (j  )  PoU,  vol.  2.  24S  to  2iS. 

enumerated  as  afTcctlnif  porsonal  pro-  (^)  2  Wilt.  303. 

pcriy,  ni.iy  also  affect  per»oi»s,    as  (r)  I  Suund.  528.  830,  n.  4. 

nrgli-i  tu-*.'  in  l  i.Iing  lioftta,  atid  dii-  (^j)  2  T.  H.  eC;5. 

ving  c.»rri:»p;%  See.  '  ('.)  1  WiU.  145.  * 

('•)  Ante,  -0.  (c)  2  W  ils.  382.   3S4.  CuUctt's 

(«)  Ante,  12$,  6.  Banfam^t  Law,  41^  413. 
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could  not  be  afTeoied  by  Satctf  J.OntktMMi* 

umi  hmMkt  ikm  wjurics  to  whkk  are  almif  mne- 

dbblt  bf  MliMi  €11  the  caic^  at  fibalfl»  or  wiial  slaadcv  iW)  H 

Ib  alw  iIm  Mif  fMnedf  aguoit  theiiCN  fMlkei,  or  otlwr  ofi- 

ceri  aciair  «Miteiti%  and  nol  jwii^iyM  fisr  refaabg 

bay//)  or  ta  reoehre  an  examination  upon  the  atalnte  of  hue 

aiidciy,  ^c.(.^'-)  aiid  case  iicb  against  surp;cons.  aejems,  &c.  for 

impro])er  treatment,  or  for  want  of  skill  or  cure,  tiiouyii  u«* 

mm/isil  is  also  sustuinahlf*///) 

Actions  ibr  injuries  to  ilie  rdative  rights  of  pci*9ons,  as  for  To  persons 

Cftmiml  conversatioOt  seducing         harbouiing  wifest  de^ 

battdiingel  ilaugliten,  emkiog  awaf  or  harbouring  apprentices 

or  aarvma*  are  prppedy  in  oaae  ;(l)  thovgh  it  is  usual  in  de^ 

ekMdoDB  ftr  ctioiiBal  oooffertadoD  to  alate  the  iajoiy  to  have 

bean  ooniiiritted  vi  et  armitj  and  tonim  poetm  ;  and  where  the 

aetbn  is  fcr  «>  injury  really  comolnad  widi  force*  as  by 

menacing,  beating,  or  imprisoning  wirrs,  dnughtersy  and  ler* 

Vants,  it  is  most  proper  to  ikci  ji  c  m  trtspahs.(/() 

For  injuries  to  personal  property  not  committed  with  foixCt  To  petKonftl 

•    .     iiropi-rtv  :  :  <! 

or  nut  imincdiatet(/)  or  Mrhcre  the  plainiifT's  rij<ht  thereto  is  m  i„p  breach  of 
reversion,(?/j)  case  is  the  proper  remedy.    It  lies  against  attor- 


or  other  ageats  for  negkct  in  tike  conduct  of  u  cause,  or 
ether  l;-aKlnes%  or  for  not  aceounthttr  for  monies,  though 
k  haa  bean  awiie  naoal  to  deokre  against  them  in  mtttrnfidt  :{n) 
and  tbongh  we  have  teen  that  mnimmfitU  it  the  utmd  lemady 
ibr  neglect  agauitt  balleet  ;(s)  as  agauitt  carrierBi  arharlbi* 
gcf%  and  others,  hatingthe  use  or  care  of  personal  profiatty ; 
yet  cate  isfraqiiemly  a  preferable  remedy,  as  where  it  is  doubt" 
ftit  ham  temxf  perHina  eoght  to  be  seedv  when,  by  deelaring  in 
ease,  a  plea  in  abatement  for  non^joinder  is  avoided,  and  the 


(r/)  Pa«(«  Tol.  3.  S55  to  265.  cnt  pTeMdenti,  poit,  vd.     S6$  to 

{e)  Com.  Big.  .\cti(ia  Caae.    Mi»-  i^ri. 
ft-amsince,  A.  I.  kc.  (A)  See  the  prccodents,  post,  vol 

(/ j  i  Sannd.  01. «.  d.    S  B.  It  P.  S.  374  to  3r8< 
551.  (/)  Ante,  122. 

(5)  1  T,i'nn.  .-^Cl,  \.  \m)  7  T  It.  9. 

(A)    8  East,  .US.    I  11.  Rl  ICI.   2       \n)  6  Ka^t,  333.    1  New  Rep.  W- 

WiU.  359.     3  Bl.  Com.  i'ii.    lleg.  Poit,  toI.  2.  y6  to  270,  71. 
Bkv.  105.  (•)  Aats,  ML  FM^  tsL  S.  IM  1« 

(•)  See  (b«raMODB«Ddthediftr>  m 
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there     aD|r  &viileiifl«  ^  a  €mv%f^i^  a  cow  l^trqw 
^  139         abided  U^}  U  U  also  nioira  uiuiil  to  "^declare  in  cMeaymfc  m 
ian*kc«par9  than  ia  t^rtmfkmt,{q)  l^un/m/tl^f  cw  W  vmil; 
i>Mnedf  ibi*  a  £dso  varr^ty,  or  cither  nufiropitwentatian  (n  tlw 

S4iU;  of  gootli,  CKC.(r)  J)ui  (>r  laic,  it  nioi  u  Ubual  lo  dccUie  iu 
u-^.siiit./u::,  bo  as  lo  join  tlic  cuiiiii  lor  iiioiicy  had  and  recoiv- 
ud  u*)  yd  case  may  siiU  be  suppuricd,  and  if  there  liavc  be«a 
aiiy  aciuai  fraud,  oi'  it  be  douliifiil  how  many  i^ersoikft  tbouldbe 
HUMled^itfodi^nts,  it  is  l2ib  pr«itpi«di{«  iorm  of  actioBi  ff^iaUy 
aft  the  wetucTy  iliough  exprwdy  stated  in  tlie  declttratioiw  oecylB 
]|ot  be  {»x>vedi(/)  and  for  fimudiUeuiiy  repiewiitiiig  apeno^fil 
to  be  trusted*  or  for  otiier  deceit*  wbecie  there  hwhgen  do  guf 
timet  between  the  parties,  caae  U  tlie  only  remedy .(«) 

W  c  liavc  Sfcii  that  li'tspass  may  be  suppoilcd  against  a  per- 
1,011,  (  VCD  ior  acridciilaily  diivii)}^  his  caniagc  against  uj)u- 
ther'n  but  iur  the  ncgiigciu  drivitig  of  a  servant,  tlie  ma&« 
ter  can  oidy  be  sued.ia  CMei^*^;)  u»d  cveu  in  the  £om^. 
•«ince>  if  tbo  injiiry  were  really  attnbslahU  taiU  n^gSgywae^ 
Uttd  iKHio  tbe  wilCtti  act  of  the  diiveF»  caae  niglii  be  siifpgtt> 
cd  ;(y)  apd  k  ia  dearly  the  proper  remedy  ior  ai^  mlwy  ocfv 
liuaed  by.  nc^ligeBce  id  aaviguiing  sbip&.(z) 

Where  a  dislrcss  has  been  made  for  rent,  and  there  was  Jtu 
*  140  ^"  ucliun  of  uespuss  or  *ca8e  may  be  btipported  on 

the  statute  of  IV  i  I  Hum  and  Alaru  ;(a)  and  if  the  person  ma- 
king the  distress  tuni  the  tenant  out  of  possession,  trespa&s 
iietyC^)  so  where  a  party  taking  a  distress  (/az/in^ /ra«eB/»  bw 
been  guilty  of  any  irregukrity,  reoderiojg;  him  a  treipttafier  ^ 
vUti^  iic)  but  in  the  eaite  of  a  diatress  Sov  rant,  if  it  were  Iftw^ 
SaX  in  its  iiisepdoiii  a  sttbsc<|uent  irregiiiarity  will  not  render 
the  party  a  trespasser  u6  initio^  or  subject  him  to  an  action  of 


(//)  .\.i(r,  Lir..  .n F:as^  6i'. ru^  (.»•)  i  r.^cf,  loo,  or.  ri. osi*.  s 

Po»l,  v<4  '2.  l/ri  tu  iia.  II.  ]}|.  442.    Post,  vol.  '2,281. 

(ff)         wl.          I,  J.  0;)  2  New  Uw().  117.    A  hie,  i«r. 

(*•)  DiMi^.  21.  (•)  ST.  R  IS8.   3  Eait»  599.  «0. 

(a)  r»usl,  vol.  2.  UK  I.  21        I'osl,  t<;I.  'i.  'iSS. 

(0  l'"«t,  v;I.  J.  2r...     J  r,asl,  44a.  («)  I'ost,  vol.  5J.  si*5.  n.  ». 

»  AiU«»                S£ft»t,  593.  (f)  SCu.  140.    Bhc.  Abr.  Trc*- 

PSN»  B. 
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tfiipMi  or  tmvtr  Kit)  Ml  cm  U  tbt  lumper  mntdf  in  tiMw  X  On<foca»». 
tad  wMmkigf  iiMMM  of  imigukiii^  in  tlie  t»ktB||fy  or  late 
or  dMyoMlof  A  d'ntPaw  (g)  Tbui  maitm  aimlies  for  the  reicoe 
or  pound  brnach  of  cattbt  or  goodt  ftistraifl«d  for  rent ;{/}  or 
dtunagC'/taitani  av  ior  ilic  rescue  of  a  person  arrested  on 
mesne  process  ;(//)  and  agtuast  slicriHs,  kc  for  f"^rapf»s  on 
nieiiU€  or  m\A\  process  or  for  not  «iric:3iiii|;  tlic  debtor  when 
liad  Ml  opportnilityj(i:)  and  Ibr  a  false  reinm  of  non  eat  in- 
V€nm».  m  MM  imMM  1(0  or  of  mMa,  bma,  to  a  writ  of  • 
jluUi)  or -for  not  kfyiiH'  und«r  k  when  he  M  in  oppor* 
Mky  f  («>  or  for  M  taking  a  repMn  bonil,  or  for  tsking  is« 
flvftftimu  pledges  in  mpleirin  ;(«}  or  for  not  assigning  a  bail* 
bond  .(/I)  For  an  cacape  on  final  processi  it  is  most  adyimble 
to  tletl.irc  \\\  di'bl,  if  the  capiiou  *of  tiie  orir;in:ii  tlciciui«iit  ♦  141 
can  bc  clearly  proved,  iK-causc  in  debt,  the  jury  must  give  a 
verdict  for  the  entire  deni<aid  i(y>  but  if  it  be  doubtful  whether 
n  caption  can  bo  pcorody  iha  doclamion  should  be  in  case,  pni- 
Mdfaig  Uia  Mtpe  an  <m  countt  Mi  in  tiie  leoond  for  not 
taking  ikn  detfundM  wh«i  the  ihnriff  bad  an  oppoitonity  ;(r) 
Ml  the  eeM  obaervalion  appttae  when  it  ia  denbtAil  whether  a 
nheviff  hee  kned  under  a  wilt  aS /Uri /acia»y  or  where  he  has 
neglected  to  levy  the  whole  amount.  Case  also  lies  for  not  deli- 
VcriiiL^  Iftlcrs,  kf  .f.  }  and  at^uinsl  a  witness  for  riul  olu  ying  a 
•wiu  of  sul>pcLMUi  and  lor  ii»frint;ini^  the  copy-ritcht  of  a 
bookt  print  or  other  work  and  for  tne  infrinf^ement  of  a 
pMBt  i(w)  and  for  infuriea  to  any  personal  pioperty  in  rever* 
mm%  treapM>  or  troveri  cannot  be  auppoitedt  mo  being  the 
only  vapiedy«(jp) 

With  Mpect  to  inynane  to  rtal  fimfiei^  fii^'tn/,  whei^  '^^'^  ^ 
the  iojuTf  was  immediate  and  oommitled  on  Imd,  tec  in  the  ^' '  ^ 


(«/)  11  (>.  n.  e.  19.   1  H.Bt.  lA. 

(.  )  Si  L-  t)ie  nscs  and  iireecdcntPt 
jK>*.i,  vol.  '2.  iia-i  to  '.'y.]. 
{/)  VoL  i,  uiiiyC. 

(A)  T»l.  'JVr  to  '209. 
(0  III.  299tOd01 
(A  )  I  J.  301. 
</)  Id.  30i. 


(»)  Id. 

(o)  Id.  m  to  311. 
(/»}  Id.  ,111. 

(j;  2  T.  It.  l'^.  I  Sauud.  5S.  u.  '2. 
(r)  Pu«t,  vu).  9. 147  to  149. 303. 

(«)     \\  il,.  44.^. 
(/)  Dong.  jjCt.  :^r.I. 
(/<)  Post,  vol.  -J.  417. 
(a)  Id,  31  r  to  322. 

(x)  r  T.  R.  f . 
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iOmtkeeoie.  posaesaton  of  the  pbiiitlff,  Ui«  ivmedfis trrapM»;(|f)  Imtftr 
nonJbaMneti  ta  ibrnot  carrfiojj^  wwtif  titlies  ;Cz>  or  wliere  te 
injitiy  b  not  unmetlfate  but  eomeqiieaiirii  «b  for  plieitig*  a 
s[ifmt  near  the  plalntlfr^  taid,  so  thit  wntcr  efternvdi  M 
thencofif  or  for  c&ti8iti^  ifstcr  to  run  ftvlin  ^le  ^itffeiidin^i  hMft 
to  that  of  the  plaintiff  ;(a)  or  where  the  plaintiff's  property  ie 

*  142       only  'in  rcversioii,(ff)  and  not  in  possession,  the  action  shouM 

be  in  case.  Thus  it  lies  for  obsiruclintr  light  or  air  througfh 
ancient  \vindows  by  any  erection  on  the  adjoining  land 
which  action  may  be  brought  in  the  name  of  the  tenant  in  pos- 
session, or  of  the  person  entitled  to  the  immediate  revertton, 
though  the  ibrm  of  the  declaration  differs  in  the  latter  cMe;W) 
so  it  lies  far  nay  other  nnhmnee  to  hoiiiBS  or  hnids  in  poaaie 
AKt;(d)  and  &r  iotjuriea  to  water-eomet  where  the  fiUtetiff 
is  not  the  owner  of  the  ao^y  but  la  nera^entilledtotheMe 
of  the  water  ;(e)  and  bf  a  raterslMier  against  his  tienant  or  ft 
stranger,  for  waste  hj  cvltHn^  ^own  trees  not  eneepted  fn  the 
lease,  or  any  other  act  injurious  to  the  reversion,  lliouiJ^h  the 
remedy  by  the  tenant  against  a  stranger  would  be  trespass  ;(/^ 
and  though  Us'isumfmit  wc  have  seen  is  the  usual  remedy  against 
a  tenant  for  not  cultivating  land  according  to  the  course  of  good 
husbandry,  or  for  not  repairing,  &c.(^)  yet  for  voluntary  waatef 
and  particulaiiy  where  there  has  been  any  conversion  of  trees 
or  other  proper^,  case  aaaf  Ireqoaatif  beprefetable  ;(A>  whieh 
is  also  a  coDcnrrsnt  remedy  with  covenant  where  tliere  has  been 
volnntary  waste  $(t)  and  it  Ilea  upon  the  euatom  of  the  realm 
against  the  penenal  ra|neseiiiiives  of  a  reeioiv  Sec.  at  the  soit 

*  14:3      of  the  successor  for  dilapidations  }(lr)  and  fernot 'repairing 

fences,  wiiereby  the  plaintilPs  cattle  escaped  from  his  land,  or 
the  cattle  of  the  defendant  got  into  the  land  of  the  plaintiff ;(/) 
for  the  liittcr  ii»jury,  however,  the  piaintiflf  might  support  trcs- 


{tf)  Ante,  12'2,      t  Ld.]Ujro.  IM.  (c)  Id.  Sf^r  to  3i4. 

(r)  1        Unvn..  187.  (/)  M.  .vi-i.    S  Kast,  190. 

(a)  Ante,  120.    Su-a.  6.i4,  5.    Ld.  \g)  Ante,  9 J.    Post,  vol.  2.  135^ 

Rayn.  1399.  SBttrr.llU.  PorieM.  138. 

81'i.  (h)  Post,  vol.  S.  345, 6. 

( ")  Com.  Dig.  Aetion  C««e,  Nai.  ({)  2  ni  Hep  1111.  fi8Bniid.m 

•ancc,  ».  {I  )  I'n^f,  Tol.  2.  r>46. 

(6)  Post,  vol.  2.  331.  (0  i  .-ialk.  535.    Post,  vol.  2.  34l. 

(c)  M.  n.  4.  336.  390. 
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|M8S  or  distniln  the  catUft  damagt  /c9mmt  i  aimI  cwc  is  the  pc-  /.  OntAe<ui§- 
CiiUur  remeUy  for  fuui/miMwcc,  m  not  carrying  itway  uthes*C<n^ 
We  may  fanMnber  Uiat  trespasa  caonol  in  general  be  sup- 
potted  wlttM  the  matter  affected  is  not  snbatantial  or  the  ealate 
tberein  k  iitcmfiareali  caae  therefore  lathe  proper  remedy  for 
dlMrbiaee  of  comnon  of  patture»  tttrinryi  or  estovers  ;(a> 
thottr:h  it'the  pkmttff's  cattle  be  cliased  off  the  common,  irespiiaa 
may  ijc  bu^poiiccl  lor  bucli  chasinij-,  and  tluit  form  of  action  may 
in  some  instances  be  advis.iblc  in  order  that  ilic  j  ight  may  be 
fuUy  staled  on  the  record  ;  so  case  lies  for  ob.s  i  uciing  a  pri- 
vate way  or  the  plaimiff's  right  to  use  u  pew,  ihe  posses-  , 
aion  of  which  is  supposed  to  be  in  the  ordinary,  and  therefore 
trespatis  will  not  lie  unless  ilie  plaintiff  be  actually  turned  out 
of  poisfmion  So  ease  lies  for  disturbance,  obstruction^  or 
other  lajuiiea  to  offices*  francluses»  fenies,  markets,  tolls,  or 
k/e  not  giiBdoig  at  an  uncicot  xoilU  fcc^f) 

An  ociion.on  tbe  ease  is  frequemly  given  by  the  express 
provbion  of  aome  statute  t»  a  party  aggrieved  ;(r)  *an<I  it  has  #  ^^/^ 
been  decided,  that  where  a  naviguiiun  act  empowered  the  coin- 
pany  lo  sue  for  calls,  Sec.  by  aciiun  ul  dcbl  ur  on  the  case,  that 
an  action  on  the  case  in  tort  uught  be  supported)  though  the 
delendant  were  thereby  deprived  of  the  means  of  availing  him- 
seif  of  a  set-oif  i(^)  and  whenever  a  statute  prohibits  m  injury 
to  an  imUvidual,  or  enacts  tl^  he  sbaii  leoMrer  a  penalty  or 
duaa^ea  lor  such  iafuiy*  though  the  atatute  be  silent  as  to 
the  form  of  the  rem«dy»  this  aetion  may  be  supported  i{tf) 
as  OA  the  siBlutB  8  Am*  c,  14.  at  the  suit  of  a  bMMUerd,  agsioat 
a  sheiiff,  fiir  taking  goods  under  an  execution,  without  paying  a. 
year'a  real  ;(w)  and  on  the  statute  of  tVmtQft,iJc)  at  the  suit  of 


(ni)  Ante,  1^.    Puftt,  vol.  *2.  330  (r)  Com.  !)!<;.  tit.  Action  U(>Oii  Su* 

to  3.U.  tutc,  A.  F.  and  til.  l*Uadtr,  2.  ».  i.  t» 

(u)  Ctiro.  Dig.  Action  Cnsr,  TA*^  3.  i.  30. 

un  I  auce,  A.  1.   Poit,  vol.  9.  asi  to  (#)  T  T.  R.  .»r». 

JtI  (»)  Anlf,  143.  n.  r.    10  Co.  75.  h 

(o)  Com.  Dig.  Action  Case,  lit*-  i  Inst.  486.    ii  Sulk.  451,    6  Mod.  iiC 

turbnncf,  A.  9,   Post,  toL  2.  3SS.  (w)  Doug.  065, 

(/>)  1  T  R.  430.  (x)  13  FAw,  1.  Mst.  S.  o.  1,  «.  S 

(7)  Com.  Di-   \rtioii  Case,  Dis-  Sattnd*  374)  9.  Com.  Dig.  Pleader,  3, 

turh:.ncf,  art)     V{fi<>n   f'aje,   Kui*  9.\, 
»:vnccj  and  Fo!»t,  vol.  2.  iOo. 
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OnOectite.  a  I>arty  robbed,  against  the  hundred  j  or  upon  the  riot 

or  on  cliflerent  stamtcs>  relative  to  irrci^ulaiitits  in  making  or 
disposing  of  a  di&tressy  &c.(2)  in  which  and  other  instanccsi 
ca!»e  may  be  supported  by  implication ;(«)  and  if  a  Matulp  give 
a  remedy  in  the  affirmative*  withdiU  a  nenative  expreaaed  or 
implied,  for  a  matter  which  was  actionaUe  by  the  common  h^y^f 
the  puny  may  sue  at  common  luW,  as  well  as  upon  the  atii- 
tutc^(A)  but  In  some  instances  the  common  law  remedy  ts  altered 
by  sialutc.  us  hy  die  13  Geo,  1 1 1,  c  14 1 .  whit  ij  cuvicis,  ili^t  in  all 
14,)  aciions  against  any  *jiisucc  of  llie  peace  ior  any  coiniciion,  ku 
^  Avb.ich  may  have  been  qt:  shfd,  or  lor  any  muUer  done  by  him 

for  canyintj  it  into  clToci,  ihc  plaimitV  shcJl  not  recover  mwfi 
than  the  sum  ievied  under  the  conviction,  and  2d,  damag^es,  un- 
less it  be  expressly  alleged  in  the  dcciarution,  which  t>huil  be  in 
an  action  on  the  caac  on/y»  thatlKtcli  acta  were  done  maliciouaiy 
and  without  any  reasonable  c^usc.  We  have  seen  that  no  ac- 
tion  can  be  supported  by  a  common  Informer^  uoleas  he  be  ex- 
pressly authorised  to  sua.fc) 

We  may  collect  from  the  preceding  observations,  that  the 
plainliir  frequcnlly  has  «n  election  eilher  to  proceed  in  an  action 
on  tho  case,  or  trespass,  or  t.  ^^/^//.(i/)  Tijere  ui  c  l:c1\  .:uu- 
ges  attending  the  adoption  oi  an  action  on  i\tc  case,  instead  of 
the  other  forms  of  action  ;  thus,  in  an  action  on  the  case  the 
plainiiH'  is  in  geoerul  eotiiied  to  full  cosUt  though  he  recover 
less  than  40««  danuic^es,  whereas  in  some  actioos  of  treipass  lo 
the  person  or  to  Iwd,  if  the  damages  be  under  40«.  the  pbili- 
tiff  is  not  entitled  to  full  costa;(0  so  by  declaring  in  case  in* 
stead  of  auumpMty  a  defendant  may  be  precluded  from  availing 
hiroaelf  of  his  bonkntptcy  and  cei*tificate«(/)  or  of  a  8et-off«  or 
of  the  circumstance  of  too  few  or  too  many  persons bcin^  niadcde* 
fcndants  a  count  in  trover  may  also  be  frequently  added  uidi 
udviuuage,  and  the  pleadint^s  being  more  concise  iu  li.ib  anion, 
ure  in  general  lesi>  expensive  thdu  those  la  the  uclion  oi  ucs^ 


C.'O  0  Geo.  r.  c.  S3,  i.  7.  3  Y^vai,  (6)  Com.  Bij;.  AcUmi  upnu  Statutr,' 

A'»).  C. 

(i)  r.'i^  voJ.           la  {(  )  AnU',  105.    .•;  F.:isl,  .AX 

(si)  Or  wlicvc  the  dciuiUMl  is  lor  a  (rf)  Corn.  Diy;.  Action,  9t> 

aum  wtain,  or  for  treble  <1amagi  s  (f)  G  T  11  \  2'}. 

ki.   (U'lit    si\  o  luity   },(•  mipfiortcd.  (/)''  •'  '»  CU5. 

Autv,  105.   LU.  Ray  w.  6S2.  (^0  7  T.  It.  5G.    J  East,  70. 
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pass.  On  the  other  hand,  there  are  some  disadvantages  •attfend-  /.0»tAeea«;. 
Ing  the  action  on  the  case,  on  account  of  the  geiu  ;  .,lity  of  the 
pleading^s,  and  of  the  circumstance  of  the  t!:cnerul  issue  being 
the  usual  plea,  which  puts  the  plaintiff  on  proof  of  the  whole  of 
the  allegations  in  his  declaration,  and  leaves  the  defendant  at  li- 
berty to  avail  himself  of  any  matter  of  defence  at  the  iriali  with* 
oat  apprising  Uie  plaintlGT  by  his  plea  of  the  circumstances  on 
widch  it  is  founded.  ThuS)  where  cattle  of  the  defendant  have 
trespassed  in  the  pltunttff 's  landi  in  consequence  of  the  defend* 
iiit*s  neglect  to  repair  Ids  fences,  the  plaintiff  has  an  electioti  to 
proceed  in  casOf  or  in  trespossyOI)  or  to  distrain ;  if  tlie  real  da*  * 
nuu^^c  exceed  40*.  so  as  to  carry  full  costs,  an  action  of  trespass 
may  be  advisable  in  preference  to  an  action  on  tlie  case,  in  ortler 
that  the  trial  may  be  upon  some  particular  point  in  issue »(/)  nar- 
rowing the  evidence  more  than  in  the  actirn  on  the  case  ;  and  it 
IS  not  advisable  to  distrain,  where  the  title  to  the  iocu«  in  quo 
is  doubtfol,  but  the  party  should  pioceed  by  action  of  trespasSi  or 
on  the  Gase,Ur)  and  the  same  obserfadons  are  applicable  wliere  a 
right  of  oomxnoD  is  in  diapute.(d 

The  dedamHon  in  an  action  on  tbe  caBe«  ought  not  in  general* 
to  state  the  injury  to  hare  been  committed  vt  et  armi»^  nor  should 
it  conclude  contra pacem  ;(m)  in  which  respects  it  principally  dif- 
fers from  the  dccLu  aiion  m  trespass.  In  other  points  the  form  of 
the  declaraiion  depeiids  on  the  particular  circumstances  on  wj,ich 
the  action  •!»  founded,  and  consccjucntly  there  is  y;rcater  variety  in  *  ^47 
this  than  any  other  form  of  action .  r  he  leading  rules  will  be  sta- 
tedwben  we  Inquire  into  the  form  of  the  dectaiation  in  general. 
The  filea  in  this  action  is  uauatty  the  general  isaue,  not  guilty ; 
and  under  it  (except  in  an  actko  for  slander  and  a  few  other 
inst8nces)(i»)  any  matte?  may  be  ^iven  in  ovideQcey  faitt  Ae 
staUiic  of  Umitations.  The  judgmtnt  is,  that  the  phdntiff  re- 
cover a  sunt  of  money,  ascert«*ined  by  a  jury,  for  his  damnc^ea 
aiiMaincd  by  the  coiniiiilting  of  the  j^ricvances  complaiiicd  of, 
and  full  co»ts  of  suit  j  to  which  the  plainiiff  is  entitled,  although 


(/i)  I  SaJk.  358. 

(/•)  2  Sauna.  d. 
(A  )  1  bauntl.  346.  e.  n. 
(/)  Id.  il)id. 

Vol..  I. 


(ffi)  Com.  Dig.  Aedta  oa  Gmo^.C 
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Oh  TU£  rOEM       AC  i  lON, 

he  imv«r  «  fvidict  for  iM  thaa  40*.  duni«M  Ko} 

judge  certify  undv  UieiUUiitfi  43  Mx,  c  6.(>k}  a  circiMMlMC* 
whicli  we  have  already  obeenred  ft«quciiily  i-emlBn  Uib  •  - 
preferable  le  tliat  of  irespobs. 
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The  action  of  nvinr  uid  comfemom  wai  in  its  eiigiB  an  as* 
tkm  of  traapaaa  on  the  caae,  tsm  neawreiy  of  fhwiy  ■  agpawia 
person  who  had        goods  and  tefiiaad  to  dettier  them  m 
deoMnd  to  the  owner»  hot  €9mferud  then  to  Ms  amm  nsei 
fnm  which  word  Jmliag^g)  tiiereme4]r  i»  oaUed  'an acte 
of  trover.  The  ctrcuoMtance  of  the  defendant  not  heins  at 
tiberty  to  wage  his  law  In  this  action^  and  the  less  de|;ree  of 
certainty  requisite  in  describing  the  goods^  gave  it  so  consider^ 
al)lc  an  advantage  over  the  action  of  detinue,  that  by  a  fiction 
of  law,   actions  of  trover  were  at  length  permitted  to  be 
brought  against  any  |)erson  who  had  ia  iiis  possession,  by  any 
means  whatever,  the  personal  pro^rty  of  anotbez^  and  aeU 
them  or  used  them  wkhout  the  eonaanl  of  the  oMnet^  or  s^ 
fined  to  delher  them  when  demanded*  The  hijnrf  ita  In  dm 
converuon,  which  b  the  gktof  the  actianj  slid  the  fcot  ef  the 
finding  or  tiofw  b  now  immnlmfidi  md  not  tm««amfeloi(f> 
andiibfivrtheraooveiyof  damagea  to  the  vahm  of  the  thbg 
convoitedi  and  not  tho  thing  itself,  which  can  only  be  recover- 
ed by  action  of  detinue  or  rcpievin.(«)    Lord  Mun^Jield  thiui 
defined  this  action  :C^)  "  Iwfvrm  it  (i.  c.  the  trover)  is  a  fiction; 
**  in  t,ud.s!anct-  it  is  a  remedy  lo  recover  the  value  of  pci^sonal 
"  chattels  wi*onglully  convened  by  another  to  his  own  use  ;  the 
*'  form  sup|>oses  that  the  defendant  might  have  come  lawful^ 
«  by  it,  and  ii  he  did  not,  yet  by  bringing  this  action,  the  plaui- 
tiff  waives  the  trespass ;  no  damages  are  rooovenbb  Sor  the 


ThUrt  Rep.  140.  BalL  V.  V.  Sd. 

S36. 

(o)  M.lhi.J.    AVines,  120. 


(o)  xm  6t.im>9.  rhur»  lup.  uo.  boil  v.  p.  $2,  3\nis. 

rr:i«-.  3»1  c«lit.  SSO. 
(//)Ti.l(I,  y.To. 

(7)  Ur /J  ttt.irr  in  Krcncb.  (/)  Co* »j>cr  r.  Chilly,  1  iiiuT.  31, 

(/)  3BL  Com.  169;  3.  iVvw  .IHL  Kej».  67,  S 
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I*  act  of  tikfaig  J  «ll  must  be  for  the  act  of  comrenin^.   This  IE  TWf . 
*<bllietanrtorMi<ie/letam,  end  to  emkte  the  pliAliMr  te  fecorer, 
*  tmtMngBtffeiieCBfnarf :  1ft  PrO|>erty  in  the  pMmMTs  Mllf. 
•     A  wraDi^  converi^bythe  ^deflmdint.'*  We  wiilee^  ^  X49 

thiB  action  with  reference,  1st.  To  the  thinj^  converted  ;  2t]|jr. 
The  plaiiiLiil 's  ri^ht  or  property  therein;  and,  Gtlly.  The  na- 
ture of  the  injury,  and  by  whom  committed. 

This  action  is  confined  to  the  conversion  of  some  firrs'yncil  1st.  The  pr^ 
chattely  and  it  does  not  lie  for  injuries  to  land  or  other  real 
proportft  even  by  a  sereronce  of  apart  from  the  (heboid,  un- 
less there  be  also  as  aaportition ;  and  trespaast  or  case  where  * 
the  teterest  In  the  property  b  in  reversion,  are  the  only  re- 
tMdies.(«)  BfK  If  after  severance  film  the  fVeeholdi  as  hi  the 
ease  of  trees,  the  property  severed  be  taken  away,  or  If  coals 
Ai^ltt  a  pic  be  afterwards  thrown  out,  trover  may  be  snpport- 
ed.(w)  It  Hes  Ibr  mooeyi  tliongh  it  be  not  In  a  bat?,  or  other- 
wise ^tinguishable  from  other  coin,  becatise  the  thing  itself 
is  not  to  be  recovered  in  this  action,  hut  merely  cUuiiacccs  fru" 
the  convcrsion,(r)  and  where  money  has  been  puid  by  a  debt- 
or, in  conu  in|>lau*»n  ol  his  bankruptcy,  by  way  uf  fraudtslent 
preference  to  liis  creditor,  the  a«5«iiv-iu  <  s  ,!u)uld  proceed  for  the 
I'ccovery  thereof  in  trover,  or  by  bill  in  equity,  and  not  by 
action  of<«Mt/m/>«iV,  for  money  had  and  received,  because  by 
adopiingr  the  latter  form  of  action,  they  might  enable  the  de* 
teidant  to  avail  Inaiaelf  of  hia  oilf^Bal  debt  as  i  aet-off  $(y)  and 
*the  saaAeebserratlooappllaa  where  the  defendant  baa  convert*  ^  150 
cd  the  produce  of  a  bill,  Sec.  and  has  become  bankrupt,  andob* 
tained  Ma  oer^lfieMe  in  otfiar  rsspects,  trover  in  genend 
Ilea  fttr  the  canveraion  of  any  pertonal  property  bi  which  the 
phontlff  baa  a  general  or  special  property  ;(a)  but  It  does  not 
He  for  the  cenvefsiDD  of  a  record,  because  a  record  Is  not  pri- 


(«)  Cro.  Jac.  m.     2  Mod.  Cii.  (r)  Vin.  Al.r.  Action,  Tt©»«r,  K. 

lUiU.  X.  I*.  41.     Bac.  Abr.  Ti*over,  Bac.  Abr.  Tiwcr,  D. 

B.    4     R.        5.    Co.  Ut.  145.  (y)  4T.  R.  5il  1.   2  II.  Dl.  135. 

Hullock't  Law  of  Cmti,  M  to  90.  (z)  6T.  R.  605. 

(■w)  Nov,         Sir  W.  Jooes,  345.  («)  Ftn*  wliMt  itliesin  gcnentl,  «ce 

2  W  ils.  336.    7  7".  K.  13.    Cora.  Dig.  Cf.pi  Dig.  Anion,  Chsc,  Trtncr,  C 

llieiift,  H.    Btc.  Abr.  Trover,  B.—  Bau.  Abr.  Ti'over,  D.    Vin.  Abr. 

N.  P.       S  Mod.  344  Aetlmi,  Trover,  K.    BaU.  K.  P.  Z1 

t9  49. 
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JJ.  'Prover.    vatc  properly  ,  but  it  may  be  supported  for  the  copy  of  a  ro- 

cord,  which  is  private  j)roptny 
2<nv.  Tfio  order  to  support  Uiis  ucuonv  the  plaintiff  must  at  the 

^^^ffl^iq-  limeof  tbe  cowrersion  have  bad  9l  property  in  the  chattel^ 
^Aittgtmf9i  or  9fietkdM  ht  mutt  «lio  h«ve  iMd  the  uciwak 
fmnmmif  vtxbm  rigki  to  immjemm  pommitm  $  tad  thwifaffft 
where  goods  leuodn  fimimfe  with  a  houte*  were  wmgfidlr 
takea  io  eiMCtttioii  bf  tho  alieHfir,  it  Wai  docidod  that  theMnd- 
lotd  could  not  tnaimaiii  trover  against  the  sherifT  pending  the 
leasCf  but  should  have  dccluied  specially  in  an  action  on  the 
*  Case  \[<l)  but  a  landlord  has  such  an  implied  possession  of  tim- 

ber u  ronj^fiiny  cnt  down  during  a  lease,  as  to  en  iblr  him  to  sup- 
port trover  if  it  be  removed^^}  The  pcr&on  has  the  ab^ 
aoiuKB  or  general  property  in  n  pcnonal  chaitoi  mny  su[ 
this  actioBi^  Although  bo  bio  amr  hod  tho  octiud 
iion ;  for  it  b  a  mio  of  law,  thai  the  gaMtal  profief^  of  yoh 
*  151  ional  chatloU  *crMioa «  cooatroctiw  poaMiiioii ;(/)  and^ihowi 
a  poTioii  baa  doHvofed  goods  to  a  caiiier  or  otbor  haike,  who 
hsa  Dot  the  right  to  withhold  the  possession  from  the  getKfol 
owner,  and  so  parted  wuh  liic  attuai  possession,  ytl  lie  n.^y 
maintain  trover  for  a  conversion  by  a  stranger,  for  the  ovvner 
has  still  the  possession  in  law  against  a  wrongdoeis  and  the 
carrier  or  other  bailee  is  considered  merely  as  his  s^iaiu  ^) 
and  an  executor  or  adinioistiotor  is  by  logal  coBaUructioD  pa»> 
aeased  qf  tbo  goods  of  tho  tttstBtor«  or  intostalo  fimn  Ika  tiOM 
of  bis  deatb.(A)  SoAfMnoiH  baifiiig  as|Meialpn|ierty  id  tha 
goods,  maf  support  tiovor  agakni  a  atranger,  who  takes  thott 
out  of  his  actuai  possession,  as  a  sheriff;(f )  a  carrier,  a  ftto 
tor,  ooDttgnec,  pawnee,  or  trustee,  or  un  i.^ii^Kr  t  i  ( mlc,  or 
any  other  person  who  is  respf  ii  ubic  over  to  his  principal  ;(0 
but  a  niere  servant  cannot  support  this  action. (/^i)  In  general 
also  a  special  property  is  sufiicicnt  to  support  trover  agaiost 


(6)  Htnlr.  Itl. 

(e)  SSaind.  47.  a.  o.  f.  t  T.  R. 

56. 

('/)  7T.  R.  9.    3  Lev.  209. 

(e)  7T.  R.  13.  I  i^und.  3«2.  n.  5. 
Com.  Dig.  til.  BieM»  H. 

(/)  2  S«umL  4r.  a.  n.  I.  Bss. 
Abr.  Trover,  C.  3  WUs.  m. 


C^)7T.R.td.   2  SaOhd.  47.  b. 
^(A)  7  T.  R.  13.    Uteh.  8l4.  e 

8»uiitl.  47.  b.  4r.  k. 

0)  eS;,Mn<l.  47. 

ik)   I  Kr.lL  Abr.  4.    1  Lil.  Raj-ra. 
976.  Ball.  K.  P.  39. 
(/)  2  S.,uM(l.  47.  b. 
(m)  OwcD,  S8< 
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Uranger,  who  has  no  belter  title-  and  the  bare  posst  ission  of  jj.  Tracer. 
gooils  wliclhcr  lavviuiiy  obuined  oi  noi,  i&  firima  Jacic  e\  klencc 
of  ptKig|ien]r.Oi)   la  ^eoenl  it  has  been  ommdmed  that  in  the 
case  of  a  «|i«clal  prapMrty,  it  muftthftveberaiwccMniMniiMl  wich 
posse^oa  in  ocder  to  support  tnmr  :Co)  *liut  where  the  per-      *  ^ 
m  hsvinK  sqcb  specisl  propertf  « Iiss  .also  an  Imerest  in  tfae 
Soods*  there  are  exceptions ;  and,  iherefijre*  it  was  observed 
by  -EyrCf  Ch.  i-UO  ^^^^        ^^ot  true  that  in  cases  of  special 
property  the  party  must  oiict  liavc  lad  possession  in  order  to 
miuntuiii  trover  ;  for  a  ikctor  to  whom  goodb  have  been  t  Jin- 
signed  and  who  iius  never  received  thenif  may  nudntain  such 
an  action  :  however»..without  »ich  absolute  or  specdi  pyopeitjTi 
this  aqtion  oannot  be  mulntainsd ;  therefbre>  as  we  haye  seen* 
ttofer  caDQOt  be  aupppited  hf  s  party  in  a  suit  Ibr  t  record^^) 
W  can  a  tenant  in  tut  expeclmt  on  the  deberminaiiHi  of  an 
ealaie  fisr  lilsf  without  impeachment  of  waste,  bringtrovcr  for 
timber  which  grew  upon  and  was  severed  from  theesatc  ;  for 
such  a  tenant  ior  hie  has  a  rij^jht  to  the  trees  inunediaicv,  when 
they  arc  cut  down  ;ir)  and  the  plair.tilV  imist  not  only  irjvc  tixat 
.the. goods  w  hich  are  the  subject  oi  the  acuon  are  his  }ix>per^t 
biiialsp^>tba£  they  were  so  when  cbey  were  conven€('..(«)  In 
ithe  case  <e£  a  genesaiasweUos special  propcrtyt  the  auioo  may 
in,miM^!Sflea  be  bftniirht  tttber  by  the  general  or  ftpe:ial  own- 
■^tiMdcmcmt  »bia»ed  by  one  is  4i  bar'to  an  action  by  the 
rOther.CO   ^   ,  ♦  i^'^  ^ 

-I*  With  respect  to  the  n;ilure  of  llic  hijuru,  wc  h.ivo  aircady  ;^db'.  Tlw;^' 
seen  that  a  ccnvcr.yi^jit  is  essenii;.!  to  the  support  oi"  his  nc- 
lion.(tt)  It  would  ijc  foreii^n  to  our  prvsciit  inquiry  no  the 
appiipijaoii  *«ik^<  the  actiMi  ol'  trover,  to  stiue  minutely  he  dif-  ^  153 
Ssrettt^  -finipses  of  cenvevsion3.M  They  *Uiy  be  either, 
astk>^  By  aa«iei^>W  taking  a  personal  «hatfA  j'^Iy.  Bf  some 
.other  illegal  assumption  of  pwnershii^  '^^  by^tlegally  t«m^  or 
mis  ufh'tf  it ;  or,  Sdly.  By  a  vfrovg/ut  defcnmS*  j 


4  •• 


'  (t^«Swikd47.o.«iid  d.   tEut,  (r)  lT.1l.i».  ^  * 

e41                                       '  (*)3T.U.7iO. 

(o)  4  K           1.  (/)  Aiili',  is. 

(A^  I  B.  Dti*.  -17.       Sjiuwil   47.  .1  (;.)  .\i>(.<  ,  lis.     ^2S  >nni].  \T.c.^ 

^     ^'^P^'  (w)  See  the  inataneei,  Bar.  \hr 

(q)  Aa^^  '  Trorcr,  B.   S  Sauad.  47.  o. 
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,ir.  TVtMT.      Tlw  wrongful  PMKg  of  tie  gdsdi  of  uollwr  wbo  hat  tlw. 

liglift  of  mmtMm  poswtta  it  of  Itself  a  coomnoDf  and 
ivbenewr  trespass  will  tier  for  ti^g  goods  of  the  plaintf 

vrrongfully,  trover  will  als>  lie:(r)  and  if  goods  be  wrong- 
fully seized  us  a  distress,  lliou^a  they  be  not  removed  from 
the  place  in  which  they  were,  ye:  ttovei-  luay  be  supported} 
because  the  possession  in  ,")oint  of  law  is  changed  by  their  be- 
ing seized  as  a  distress. (>)  In  the  case  of  a  conversion  by 
wrongful  taJdngi  it  is  not  necessirjr  to  piove  a  donuoid  rad  f«- 

SothefPi««/ifl««MiB|Mi^  ^Me/kr^^  and  right  of  dit* 
ponngof  tfpodsnwjrboaconmhdoomlliel^  and  render  a  de* 
mand  and  toftisal  unoeeesaai^Xo)  Tiw  a  sale  of  a  slilpi 
wbich  was«ifterwards  loot  at  s<a*  made  bf  tlw  dofendantt  ivlto 

claimed  uldcr  a  defective  conveyance  from  a  tftrder  before  his 

bankrupt*}',  is  a  sullicicnt  conversion  to  cuuble  the  ab.sjgaccs 
of  tlie  bankrupt  to  ntaintuin  trover,  without  shewing  a  demmd 
*  154  refiial        so  whei  c  a  ]>erson  entrusted  with  the  •g;oods 

of  another,  puis  them  into  the  hands  of  a  tiiird  person,  witb* 
out  ordel^)  it  is  a  converHoa  t(c)  and  where  a  carrier  by  niiso» 
take  deHrored  goods  to  a  wrong  pereon»  it  Was  decided  thai 
troToF  night  be  au{>peite4>  though  it  wonld  have  been  ochsr* 
wise  haddiey  been  lost  bf  accident  t(tf)  and  if  a  poivon  illo* 
gaily  mike  use  of  a  tliihg  fixindor  delbared  to.bitny^k  is  a 
converaiDO  in  itself  }(0  or  if  a  bailee}  mtreljr  to  keep  00C9xryf 
and  having  no  bencfirial  interest,  misuse  a  chattel  entrusted  fXK 
him  ;(/)  as  if  acunicr  (h-aw  out  pari  of  tjic  coiiUnis  of  a  ves- 
sel, ani  fill  il  widi  waler,(^}  or  if  a  carrier  or  wharfingeF 
break  rpen  a  box  containing  goods,  or  sell  tliem.(//)  So  an 
irregularity  in  a  distress  taken  damage  feasant  may  amount  to 
a  conTirsion»(/)  though  not  in  the  case  of  a  distress  for  rent* 


(x)  S  Wils.  33.    WiHc»,  55.  2 
9«ind.  4r.  k. 

0/)  NVilles,  5f,. 

(:)  1  Sid.  m.  6  MuiU  iVi.  BuU. 
•  N.  V.  44. 

(rt)  5  Ka*t,  Wr.   CEwt,  540. 
(A)  5  Kast,  407.  490. 
CO  4T.lt.S64.sep. 


(«/)  Peakc,  C.  X.  P.  49.  5  B«if. 
S8SS. 

(r-)      r.ti/..  ai9. 

(/)  1.1.  ibid. 
{,g)  1  Sli-a.  576. 
(A)  S8idk.«55,      '  ' 
(0  Cro.  Jm.  148.  Bftr.  Abr.  TrO> 
ver«  B. 
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vlieD  trover  caaiiot  be  sfipottcd  and  we  have  seen  ihet  a  u>  Tm^, 
yutf  wiU  be  penoneliyftuible  Ant  e  conversioA  to  the  uie  «f 
«fiBilier.(0  •  But  unlfsshere  be  eo  iUegel emimptuii  of  pm* 
p«r^9  tiever  caimoc  In  i^nl  be  ai[ip|iorte4  ibr  a  meiv  «oii- 
Jttumf ;(«)  and  tberebe  If  a  earner  er  etber  bailee  by  aegr*  ^ 
tigenoe  lose  goode  entaaied  to  Yam  eare»  tbe  reiftedy  in  geae* 
lal  must  be  case  or  a«4nifmt.{n) 

In  the  preceding  intanccs,  proof  of  the  act  of  tlie  defend- 
ant is  sufficient  miiIkH  evidence  of  a  •deniaiul  and  refusal ;       *  IJS 
but  w  iicrc  the  plaiiuif  is  not  prepared  to  prove  some  such  ac- 
tual assumption  of  pijpcrty,  trover  cannot  be  supported  with- 
Oit  proof  of  a  demant  and  refusal,  or  at  least  a  neglect  to  de- 
liver the  goods  ;(o)  8»d  where  a  trader,  on  tlie  eve  of  bis  bank- 
fvptcf y  mede  a  coil^ve  tale  of  hie  goods  to  tbe  defendant,  it 
tMs  deeided  that  tfa^  asttgnees  could  not  nuantain  trover  arhh- 
ent  provng  a  demand  and  refusal      such  a  demand  and  non* 
MspUanee  aie  Jif^  /kae  evIdeiiGe  of  a  converskxh  end  will 
ioduce  a  jury  to  M  it,  unless  the  defendant  adduce  evidence 
to  negative  the  pretumptiont  as  that  he  bein^a  carrier)  8cc«  lost 
the  goods  by  ncglijence,  Stcf  ?)  When  it  is  doubtful  whether 
the  evidence  will  cstablit>h  a  convursir>n  so  as  to  support  a 
count  in  trover,  a  count  in  case  for  ncgU^carc,  Sec.  should  be 
added)  if  there  he  any  proof  to  support  it.(r)    If  there  have 
been  a  convecsicni  Irover  llest  although  the  goods  converted 
be  afterwards  restored  to  the  owner,  for  the  restoratioQ  onljr 
goes  in  mitigation  of  daniages.(«) 

la  eonsideri&g  the  /tartiet  to  actions  in  ibrm  ex  delicto^  we 
have  necessaflly  seen  who  aie  to  sue  and  be  sued  in  an  action 
of  trover  either,  as  between  tenants  in  common,  or  husband  and 
wife,  fcc^l)  nd  it  Is  only  necessary  here  to  observe,  that  one 
joint-tciKint  or  tenant  in  common  or  paixcner  cannot  support 


{k)  I  H.  Bl.  13. 

(/)  Anic,  72. 
(m)  6  East,  540. 

(n)  S  BdiT.  «8>25.    9  Sanml.  47.  e. 

Puako,  C.  \  W  49 
(0)  BUI.  N.  P  U    %  Saond.  47.  e. 
(p)  SH.ltt.i9:' 


(9)  Bull.  N.  P.  44.  2Stiin44r.e, 

Pcuke'H  I>aw  of  Evi.ln.r*,  'i'JS, 
(i  )  S€e  U»c  pt  cccdciit,  post,  ToJ- 

%  S70to^6. 

C»)  2  Rnl'.  Abr  5.  pi  1.    6  Mod. 

912.    Bu.1.  N.  P.  48^    Bm.  Abr. 

Trover,  D.  Accord,  A. 
(/)  Ante,  G6.  S2. 
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Tmtr.  travel  agamst  his  eo-tenanty  'unlet  the  litter  have  dettroyed 
the  chattel.(v}  . 

We  have  seen  that  for  a  wrongfiLtaking  in  general)  trover 
is  a  concurrent  remedy  with  trespgs but  the  converse 
does  not  hold*  for  trover  may  often  be Vrought  where  trespass 
cannot ;  as,  where  goods  ai*e  lent  or  clivcred  to  another  to 
keep,  and  he  refuse  to  deliver  them  on  lcmand,  trespass  does 
not  lie,  but  the  proper  remedy  is  trovr.(j^)  So  where  Iho 
lakiii;^  is  lawful  or  excusable,  trespass  :annot  be  supported, 
und  the  action  must  be  trover ;  as  when  a  sberifft  after  a  se- 
cret act  of  bankruptcy,  levies  goods  und<t  an  execution  against 
the  bankrupt.(y)  ^ 
The  declarationiz)  in  this  action  shoud  state  that  the  plain- 
tiff  was  possessed  of  the  goods  (avoidii^  repetidoo  and  un- 
necessary description)  a«  qf  Mb  own  prpertifi  and  that  they 
came  to  the  defendant's  possession  by  Jltmnff  ;  but  the  omis- 
sion 6f  the  former  words  is  not  material  a\er  verdict  :(a)  and 
the  finding  is  not  traversable. (A)  As  the  conversion  is  the  gist 
of  the  action,  it  must  necessaiily  be  siateu  in  the  declaration! 
The  usual  /:lca  is  the  f^eneral  issue,  not  guilty  of  the  pre- 
mises :(f)  the  points  relating  to  the  pleadings  in  this  action 
will  be  mope  fully  stated  hereafter.  'The  Judgment  is  for 
damages  and  full  co%U^  to  which  the  plaintiff  it  entitled*  though 
he  recover  less  than  40«.  damages,(tf)  unless  the  judge  cer- 
tify under  the  statute  of  MSzohethXjt)  ^ 
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U.  Nepievin.     Where  goods  have  been  illegally  distrained,  and  in  some 

other  instances,  the  owner  may  regain  possesion  by  a  writ  of 
replevin  out  of  ciianccry,  or  (which  is  now  most  usual;  by 


(r)  Antc^  601  Bull.  K.  P.  8 
S»un<1.  47.  f.  g.   4  £Mst»  HI. 

Ante,  I5,>. 

(x)  Su-  T.  li»}TXk,  4r«.    «  Vcot 

iro. 

(y)  1  Borr.  90l    1  T.  It  47$.  8 

Sauml.  47.  k.  I. 
(:)  Sc>e  tlic  iireecdeati,  poiC,  voL 


(a)  Moor,  601.  Hardr.  111.— 
Latcb.  214.   2  Sauu<l.  \7.  k. 

(b)  An'  -,  l4S    I  NvwUep.140. 

(c)  Bull.  N.  1*.  48.^ 
(J)3K«b.3l.  lirfk.908. 
(O  iSEl'ts.  0.6. 

(a)  From  Me  and  plegimv,  Co. 
lit  145.  h. 
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pUint  or  application  to  the  sheriff,  finding  pledges  to  prosecute  lILJtepUvin^ 
•n  aciicn  i^&inst  the  distrainor  to  try  the  legality  of  the  dis- 
treaa ;  md  that  if  the  riffht  be  (tettrmined  against  the  plaintiff^ 
lie  will  icCiini  the  chattels  $  and  id  the  case  of  a  distress  lor 
fenti  also  giving  a  boiid»  with  two  sureties,  to  the  same  ef- 
fected) 

The  action  of  replevin]  it  is  said,  is  of  two  sorts,  in  the  de» 
tinet,  or  the  detimdt  s  the  former  where  goods  are  stiU  detained 
by  tlic  person  who  took  them,  to  recover  the  vahie  thereof  and 

damages  ,  and  ilie  laUci-,  as  the  w  urtl  imports,  when  tlie  goods 
have  been  delivered  to  tlie  parLy.^r)    But  the  luuiier  is  now 
obsolete,  and  according  to  *a  late  case,  tliei  c  docs  not  appear,        ♦  J^58 
in  any  of  the  books,  any  proceedinfj  in  replevin  which  has  not 
commenced  by  writ,  requiring  the  sherift'  to  Cviuse  the  goods 
of  the  plaintiff  to  be  replevied  to  iiim,  or  by  the  plaint  in  the  ^ 
sheriff's  courtf  the  immediate  process  upon  wtiich,  is  a  pre-  * 
cept  to  replevy  the  goods  of  die  party  levying  the  plaint,  both 
which  modes  of  proceeding  are  in  rrai,  i.  e.  to  have  the  goods 
again  *,{d)  and  therefore  replevin  is  not  an  action  witlun  the 
.  atntttte  34  Ceo.  II.  c.  44«  which  protects  constables,  &c.  acting 
tmder  a  magistrate's  warrawt,  from  any  action,  until  demand* 
made  or  left  at  ttic:ir  usual  place  of  abode,  &c.  by  the  party  in^ 
tending  to  bring  such  action.(f)    In  lUe  present  aciioii  \\\  the 
detinuit,  the  plaiutiil  lmi  only  recover  damages  for  llie  taking 
of  the  goods,  and  for  the  detention  till  the  time  of  the  replevy, 
and  not  the  value  of  the  goods  themselves.(/)    We  \>ill  con- 
sider this  actkm  with  reference,  1st.  To  the  thing  taken; 
Sdiy.  The  property  therein  i  and  3diy.  The  nature  of  the  in* 
juiy. 

Replevin  can  only  be  supported  ibr  taking  9./ienonal  thattelf  1st.  Tlie  pro- 
and  for  ap  mjory  to  matter  affixed  to  the  freehold,  in  which  V^J*^^^^ 
case  the  remedy  should  be  trespass,  or,  if  the  interest  be  in 
reversion,  casc.(^) 


(b)  S  BH:  Com.  147»8.  {t)  6  East,  283. 

(r)   t  Snun.f.  M7.  h.  n.  2.      Hiilf.  (/)  1  SaQuil.  M7.  b.  »  2.  Lttttr; 

3J.  P.  5iJ.    Willc-i,  67i  Coia.  Dig.  ll5o.  51. 

Pleadtr,  3.  K.  10.  (j)  4  T.  II.  504.  ' 

(il)  Per  Uli  fiUvnborotti^  Cb. 

J.    6  East,  $96. 

Vol..  I.  C  i5  1 
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///.  ffepf'  vin.      To  support  replevin,  the  plainiifl"  mMhU  at  the  time  ©f  tlK^ 

pb^nulf  ''""P'i*^''»  have  hati  t'illici  the  i'i/ir?«/ /iro/if  >V!/i  or  .i  .v/.(r?c;/  /.  rc. 

tcixsjt.  /.•'  rtij^  as  the  baiiee  'ot  guod8,a8  apuwn,  nr  lo  In-  used  by  l-iu'  .'Ji] 

*  uikI  sicveral  persons  havinj?  sep  irate  interests  in  the  jiro[>€riy 

distrained,  CMinot  joio  in  this  action      but  joint-ien«tnis  uiui  le- 

'iiatiu  in  common  may  and  should  join  i{k)  and  if  the  cattle  of  a 

fm*  9ol£  be  tBk«^  and  aheaftervania  iaiermaRy,  tbeeoioti  «< 

replefin  should  be  in  the  name  of  the  hnafaiiMi  «Uine;i/)  wti 

executors  may  bare  re|il6vin  of  a  taking  in  vUa  tttmoruJ^m) 

The  defendant  cannot,  howeverf  under  th»  geasral  isaae  mm 

ctfiit^  dispute  the  plaintiff's  property,  winch  mtist  be  daided  kif 

a  special  plea.(n)  If  the  plaintiflP  has  not  the  immediate  rif^ 

of  possession,  replevin  rannol  be  supported,  but  the  |>*it) 

musi  piocccd  by  aclion  nu  ilic  casc.C^) 

fiWy.  TUwtt'      Wiih  respect  to  the  milurc  of  the  i^-jnry^  it  is  said,  that  rc 
jiuy. 

plevin  lies  only  in  one  instance  oi  an  unlawful  taking,  tiiat  oi 
ft  wrongful  di«rrr<«  but  upon  investigation  it  will  appear 
that  this  action  is  not  thus  limiicdi  and  that  if  goods  be  talMS 
illegally,  though  not  as  a  distress^  replevin  may  be  suppnC* 
ed  \{q)  thoughf  as  it  has  been  bhscnned,  replevin  la  now  ill- 
dom  brought  but  6>r  dtstresaes  §m  feim  d^mmge/tMom^  ^mik 
rmtOt  r )  It  may,  certatnly*  be  bioughl  !•  try  the  lega u  :y  q1 
^160  ^  diatren  ibr  rent,  provided  'there  were  no  sum  wkatevifii 
an  eai- ;(«)  but  if  any  sum,  however  smaU,  were  due,  and  At 
distress  were  for  a  greater  &unu  or  excessive,  or  otherwise  ir- 
ret^nlnr,  the  remedy  roust  be  by  aciic  u  on  ibe  case.(r^  Hepjc 
vin  lies  aibo  lor  illegal  distress  t;ikeij  damage  Jtaiant  ;  usA 
when  the  p.irty  in  possession  of  the  laud  has  no  title  thereto, 
this  aclion  is  preferable  tu  UTs])ass  for  seizing  the  cattlCf  ift  or- 
der  to  put  in  issue  the  tiiie  of  the  party  distraining       ao  Co 


(A)  Co.  Lir  1  Ij.  k  Sir  W.. Tones,  I  To,  4.    fffcti.  TIT% 

(i)  Id.  ibid,  autc,  i2.  %    Cm.  Elh.  SOi.     Cro.  Jac.  50. 

Ik)  BaU.  X.  P.  SS,  antr,  3t,  2.  Con.  Dig.  Actiou,  M.  6.   Co.  Lit 

(<)  Aatflb  ee.   BulL  N.  P.  S3.  145.  b. 

(>.i)  Bull.  X.  R»4.  (•  )  t  orn.  Din.  .\clion,  M.  fi. 

(n)  Id  ibiii.  (•)  i>  I .  B.  ^  n. «,   A  B,  %tf 

(«)  7  T.  IL  9.  SiS. 

{p)  5  B1.  Com.  144.  (0  Ante,  140. 

(9)  Via.  Abr.  Bc|»kriD,  B.  pi.  i.  (r)  I  Svood.  3\€^*m,  a.?. 
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ny  the  legality  of  a  distresa  for  poor's  r^«s,(f9)  or  Sat  ■«wer»*  ULHe^^ 

fttteyCjr)  or  for  a  InnioCt  But  if  a  siipenor  court  awai^d 

Ml  extctttion,  ii  m$m%  ttel  no  ropbno  lies  fior  tb«  good»  taken 

bj  tlM  siMrlff  lif  vixtiM  «f  the  execution ;  and  if  any  perm 

•houid  pyvtenct  to  uko  out  a  rapltvin.  the  eofin  wouM  commit 

Mm  for  a  c6ntem]it  of  their  joriadiciion  \\x)  and  where  goods 

•re  taken  bf  way  of  levy*  as  for  a  penalty  on  a^convklttn  under 

m  Buame,  It  ia  ^^enefilly  ki  the  aat«re  of  ao  ezectttioo,  and  un> 

leas  replevin  be  grunted  by  the  staiute,  this  action  will  not  liC} 

the  conviciion  ut-ing  concluiiivc,  aiui        icj^uliiy  iiui  qiK  >li(/i\- 

ab!c  in  replevin  -^{a  i  but  where  a  speciitl  iiiicriur  jurihuicuua  is 

given  to  jusitcesi  &e.  and  tliey  exceed  it,  in  some  cases  reple» 

yin  iics.(/j) 

this  action  both  the  phantifT  and  defendant  are  com idered  ^  \{ 
as  actcnat  the  defendant  in  respect  of  his  having  made  the  dia- 
tresa,  (being  a  claim  of  Hgbt,  and  the  avowry  ia  the  nature  of 
a  declaration,)<r)  and  the  phdMiff  hi  respect  of  his  action ;  on 
which  grotmd  prinetpally  the  distinctions  between  the  pleadings 
In  Una  action  and  in  that  of  trespass  depend.(</) 
*  The  deektrafkm  In  tMa  aedonf  whkh  ia  local,  requires  cer- 
tainty in  the  description  of  the  place  where  the  distress  was 
taken  and  tlic  i^oods  ulso  must  be  described  with  cer*  .'nity, 
though  the  same  strictness  doc^  not  prevail  as  formerly. (/) 
AVherc  the  distress  was  tiikcn  lor  rem,  a  i^encrul  ax  on'nj  is 
given  by  statute  but  in  avowries  for  distresses,  token  da- 
mmgefcUHtnty  more  certainty  is  necessaiy  than  in  a  jttatificatieii 
in  trespass,  aa  the  defendant  (iaimoti  in  the  lorroery  rely  on 
mere  possesion  of  the  heu9  in  quo,  but  m«at  state  his  tkle.(il) 
The  plaintiff  cannot  fihad  in  bar  de  iujuHa  genemltyf  bttt  amat 


(•■0  ;>  \Vil9.  442.    I  Salk.  20.k   f«  (6)  \V  UW3>;'2.  «.  b. 

Rast,  es.!  9BI  Rep.  1330.  I  Burr.  (c)  9  WiU  SCO,  I.  1  SaOMl.  5»r 

sss.  wilies,  o-j.  b.  ».7.  wme8,afi. 

)  6  T.  It.             ff .,nlr.   478.  {d)  1  S:,un(!.  34r.  r.  n.  .1. 

Cum.  Dig.  Pleader,  K.  26.    WiUea,  (<•)  See  the  prccetlcnts,  pott,  vol, 

672.  li.  b.  o.  c. 

(y)  C«i.  Jm.  so.  (/)  3  Sami<t.  74  b. 

(:)  Gilb.  Bcpl.  161.    Win.%6r'2.  (5-)  It  Geo.  H.  c.  19.  «.  «.  * 

It.  b.    2  Luti^i191.  3  Lav.  StA.   3  Suuni].        r.  n.  .v 

Su  a.  11 84.  (/j)    B.  k  P.  m.    1  Sawid.  347- 

(«)    Con.  Dig.  Action,  M,  8.  e.S. 
WUiejt,«73.a.fa.  «  Now  Kqi.  899. 
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XT/.  U^pkvin,  take  issae  upon  some  particttlar  aUegation  in  tlie  avowrjf^^') 
The  statute  of  Jkneik)  provides  that  the  plaintyF  in  replevtBi 
in  oiqr  court  of  roconl,  imgra  intb  leave  of  the  ooiirti  pieod  oe-* 
verai  pleat  in  ber>  which  freqiiemif  waden  tfaas  adloo  iivrfer* 
able  to  trpapaiB  or  other  oetion  in  which  the  plaintiff  can 
103  have  but  one  vepUcatloD  *to  each  plea.  The  oter  partsnthos 
of  the  pleadings  in  this  action  will  be  stated  hereafter.  •  The 
judgment  {qv  the  plaiiuitT  is,  that  he  recover  his  damages  on 
occasion  of  the  taking  and  urtiustly  dctainint:;  the  cattlet  See. 
together  \i]i^/uU  costs  of  suit)  to  which  the  pkinLiff  b  entitled, 
though  he  recover  less  than  40ff,  daaMkge%  i]t)le<;s  the  judge 
certify*  under  the  43  Mz.  o*  6*  The  judgment  for  the  aowr- 
anil  or  person  mahing^  cognitancei  vnrtea  in  4i£fercat  caaeai  it 
may  be  at  common  law  pro  rttmrm  haietuh,  or  fbimdcd  or  the 
ftatut^a  ^r».  VIU'  cr  Car. 


jr.  TRE8PJS& 

J(V.  TW^^hoff.     The  term  irttpami  in  its  most  extensive  bignaficat 

dudea  eveiy  description  of  ftrroaf^Ca)  on  which  account  m  w> 
tion  on  the  case  haa been uaually  called  treapaiaoo  the  cane;** 
but  lechnically,  it  aignifiea  an  injury  committed  vi  et  armhCit^ 
meaiUng  of  which  words  b  expresaed  in  Co.  LUJ^b)  The  aotiias 
of  trttfimBt  only  ties  for  injuries  committed  with  force,  and  ge- 
nerally only  for  such  as  are  immediate. (r)  Force  we  luae 
♦  seen  may  be  either  actual  of  implied ;  and  the  distinctions 

between  immediate  and  consequential  injuries  have  already 
been  conbKlered.((i)  The  words  contra  pacevi  shou^  uni- 
formly accompsny  the  allegation  of  the  injury,  and  in  aome 

#  |53      cases  are  'material  to  the  foundation  of  the  action ;  thus  an  ac* 
tfon  of  trespass  to  land  not  wlthhi  our  king's  dominions,  canp 
'       not  be  BustamedX^)  and  it  has  been  doubted  whether  trespaia 
for  an  assahlt  committed  out  of  the  king's  dominionsi  as  hi 
^ranc^)  can  be  supporleci ;(/)  though  as  the  fmc,  m  strict- 

(0tB.kP.7ft.  («)t<1.1i.  3  B1.  Com.  ttS.  3BS»  fib 

(*r)  4  Antic,  c.  16.  s.  1.  (V)  Ante,  123,  S,  ^  f: 

(r)  Sec  the  cnsi  s  In  1  Savad.  195.  (rf)  1*1.  il>i«I. 

n.  3.    2  Samul.  286.  n.  5.  (t?)  4T.  R.  503.    «  Bl.  Heji  Km. 

(a)  7  Ewt,  IH.  5.  Co.  Lit.  ST,  a.  (/)  Cowp.  17«.    2  BL  Ilep.  lOiS. 
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iMift  of  Inr  fMyakk  to  tlie  king  far  the  mbMloii  of     public  ir.  Ttttpatk. 
poooBt  it  no  kngor  ittgaidailyC^)  and  the  wonts  cwura  futctm 
are  not  twwwwhie  ^h)  it  thonid  leem  thet  an  acdon  for  such 

injury  mi^ht  be  supported. 

This  acliui)  canuut  Ijc  siistLiniccI  \vl)L'rc'  ihe  wrong  complain- 
ed of  was  a  mn/rasa!:ci\  as  iur  nut  carrying  away  tithes,  &c.(/) 
or  where  the  matter  attccted  was  not  tangible^  and  ccnisequently 
could  not  be  injured  by  foraei  es  reputation>  health,  hc^j)  or 
whero  the  right  affected  is  incorporeal,  as  a  right  of  .common)  or 
waft  8cc.(4r)  or  where  tlaMeimiir's  interaat  la  in  reversion^  and 
not  in  peaeeiiicn  joMWd  che  Injniy  was  not  immediate  but 
<opa^qnemial(at)  We  will  consider  the  particular  applidkbi- 
Uty  of  this  remedy  to  the  dtlferent  injuries  committed  by  force 
to  the  person,  personal  or  retA  property ;  and  as  there  are  material 
djsiinctions  between  the  remedy  lor  these  ii.]i!rit5»  when  com- 
mitted, hiuIli-  colour  of  suit  or  process,  and  when  not,  we  will 
*couuder  the  acuoii  of  trespass  under  the  following  heads;  ^  104 


1 


I.  When  it  lies  for  injuries  not  committed  under  colour  of 

legal  proceeding,       .       .  pagea  \6i  to  \  S3 

1.  For  the  parties  own  act,  .  /j.  164  ro  180 
Injuries  to  the  person,  .  /i.  164  to  165 
To  personal  property,  .  /i.  165  ro  173 
To  real  property,     .      /i.  173 /o  ISO 

2.  i-  ur  ihe  acts  of  otliers,  and  of  cattle.  Sec 

fiaffet  181  to  163 

II.  When  trespass  lies  for  injuries  under  colour  of  legal  pro- 
.ccediugs,(w)  Jiagee  W  to  \B7 


me  pari 

r  1.  ii 

<  2.  'I 


L  FOR  mjunms  jvm  uj^'der  process. 


Trespass  is  the  only  remedy  for  a  menace  to  the  plsiijitififf  at-  Injuries 
tended  with  consequent  damage«(o}  and  for  an  illegal  assault} 
battery)  and  wounding,  or  imprisonment,  when  not  under  oo- 


(g)  3  m.  Com.  tIS.  399.  (I:)  Ibid. 

(A)  Com.  Dig.  Pleader.  3.  M.  &  (0  4  T.  4  T.  R.  f. 
Vin.  \hr.  Trespass,  Q,tu  ,  (m)  Ante,  121.  125,  A. 

(/.)  Anto,  124*  (n)  3  T.  Ft  1S5. 

0)  Ibid.  (o)  3  Bl  Com.  120. 
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IV,  Ttt^on.  lour  of  process.(/k}   It  Hea  also  when  the  botietyt  iinpriioD- 
meiUf^c.  were  in  the  first  instance  hwfu1>  but  the  party  hf  an 
imDecessary  degree  of  violence  became  a  trespasser*  ah  inieh 
and  for  a  wrongful  impiisonmcnt  after  the  process  is  detertnl* 

ncd.fr)  So  it  lies  for  an  injury  to  thereladve  rights  occaidoned 
by  lore  0,  us  for  mcti  icln:^  tenants^  servants,  8cc.  and  beating, 
vroiinrliag,  aiif!  iii^ijrisonint^  a  wife  or  servant. (^)  whereby  the 
Jandluid,  master  or  servant,  hath  sustainc'l  a  loss,  lliough  the 
injury,  the  loss  of  service,  See.  were  conbcqucntiul,  and  not  im- 

^  165  mediate  ;  and  it  lies  for  'criminal  conversation,(/)  seducing  away 
a  wife  w)  or  scrvant,(x')  or  for  debauching  the  latterf(tt')  force  be- 
ing implied,  and  the  wife  and  servant  being  ccnndered  as  having 
no  power  to  consent ;  bat  in  the  latter  instances,  nnkss  some 
other  trespass  has  been  committed,  as  an  illegal  entiy  into  the 
plaintiff's  house,  which  it  may  be  advisable  to  jdn  in  the  same 
action,  it  seems  more  proper  to  declare  in  ca8e.(x) 

2iih.  1  u  per-     The  action  of  trespass  in  its  application  to  injuries  to  fifr* 

9m\Di  pfoper-  gr^^^i  property,  may  be  considered  with  reference,  1st.  To  the 
nature  of  the  /"Am.^  aflectcd  ;  2uW.  The  plaintiff's r/^A/  thereto  i 
3dly.  The  nature  ofthc  injury  ;  and  4lhly.  The  situafi'jn  in  which 
the  (/r/fvjf/a«r  stood,  as  whether  tenant  in  cornnmn.  l)ailce,  &:c, 

And  Jirtt^  as  to  the  nature  of  the  thir.^^  affected  :  trespass  lies 
for  taking  or  injuring  all  domicile  and  tame  animalst  as  dogs  and 
cats  i(y)  and  all  animals  usually  marketable,  as  parrots,  moiv> 
keys.  Sec.  and  in  which  case  it  is  not  necessary  to  shew  in  the 
pleadings  that  they  have  been  reclaimed  i(z)  but  in  the  case  of  a 
hawk,  pheasant,  hare*  rabbit  fish,  or  other antmalsyrr^itoiiirtf't 
and  not  generally  merchandisable,  it  should  be  shewn  in  the 

*  1 66      pleadings  that  the  same  were  reclaimed  or  dead,  *oi*  at  least 


(/•)  11  Mwl.  ISO,  I  SI. 

(q)  Com.  Dig.  TrctpasB,  C.  2. 

Bac.  Ahr.  'I'rtspuss,  B- 

(.  )  (:n>  JiW.  3:9. 

(  v)  'J  Co.  113.    10  Co.  130. 

(/)  7  Mod.  8t.  2  Salk.  55:.  6 
fiast,  9Kr. 

(11)  V  X.  B.  HI.    r.  Tast,  .iS7. 

(t  )  5  T.  R  r.6l.  7  MfxI.  «l.  8 
balk.  5.V2.    20  Viii.  Abr.  ITO. 

(w)  B«e.  Abr.  Treapnas,  C.  1.  3 
Vr%.  563.  Sit,  SI9.  «  New  ile(>.  476. 


(jc)8T.R.  lOr,  8.  20  Vui.  .\br. 
470.  6  Eait,  3S7.  Post,  vol.  t.  flftr. 

(v)  1  Snun(V  Si.  n.      .1.     F.  N  B. 
66.^  Bro.  Tresp.  p).  407.  llob. 
Cro.  Elix.  1SS.  Cro.  Jm.  2W,  WS. 
9  T.  R.  Sr,  t.  8ee  Tiflet^s  Im*  «r 

E\'r*cu*nr%  Ist  rtlit.  11?   wlutr  tli*" 
pTliculara  nf  p<;rscmsit  pf*jpt'rt_v 
ktikted.   C«m.  Dig.  Tmpass,  A  X 
(0  Cro.  Jm. 
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(hat  ihe  plainiiH*  wiis  possessed  of  lUciu.^*^)    So  it  lies  in  jy,  Ti-^^^him.  ' 

some  instances  fur  tukiiiy^  animals  ft  r^natura^  and  iioi  i  cch.im- 

ecl ;  as  if  a  hare  or  rabbit  be       d  on  ihc  land  of  aiioihcr,  he 

liaving  a  local  property  radone  slU  in  such  hare,  or  rabbit,  may 

support  trespass  for  taking  it>  though  the  wrongdoer  did  not 

enter  on  the  land  ;(6)  and  if  gasne  be  started  on  the  land  of 

and  pursued  and  killed  on  the  land  of     A  may  support  tres^ 

piM  for  taking  the  bare«  if  he  also  pursued  the  same,  for  by 

the  pursuit  he  prevented  an  abandonment  of  his  local  pro* 

pcrty  i(r)  the  same  rules  obtain  in  the  case  of  lish.(</)   In  ac« 

tlons  of  trespass  for  taking  or  killini;  animals/irr^r  nafur^  not 

ixclaiincd,  it  is  adsisablc  in  plcudint^  to  stulc  also  an  entry  on 

the  pliiinlilV's  land  ii  ii,  .-.uiil  ilu.t  trespass  for  killing 

1  ubbiis  wiliiout  compluii;iiig  of  such  entry  cannot  be  support-  , 

Sccomllu^  with  respect  to  the  fdaintiff\  in t (rest  in  the  ftro- 
fiertij  uffrctcd^  he  must  at  the  time  when  the  injur)-  was  com- 
mittedi  hare  had  an  actual  or  a  eomtructive  fiosscsuony^g)  and 
also  a  general  or  qualified  property  therein,  which  may  be  ei- 
tbery  1st.  In  the  case  of  the  absolute  or  general  owner  entitle^ 
to  immediate  possession ;  Sdly.  The  qualified  "owner  cou-  ^ 
pled  with  an  interestt  and  also  entitled  to  immediate  posses- 
sion u^)  3(l]y.  A  bailee  with  a  mere  naked  authority,  unaccom- 
par»icd  wiih  any  interest  except  as  to  remuneration  for  trouble, 
Sec.  but  who  in  actual  possession  ;  or,  Ulily.  Ac  tUL.I  posses- 
i»i(»n,  though  without  the  consent  of  the  real  owner  aiid  even 
adverse. 

In  \Xi6jir&t  instance,  the  person  who  has  the  absolute  or  ge- 
neral property,  may  support  this  action,  although  he  has  never 


(ff)  Bie.  Abr.  Trei^M,  1.  Cn». 

Jmc.  '2<"ii.  I  L«l.  Raym.  251.  I  Vcntr. 
Vifi.  Dyer,  SOC.  h  Cm.  Car.  551. 
R«tt.  Abi*.  Trc«]>as«,  B  1.  anU  title 
'Fkover^D.  Tirfkr,  115. 

(A)  *i  8«lk.  5  mV  I  Lil.  Raym.  251. 
(io^lb.  F.  B.  S7.  It  Mod. 
7^ 

(( )  GtNtU  1.^3.  Salk.  5^6.  11  Mod. 
75.  B«c.  Abr.  Tm^asa,  B,  Tro> 
Tir,  I>.  Biini^a  Jos.  titGaae,  III. 
vol.  3.  $88.  a*  tt)  n^tfMM. 


{d)  Cm  Cur.  5M. 

(f)  \3  KtU.  III.  p.  24.  2.  1  L«I. 
Kiiym.  250.  II  Mwl.  74.  2  Snik. 
556.  Cro,  Car.  554.  F.  N.  B.  SC,  87. 
B(*  n.  a«  Au 

( /  )  \3  HI  p.  24  2.  F.  N,  B. 
«r.  A.  c.   Cro.  Car.  553,  4. 

( I  T.  R.  48Q.  4  T.  R.  430.  7 
T.  It  ». 

(A)  Ante,  ISO,  51.  t  B.  k  P.  44* 
7T. 
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.iF.  Trg^lms.  had  the  actual  possession,  or  although  he  has  parted  with  bit. 

possession  lu  a  carrier,  servant,  Sec.  giving  him  only  a  bare  au-, 
thority  to  cai  ry  or  kcup,  kc.  not  coupled  with  an  interest  in  tho 
thiiii;,(/)  ii  bcini^  a  rule  of  law  that  the  general  property  oi  per- 
sonal chattels  firima  facie^  draws  to  it  the  posse ssi on, (X  )  and 
this  rule  holds  by  relatiooi  as  in  case  of  executors  and  adminis- 
trators* Sec.  who  may  suppoit  trespas|  ibr  an  injury  to  personal 
property  committed  after  the  death  of  the  testtttor^or  inte&tatie^ . 
and  before  probate  or  administration ;(/)  so  may  a  legatee  afier 
the  executor  has  assented  to  the  legicyi  for  a  trespass  commit* 
ted  before  such  assent.(m)  But  if  the  general  owner  part  with 
his  possession)  and  tlie  bailee  have  a  right  to  use  the  thin^,  the 
inference  of  possession  is  rebutted,  and  the  right  ot  possession 
being  in  reversion,  the  general  owner  cannot  support  trespass, 
but  only  an  action  on  the  case,  for  an  injury  done  by  a  stranger 
*  168  while  the  •bailee's  right  continued.(;i)  Nor  can  tlie  general 
owner  in  such  case  support  this  action  even  against  such  bailee 
for  a  mere  abuse,  though  if  a  bailee  destroy  the  thingi  trespass 
may  be  supported  if  the  injury  were  forcible. 

In  the  •eeond  case  alaoi  that  of  the  bailee  who  iias  an  autli9> 
tity  coupled  with  an  interest)  trespass  may  perhaps  he  support- 
ed though  he  never  had  actual  possessumi  for  any  injury  done 
during  his  interest  ;(o)  as  in  the  case  of  a  fiictor,  or  consignee 
of  goods,  in  which  he  has  an  interest  iu  respect  of  his  commis- 
sion, Sc.c.(/0 

In  the  i'iird  instance,  that  of  a  bailee,  kc.  with  a  mere  naked 
authority,  coupled  only  with  an  interest  as  to  remuneration,  he 
may  also  support  this  action  lor  any  injury  done  while  he  was  ia 
the  actual  possession  of  the  thing,  as  a  carrier,  factori  pawneei 
a  sheriff)  &c.(;)  but  it  is  otherwise  in  the  case  of  a  mere  ser* 
iPQnt(r) 


(/)7T.R. !«. 

{k)  3  Saund.  47.  a.  1i.  it.  S  Boht 

86f5.   r  T.  R.  0.    1  T.  I?.  480. 

(0  Id.  ibid.  1  T.  K.  4N0.  Ilac.  Abr. 
Exccuiora,  I!.  I.    2  Sauud.  47.  k- 

(m)  Bro.  AKr.  TrcspiKii,  pi.  25. 

(A)iT.R.489.  7T.R.9.  3LeT. 


(»)  Ante,  151,  II  1  B.  P.  4$.  8 
ftiimd.  47.  <l. 

(/;)  7T.  R.  359.  1  T.  R.  113.  I 
H.  HI.  81.    Ball.  N.  P.  38. 

152. 

(f )  9  Snniid.  47.  b.  1  fioH.  Abr. 

551. 

(r)  Owen,  52.  T,  Init.  108.  201 
Com.  ^6.  2SauuL47.  b.  c4. 
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An  mstflnce  of  tbeyburrA  ftcscrlpdoii  is  the  finder  of  any  «r«  J^tpat^ 
tielet  who  maf  meiotain  mspass  or  trover  against  my  person 
but  the  real  owner ;(«)  and  even  a  person  having  an  illegal  pos- 
session, may  support  this  action  against  any  person  but  the  legal 

uwnerCO 

Assif^nccs  of  a  banknipt,  thonf;h  they  have  ;v  fonslructi\  c 
pob^(  si'.ii  fV(.im  the  lime  of  the  act  of  *bankrui>tcy  cuniiot  bup-  *  169 
port  ircspuss  against  a  sheriff  or  any  other  ofliccr  acting-  in  ohe- 
dience  to  the  process  of  a  court  of  compctcot  jurisdiciion,  for 
aeizing  goods  after  a  secret  act  of  bankruptcy,  because  such 
olftcers  oetiog  bom  Jide  ought  not  for  such  act  to  be  liable  as 
trespnaaera,  but  ought  to  be  aned  In  trover,  in  which  only  the 
leal  vnhie  of  the  gooda  can  be  rocovered.(t«) 

A«  to  the  third  point,  the  nature  ^  tht  injury^  it  may  be  ei-  * 
ther  by  an  uidawfiil  taking  of  the  peraonal  chattel,  or  by  abusing 
it  whilst  in  the  poaseasion  of  the  general  owners  or  of  a  person 
having  a  special  property  in  it,  as  a  bailee. 

Trespass  is  a  conciincnt  remedy  xviih  trover  for  most  illegal 

.  takingsXa)  X'lti^  even  in  the  case  of  a  disires*;  for  rent,  where 
there  has  been  an  illrj^il  taking,  as  for  disiruiiiing  when  no  rent 
was  due,  or  taking  implements  of  trade,  or  beasts  of  husbandry, 
irhen  there  waa  sufficiency  of  other  property  or  a  horse 
while  bis  rider  was  upon  him  ;(r)  or  if  a  distress  be  made,  the 

^  otiter  door  being  shot,  or  if  the  party  espel  the  tenant,  trespass 
UesjCd)  for  the  atatute  1 1  Oeo.  II.  c.  19.  wliich  enacta  that  a 
party  distndning  for  rent  shall  not  be  a  trespaaser  a6  imtio^ey 
only  relatea  to  irregularities  after  a  lawful  taking.^/} 

This  action  also  lies  though  there  has  been  no  wrongful  in* 
tent  jC.g-)  as  if  a  sheriff  by  mtistake  •take  the  goods     a  wrong       *  170 
person, (//>  except  in  the  case  of  a  levy  undei'  an  esiecution  afier 


(«)  2  H..<Jni!.  \7  tl. 

(I)  i  East,  -'ii.  <  i-o.  P.lii.  S19.  5 
Ca«4.(b).  Moore,  091,^  3Wil«. 
m  «  Stn.  777.  t  SnMc.  m  ft 
Saund.  AT.  c. 

{u)  I  r.  H.  4«0.   I  SUow.  li  1 

Lev.  173. 

(a)  3  Will.  Sa<i. 

Vot.  1.  [16 


(h)  F.  X.  B.  »8.  ji  T.  R.  565.  I 

(t)eT.R.t38.  4T.ll.SC9. 

(f/)  1  East,  !.»!>» 
(0  1  II.  HI.  l.J 
(  /•)  I  E*j..  N.l*.  .582,  3. 

(A)  Atit«,  ISt*. 

] 
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Jr.  Trt^tM*.  ft  secret  act  of  bankruptcy,  when  tnvtr  only  can  be  supported.(A 

If  the  sheriff  or  a  stranger  iUegally  c^V  e  the  goods  of  another  in 
execution,  and  sell  and  deliver  them  to  a  third  person,  trespass 
cannot  be  supported  aj^ainst  the  latter,  because  they  cam©  to  hi  in 
without  fuull  on  his  part       but  if  a  second  trespasser  take  goods 
out  of  the  custody  of  the  first  trespasser,  the  owner  may  support 
trespass  against  such  second  taker,  bis  act  not  being  excust* 
bie.(/)  This  action  may  be  siippoitedagalDStftbiiiM  who  basonif 
a  bare  authority,  a»  if  a  servant  take  goodt  of  fait  master  out  ^Ifr 
shop  and  convert  them  ;(ai)  but  not  eg^ainat  a  bailee  coupled  inft 
an  loteres^uoles  she  destroy  the  chattel ;(«)  nor  agsiuA  a  joiaU 
tenant  or  tenant  in  common  for  merely  taking  away  md  hokHag 
exclusively  the  property  from  his  co'temint,(0)  because  eaeli  lAa 
^  y      *       an  interest  in  the  whole  and  a  right  lo  dispose  tliereof  iC/j)  buttf 
^>Ojijji*.^?y     ^i^g  thing  be  destroyedy  trespass  lies,(«7)  and  case  may  be  support- 
ed for  injuring  the  thing. (?  )    A  bailee  of  a  chattel  for  a  certain 
time  coupled  with  an  interest,  may  support  this  action  against  the 
bailor  for  takingit  away  before  the  time,(«)  and  it  lies  though  after 
*  171      ^®  iUcgal  taking  the  *gooda  be  restofed.(/)  When  the  tahiogis 
unlawful,  either  the  general  owner  or  the  batoe,  if  ansirersMs 
over,  may  support  trespsss,  but  a  recovery  by  one  {a  a  bar  lo  aa 
action  bythe  other ;(»)  and  it  vriRuot  Sa  for  a  reAisal  to  doKi^ 
when  the  first  taldng  waa  lawful,  trover  or  delimie  being  in  such 
case  the  only  remedies.(v) 

So  trespass  lies  for  any  immediate  injury  to  personal  property 
occasioned  by  actual  or  implied  force,  though  the  wrongdoer 
niight  not  take  away  or  dispose  of  the  chattel,  as  for  shooting- 
or  beating  a  dog  or  other  live  animal,  or  for  hunting  or  chasing; 


(i)  1  T.  n.  \m.  Aotc,  130.  168,  9.  Lit  JTK*.  a.    Coup.  217.  4  East,  121- 

{k)  2  Roil.  Abr.  S56.  pi.  Sa  Bro.  '    (9)  Co.  lit  20a  a.  Autc. 

Aim  TmpMt,  pi  4B.  (r)  S  T.  R.  145.  1  Ld.  lUya(i.]jrd7. 

(0  9i«l.  438.  («)  Gfxlb.  173.    F.  N.  B.  86.  n.  »• 

(m)  1  l^.«r.  Cro. Eti%. 7111.   $  (/)  Ante,  l.-iS.  Bro.  Ahr  Trosvww^ 

Co.  I  J.  b.  pL  221.   2  RolL  Abr.  509.  pi.  3.  6. 

(n)  A utc,  1 54.  Foal.  aBiwi4. 47.  e.  Bro.  TrMiM 

(0)  1  T.  R.  6Jf.  Obwp.  43a  a  67.    2  Itoll.  Abr.  5C9.  P.   Ante,  153. 

Snund.  47  j,'  (r)  Sir  T.  R;i)  ai.47a.  eVcalr.  \T% 

ip)  I  Lev.  S9.   8  T.  K.  145.   C9.  ^tM|UM(»  47. 
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vheep,  kc«(«)  or  for  mixing  water  with  wke^'}  But  it  is  IV.  Trapan. 
Mid  llwt  lor  A  Mre  Iwtttty  of  a  hone  not  accooipamed  wiUi 

'•pecbl  daiBigtt  no  actkA  Ciii  bo  49PVoilcd.(y) 

'   liiftjiidthitif  a  biiloo  of  a beati*  kcAiff  it»  utspaia  can* 

«M  bo  fliiyi»Qrtod  bat  onlf  oMOf  bocauie  a  funeral  confidooce 

•Imo boea  lopond  iabim  s(z). bat  tbia  appears  to  be  erraDeoua, 

JS»  tboiigb  tbo  act  wKf  not  fonder  the  party  a  treipasscr  o* 
yot  bo  nay  be  consideTed  asatrespasaer  for  the  wrongful 
act  itself  »C«)  so  case ,(6)  or  oMumfrnt  for  a  breach  of  the  im- 
plied coniiuvA  iiKiy  be  bupporied  i(c)  and  it  seems  clo:ir  thai  if 
a  •person  be  bailee,  though  coupled  witli  a  beneficial  inicrc?,t,  ^  17-2 
as  of  btiLcp  to  feed  his  land,  or  of  oxen  to  plough  \\y{d)  and  lie 
Xill  or  dc^roy  thenit  trespa^  Jiieii»  because  his  interest  therein 
is  therebf  determinedt  tbo  mno  aa  wben  a  tenant  at  will  cuta 

.  doom  twoo»(e)  So  one  jointHanantor  tenant  in  common  maf 
Mipport  tQMfnaa  agidmt  bia  covenant  wben  the  chattel  U  tU* 
Mnaifedt  and  oven  cooiider  tbo  defendant  aa  guilty  of  entering 
tliodowo-OQtfl^  tbo  fiabeiy*  %c.  and  takuig  away  the  tbuig;(/) 
but  iC tbo  thing  bo  not  doatrpfod,  trespass  doea  not  lie  ugainsta 
bnloooouflod  wkb  aa  uterest,  for  abusing  the  chattel,(^)  be* 
QBUse  an  interest  and  the  right  of  possession  siiU  continues  in 
the  Ijailce,  and  a  general  owner  has  no  immediate  right  of  pos-* 
session  at  the  time  tl»e  injury  was  committed,  and  trespass  can- 
not be  suppoited  even  against  a  stranger  unless  theie  be  an  im* 
Viediato  right  of  poaieation.(A)  Trespaaa  wilinot  lie  for  a  loss 
ot  injury  OHrwaotied  by  a  bailoo'a  negUgBocoi  because  it  does 

^  aot  lie  for  any  nmifbamnetXi) 

1m  soma  instmcw  trespass  may  stao  bo  suppoited  for  an  In-* 

Jury  committed  to  personal  proper^  whilst  in  the  lawful  adverao 


(w)  Btmefl,  45ft.     3  T.  B.  ST.      (c)  Cro.  Elii.  777.  7Sii 
Hob.         3  BL  Com.  |$S.      ,  {d)  Co.  Lit.  57.  |u   Cro.  Eiix.  7U. 

{x)  F.  N.  B.  8».  (e)  7  T.  R.  II.   Co.  Uu  57.  k 

{t,)  SStrm.  t7i.  Qmtv,  Bamei^  Crou  Elic^  7t4.  9Cal3.b.  11  Co* 

458.  ML  a.  Dyer,  If  I.  k  pL  ir. 

(:)  Bae.   Ahr.  Triijoi^  O.  I.     (/}  Co.  IJt  iSO.  a.  U  S  Baaai. 

Moore,  248.  47  b  g    «  T  II.  U6. 

(c)  Co.  UL  57.  a.  Cro.  EU«.  777.      (s)  ^  i>auud.  47.  g. 
7S4.  sCa  ld.l».  BrauTMpaM,p1.     (A)/T.B.f.  AT.E.m. 
«S.  1  Leon.  ST.  11  Ca.  It.  ar  W Cie.  19,  h,  l4.a.  Aatc^  lit 

X«)Oa.IJlt«r.a.a^ 
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ir.  Tirsposs  po»3csision  of  the  wrongdoer)  »s  where  be  has  been  guilty  of 
an  ubiisc  wiiich  renders  him  a  trespasser  ab  initio  ;[k)  this  ob- 

jjl  ^"73  tuins  in  ^-^f  iicial  whenever  tlie  person  w  ho  'first  acicd  with  prc^ 
pricty  under  an  authority  oi  license  given  by  iaw  afterwardt 
abuie^  it,  in  w  hich  case  the  taking  as  well  as  the  xeai  tactie«i 
act  may  be  staled  to  be  iU^^ali  asiatheSMLCaipeiitBfi'Cn»i(^ 
or  for  cutting  nets  lawfully  taken  itmwmgtfituamfim)  or  ftr- 
working  a  horse,  See.  distrained ;(»}  hat  in  the  eaittolft^b* 
tress  for  rent^  we  have  seen  that  in  genemi  a  party  cmM  he* 
come  a  trespasser  cb  imtio^  by  an  irregttbuity  when  lha  cqpM 
was  lawful. 

*l!y.  To  real  Trespass  is  also  the  proper  remedy  to  recover  damages  for 
liti  Illegal  enuy  ujion,  or  an  imnicdiaic  injury  to,  real  property 
cor/iortai  in  the  /io^minion  of  the  filaijitiff.io)  This  remedy  in 
its  application  to  injuries  to  real  properly,  may  be  considered 
■with  reference)  1st.  To  the  nature  of  tiie  property  aftcclcd  ; 
Suly.  To  the  plainiinT's  right  thereto  ;  and  2dly.  Tothenaum 
of  the  injury,  and  by  whom  committed* 

1st.  With  respect  to  the  mUm  tjf  the  rml  /tniurhf  t^ied^ 
It  must  in  general  be  aomething  jtasgihle  and  fixed,  aaa  bouses 
a  room,  otttbouae,  or  other  buildings,  or  land.  Ttmgm^mtf 
be  supported  for  an  injury  to  kmd,  though  not  fitteed  Irons  ths 
propel ty  of  others,  and  by  the  owner  ef  the  aoil,  tie.  though 
11  be  a  higlyvay,  or  a  public  bridge,  the  term  clo»e  being  tech- 
nical, and  siv^nirvinj^  the  initrt.^i  in  the  bull,  aiul  not.  merely  a 

Hr  close  or  inclosure  in  the  conumtn  •acceptaiiua  of  that  tfrm.^y) 

It  lies  however  tcmj)onuy  the  plaintiff's  iiitci*est)  and  tliough  it 
be  mcr»  ly  in  the  profits  uf  tlie  soil,  as  veturM  tarne  or  fier- 
bagii  /la^'urjc^ir)  firima  ion^fwa^it)  .or  free  varren^  ftcc^O  if  it 
be  in  exclusion  of  others.  So  where  a  person  contracted  with 
the  owner  of  a  cloae  for  the  purchase  merely  of  a  growmg 


(A)  nac.  Abr.  Tivsi>ft«*,  B.  where  ('/)  l>oc.  &  Stud.  JO.    7  Enst,  '.W. 

UiL-  doctrititi  of  a  \Ku:iy  becuiatug  m  2  Su-a.  1Q04.    6  East,  1$4.     1  Burr. 

tfrii|>i«er  aft  ^iiAifr  is  obwrved  apwi.  139^ 

(0  SCO.  146.  b. '  H  (r)  Co.  Ut.  4.  b.  5  Emft,  4M.  6 

(m)  Cro.  (^ir.  2."^  Ea»l,  GOG.  COO.   Dyer,  285. 1.  AO.  Bro. 

In)  C'lo.  Jac.  147.    I  T.  K.  1-'.  TresiKiss,  pi.  279.  >f..rrr,  302.  ?  Rnit 

\                                 io)   »an-.            153C.     5   TaO,  Afw.  53-'.  j»J.  8.    Taliu.  47.    5  T 

485.417.  HacAbr.Trcspttt,C.3.  At  5$9. 

>                            to  immcdbte  yntl  con«-quealial  faija^  (v)  7  &ist,  200. 
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dt>p  of  grws  thcte^  ll  wm  decided  that  the  purchaser  had  such  TrtM^. 
8fl  exclusive  po«9c«5!t]in  of  the  close,  though  for  a  limited  pur- 
pose, that  he  mi;;!il  la  ii-i  irc-^pass  lyuc/rc  ciutuum  frr^t 
against  anv  person  cntcrinj;  ihc  close,  and  lakinglhc  grass  even 
with  the  assent  of  the  owner  ;fu)  so  it  lies  for  a  iicspuss  on  a 
portion  of  a  common  field  after  an  allotnteiu,  authorising  the 
feeding  the  snme  only  for  a  certain  time  so  a  person  having 
IB  exduBive  right  to  dig  turves  or  coalsi  Sec.  muy  support  tres- 
pom  ^futtre  chunm  Jrrgit  against  another  for  digging  and  taking 
ftWBf  turves,  8cc.  therein,  though  others  had  common  of  pas- 
ture over  the  land  ;(jr)  and  H  JS  agree  with  the  owner  of  the 
eoily  to  plough  and  sow  it,  and  to  give  bim  (the  owner)  half 
the  profits*  J  S  may  support  trespass  putrt  ttautum  /regie 
agfllnst «  srtranger,  for  treating  down  the  com.(y)  But  unless 
the  plaintiff  have  an  exclusive  •iiutrest,  case  is  the  only  re-  *  175 
mod)',  as  if  he  had  only  a  profit  a  fircndre  as  a  right  of  com- 
mon  of  pasture  or  conmton  of  piscary  ;(')  and  because  the  * 
plaintiff  hath  not  the  exclusive  possession  of  a  pew,  trespass 
cannot  be  supported  even  against  a  stranger  fur  entering  it  ;(o) 
but  the  parson  may  support  ti'espass  against  a  person  preach-  . 
ing  in  a  church  withcjut  his  leave.(A) 

This  action  afso  lies  for  an  Injur}*  to  the  plaintiff's  land 
covered  with  water,  but  tf  the  interest  be  merely  in  the  water, 
case  IB  the  only  remedy  ;Cr)  and  when  the  trespass  Is  in  the 
plalntifr'a  nver«  pond.  Sec.  it  is  to  be  described  as  an  entry  on 
the  plaintiff's  close  or  land  covered  with  water  -.{d)  or  it  may 
be  for  a  pool,(e')  or  that  the  defendant  broke  and  entered  the 
several  fiilicry  of  the  ptuiniifl',  &c.  ard  lislied  therein  for  fish; 
but  it  is  disputed  whether  it  lies  for  Ssiiing  in  a  free  ftsh- 


(ii)  f.  fc:*st,  f.02.  (ci)  T,  It  m 

(w)  Cm.  Eliz.  421.  9  T.  It  335.  (//;  I  j  Mod.  420.  433. 

{x)  .1  Burr.  1825.  1560,  I,  S.   «  (f )  Ye-lv.  143. 

EhsI,  OoG.  (*/)  Co.  Lit.  4.  b.    Yclv.  I  ij. 

(.»/)  Bull.  N.  P.  h5.    4  Himt.  18'_'7.  (f)Vt  lv.  Ii3.    C*.  Lit.  5.  a.  b. 

Co.  Liu  4.  b.  But  see  Cro.  EUx.  l-ii.  (/)  iibwlk.  OJ.'.   Co.  Lit.  VZC>.  b. 

and  S  Leon.  813.  nott^  7  to  pa|^  ISS.  a.    Co.  Lit.  4 1». 

(:)  Cro.  Elix.  421*    BuiT.  1827.  F,  N  R  s^.  ti.    2  Bl.  Com.  40.  3 

Sill k.  637.   Bro.  Trospas'  ,  i»t  174    if  Itiil.  IK^.   Cro.  Car. 
Koll.  552.  a.  l\.  S.   SUnUiDg  pbc*-,  2 
Cast,  190. 
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ir.  Sdlf.  WHli  respect  to  the  phfaHtf'e       or  ntfemi  in  ^ ' 

propertf  mflbcted,  we  h«ve  given  it  a  pvdel  PMiiiititeiin  m 

the  pircceding  pages.(^)  The^r  of  thb  tac^m  h  the  injmy 
to  the  posKssioH)  and  unlesS)  at  the  time  ihc  injury  was  coni- 
riittcd,  the  plaintiff  was  in  actual  possession,  trespass  cannot 

*  176  supportcd,fA)  and  ihoup^h  •the  title  may  come  in  question, 

yet  ii  h  not  essential  to  the  action  that  it  shoul<L^)  Tbecie- 
ibro  a  landlord  cannot,  dufing  a  itthsiating  lease*  tlipport 
trespass,  bat  the  action  of  tfaspSM  must  be  ia  the  osnia  of  ti» 
tensnt,  of  the  Ismilordinust  proeeodia  oasot  oalass  the  kqmy 
was  committed  to  trees  or  other  property  esoepi4d  la  the  leasoy 
when  the  latter  mwf  support  trespass  ^nare  eteatam  /regit.{k) 
Any  pos^ssion  is  sufficient  ag^ainst  a  wron^oer  or  a  person 
v>  hu  ciiiiiuL  m^kc  out  a  tide  jirivu:  facie  eniiUing  him  to  the 
possession .(/)  It  therefore  follows  that  a  tenant  for  years,(m) 
a  lessee  at  will,(n)  and  a  tenant  at  suflerancc,(o)  may  support 
this  action  against  a  stfaoger  or  even  against  his  laodlord,  un- 
less a  right  of  entry  be  expressly  or  hapiiedly  reserved.(/k)  - 
There  if  a  material  diatioGtieQ  betireea  penoaal  and  real 
property,  as  to  the  right  of  the  owners  ia  the  fim  case  ire 
have  seen  that  the  general  property  dmws  to  it  the  possrsMOP| 
soiiclent  to  enable  the  owner  to  sapyoit  trespass,  though  he 
has  never  been  in  possession  but  in  the  case  of  land  and 
oilier  real  property,  there  is  i\o  sucli  consirutiive  possession, 
and  unless  the  plaintiff  had  the  actual  fujsseaaioti  at  the  time 

^  177  ^hen  tlie  *injury  wu^i  committed,  he  cannot  sup|N3«t  thia  ao- 
tioii.(r}  Thus,  beiine  entry  and  actual  possesabo,  a  persoo 
cannot  maintain  trespass  though  he  hath  tke  fireehohi  in  law ; 
as  a  parson  before  lndactioii,Ct)  or  a  oonasoe  of  a  fine,(i)  or  a 


(e)  Ante,  17J  to  175.  and  lee  in  (o)   Id.  ibid.  13.  Co.  69.    t  Eaa^ 

^n«-nil  Com  Dtp.  Tn-?ptt5»,  B.  Vin.  245.  note  (fl).   Com.  Utg.Tre9a«^ 

Abr.  £ntrv,  O.  4.  Tr«^i)ai(»,  11.  B.  1.    1  Saund.  322.  a.  5. 

(&)  5  Ea^^  iS5. 487.  Q>)  11  Mod.  40ft.  Com.  Dii.  BIm^ 

(0  Will«i»9Sl.  lB«it^d44  H.  llCo.4«. 

(Jb)  Drj.  Abr.  Tn.s[>a>,s,  p|.  55.    1  (9)  Ante,  150,  Sl.   «8«iiad.  47. a, 

S»und.3'Ji  n.  5.  7  T  U  \X  SEut,  BulL  N.  P.  33. 

190.    Bmc.  Abr. Trespassed.  (r)  5  East,  485.467.    Bac.  Abr. 

(0  I  East,  2H.   3  Burr.  15G3.  8  Trespass,  C.  3. 

8a«.  19Si.  Wille«»  «1.     *  (f)  Via.  Abr.  Enttf,  G.  4.'  tod 

(m)  8  KoU.  Abr.  551.  Sid.  M7.  Trc^paM,  9.  Bac  Abr.  Imw^  M. 

(njU.ibid.                    •  Plowd.  5:r 

(0  S  LcoA  14r, 
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f  ihiiuir  bf  Iwse  and  retee,  (though  the  ftalnle  executes  ^rq^ifr- 
iie  indfXi*)^  >i>  JMiib(w)'or  a  devkce  against  ao  abaior>  or  a 
kaiae  Ibr  ytiffi  bafofg  mitj^ff}  But  a  diasoiice  maj  have  U 
agiiMt  a  JiiHliof  for  tte  duatkia  itielft  because  he  was  then 
In  peasMlBa  i  bsi  M  for  an  injiiry  after  tiie  dMsdsin,(z)  iid« 
1^  lie  laith  gained  possession  by  re-entry^  and  then  he  may  sup- 

pOlt  this  acuon  t'<iv  ihe  intcrmcdialc  daniat;!'  ;  lor  alter  llit  tniry, 
the  law,  by  a  kiiid  of  jus  fiostHnnnu^  suppu'^t :»  the  freehold  10 
have  all  along  continued  iu  iuni  and  alter  recovery  in  eject- 
jBenii  this  action  nay  be  supported  for  mesne  pfu&lB>  iboug;li 

'Marior  te  the  time  o£  the  demise  in  the  declaration  in  eject- 
m&BX^b)  unless  wbere  a  foie  has  been  levied^  in  which  case 
iMpass  cMMt  be  supported  for  any  iojuiy  committed  an- 
lerior  iv  the  emrf  to  amid  the  fiiie.(r)  A  person  bav 
ing  a  mere  iBcoiyorsal  right,  aa  of  common  of  pasture^  ttir* 

*bary,  &c.  cannot  supj)ort  trespass  *(/iiare  ciauaum /regit  for       *  178 
treading  doN\ii  ilic  irrass  ^;ro\vinj^  upon  the  huid  upon  which 
he  has  such  right  ot  common,  &cc.  ior  altixough  a  commoner 
has  a  right  to  take  such  grass  by  the  moiitbs  of  his  common- 

'Sbie  cattle,  he  is  not  to  be  considered  as  in  possession  of  the 
tend  ;idy  md  because  a  person  hsnriug  righ^  ^  «t  in  a  pew>  baa 
not  tite  eaelmiee  poemsriooi  he  eannot  support-  trespass  even 
against  a  strmgerHtlie  peesession  o£  the  cbuich  being  in  the 
panon.C^)  But  #bi!ne¥er  there  ie  an-exchMttre  right,  trespass 
may  be  suppoi  led,  though  the  parly  has  not  the  abbolute  rit^ht 
to  the  soil  or  ihc  whole  property  thcrc!ni(./")  as  if  a  i>cihon 
have  an  cKclusive  ri;:ht  to  cut  turf  and  peat,  he  iriay  support 
trespass  guare  clcHu.um  fregit^  and  ibi*  cuUiug  ihoturfiCjr)  sod 
it  may  be  snppoited  fisr  a  oasspasa  in  a  pardon  of  a  common 


(«)  Carter,  f  u.    V5n.  \hr.  Trci- 
'  pass,  S.  pi.  t  J,  1 1.    N' y,  73. 

Plow.l.  2  Mod.  7. 

(a )  2  Moil  7. 

(tf)  Bac  Abr.  Leasef,  M.  Fiowd. 

U\l. 

^        (r}  J  K<  n.  .\br.  553,   Dyer,  SSS. 
3  lii.  Cciii.  .  J  a 

(o)  Vin.  Abr.  Ticsii.iss,  T.  tl 
Cn.  St.  R.  ;)  R1.  Com.  210.  2  RolL 
Abr.  55 i.  Uio.  Tifsp;iss,  pi.  35. 
Cro.  EU».  Com.  Dig.  TretpSHb 
9.3. 


r^')  Hun.  Kject.  443.   SBsir.  fiCTv 

06?.    Peake,  I..  K.  m^. 

(c)  7  T.  U.  732,  3  HI.  Cora 
910, 911. 

(d)  Rro.  TretpMW,  pi.  I  ri.   2  Roll. 

Abr.  Shi.  N.  pi.  8.  Bar.  Abr.  Tres- 
pass, C.  3.  3  Burr.  ItitS.  Cst>.KItt. 
45t. 

(e  )  1  T.  R.  430i 

(/)  Ante,  174.  a  Borr.  ISM.  S 

R>i<<t,  485,  6,  7.  Cie.iaiSrtti> 
is)  d  Barr.  18^ 
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Jr.  iidd  after  tlie  alkitmwt  to  the  plamiiACA}  If  tf»  plaMUl 

were  in  poBsessuxi  of  the  buds,  &e.  at  tlw  tine  wImb  tli» 

jury  was  commuted,  the  circumstuiice  of  hia  having  quitted 
|>ossc-Sbion  before  the  coiiiiueucetueut  oi  ihe  acUoU)  cuii:»Uluic& 
no  objection. (/)  , 
With  respect  lo  the  nature  of  the  injury  to  real  Jirofterty^vic 
have  secD  that  trespass  only  be  suppoi*ted  when  the  iojuiy 
-was  committed  witb  focce  actual  or  iniplifd.  and  immedittte.(i^ 
4^  179  however  unintentional  the  ties{»aB»  and  tfaongli  ^tcse. 

in  quo  were  uninclotedt  or  the  door  of  the  houao'  weffiefifa%tf 
the  eatrjr  were  not  for  a  juatifiable  purpose ;(«)  and  even  shonii^t 
at  and  kiUing  game  on  another's  land,  though  witfaDUt  an  an* 
•      tual  entry,  is  in  law  an  entry  ',{k)  thoni^b  in  ^encfal  wiMHr 
the  injury  is  commiticd  ort"  the  pkiimin 's  hmd,  the  rcmcdjr 
must  be  case  ;(/)  and  a  mere  7Uj}}f'a.'-uncf^  as  leaving  lithe  on 
land,  we  may  remember  is  not  sufilicicnt  to  support  trespass. (m) 
As  to  the  person  by  and  against  whom  this  action  m«f  be 
aupportedi  it  seeatis  that  actual  potaeasiun  is  necessary  to  Mip-* 
port  the  action ;  and  if  the  right  of  poaaesaion  be  in  rewiien» 
it  clearly  cannot  be  auatanedA.^  Treapasa  liea  againat  a  neve 
tenant  at  wiU  for  pulUng  down  a  honsei  or  cutting  treea  dyrtng 
the  tenanqr  at  wiU»  the  Inieieat  being  thereby  determined 
bat  against  a  leaaee  for  years,  trespaaa  for  cutting  down  trean- 
does  notUc)  and  case  in  the  nature  of  weatnia  the  only  remedyf 
unless  the  trees  were  excepted  in  the  lease  ;Cc)  tliou^^h  if  he 
afterwards  take  the  trees  uway,  tresspass  or  trover  lics;(/.)  and 
if  the  trees  bo  excepted  in  tlie  k-ajje,  and  he?  cm  them  duwD> 
trespass  f/uare  cfnusu/n yrr.^-vV  lies  lor  such  cutling-.C/ ) 
*  180         •l  lie  proj)er  remedy  by  one  juiiit-ten:int  or  tenant  in  common, 
against  ihe  olhci*  who  commits  waste  to  the  land  or  other  pro- 


(//)  Cro.  Klii.  5  liisi,  -i&O.       (m)  Ante,  124. 

485.  4Sfl*  AST.  (»)  Cro.  EU*.  7h  k  5  C  lib.  11 

(/■)  Bac.  Abr.  Treapan,  C.  3.  Co.  Ul.  h.  8S.  >.  Co.  Ut  57.  «. 

(A)  Ante,  \'22.    As  to  iIksc-  mju-  (o)  AU-yn,  HJ.    1  .SuuimI.  32^2.  n.  .S- 

rii  !,  iit  fri  iit  i  !.k  ste  Coin.        Tros-  I.I.          7  T.  K.  I.}.    4  Co.  f.i. 

pais,  A.       Uiif.  Abr.  I'rchpju^s,  F.  \  iu.  Air.  'rr*»i>ii»i,  S.  lA.  10.  mihI  th. 

(0  Ante,  173.   Bhc.  Abr.  Tw  Ti*»|iaw. 

IMMH,  l!-.  C  Hu\\.  \hy.  555. 1.  15.  (7)Bm  Trc»p«»,  pi.  55.  I  Sattndi 

C^-)IlMrj<l.  74.  130.  33!iii.5.   lUe.  A^.  TrciipA^  r.  ^ 

(0  '2  Burr.  lU^  n  Mod.  7i.  130.  * 
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pmyt  69  bf  emfiftg  dvwn  trees  tinfit  to  be  cttt  dovrtit  ift  an  sie-  it*  7Vr«pii«i. 
Ihn  «i  tlie  cane  •»  Ibr n  mi^feamnct  ;{r)  but  ir  one  tenant  in  com* 

mon  tUsiurb  the  oilu^r  in  possession,  trespiiss  c/tmre  cfattaum  fre- 
^ii  lUaV  Ix  siippoiterl  ;  as  il  two  be  tenants  in  coinnioii  ol  a 
folding;,  uiul  one  of  ihcm  by  force  prevent  the  other  from  crtti- 
ing  hurdlefif  &c.(«)  and  though  trespass  does  not  Ut  uguinst  a 
tenant  in  comman  for  taking  the  whole  profits,  yet  if  he  drive 
oat  of  l^e  land  any  of  the  cattle  of  the  other  tenant  In  common} 
or  laoder  lam  from  entenng  or  occupying  the  land,  an  action 
of  tnapaaa  pmv  dummfrtgit^  or  an  ejectment,  may  be  sup- 
p0rtBd.(r) 

Though, the  entry  were  htwful,  yet  by  a  imbsfquent  abu9e  of 
aulhuri;y  m  Uizv  to  enter,  us  to  distr.dn,  S:c.  (except  for  rent 
or  poor's  rutes,)(W)  the  p.irly  may  become  a  ircspaf^ser  ab  ini- 
tio and  if  an  officer  ncj^lect  to  remove  j^oods  attached  with- 
ina  fUMWititettmeaodcoiitinue  in  potseasion,  his  entry  becomes 
a  tfespaaa  at  iai/ia^x)  so  in  the  case  of  a  distresa  for  rent,  if 
the  party  rafnain  in  posaeasloii  tnore  than  five  days,(^)  or  turn 
tho  plaimtff'a  fimUy  oat  of  possaasion  ;(z)  but  hi  case  of  an 
amharity  mjka  to  eattir^  an  ^abuse  of  aoch  authority  will  not  *  4(  131 
in  getieml  aobjeet  the  party  to  thia  aetion.Ca) 

In  the  immediately  preceding  p-.ges  we  Imvc  considered 
when  this  actiuii  may  l>e  sup{>orlcd  against  a  party  to;-  his  (»\\u 
immediate  act ;  in  some  cases  it  may  be  stipporli  d  a;^uinst  a 
person  y^r  the  ads  of  am t her ^  und  ({/  cattle^  HXc.  Thus  a  pally 
nty  be  socd  in  respect  of  iiis  /ireviouM  consent  or  request  iliut 
the  trespass  may  be  ihxw  s  as  if  ^  command  or  request  B  to 
beet  C,  or  to  mka  his  goods,  or.  to  commit  a  tres^MSs  on  his 
land,  and  J9  do  it,  Uda  action  Hca  aa  well  against  ji  as  against 
M  s(Jk)  as  if    direct  the  shetlff  to  ievy  particiikr  goods,  not  the 


(r)  8  T.  R.  145.  Com.  Dig.  Ks-      ( r )  2  BL  B«^  ISIt. 

uite,  K.  a.  {jr)i  8tn.  717.   I  H.  Bl.  13. 

{ji)  Co.  Lit.  '2(<0.  h.  (i)  1  Eat^t,  139- 

rOT't.  I /a.  199.  k  3  WilB.  119.      (a)  l.mn',<}0.  Due.  Alv.  TmpaM, 

18  MoU.  Siir.  U-    2T.  R.  lt>(i. 

(«)  1  a  BK  1ft.  Ante,  Cr,  68.   2  Rl.  Unp.  1055 

(w)  Sm.  Afar.  TretiMsi,  B.  Six  8«lk.  409.    4  Intl.  St7.   Bb«.  Atr! 

CarpcnutV  Case,  S  Co.  146.  SBl.  Ti-c9paaa,G.  Com.  Dig;  tk.Tn:9p«M, 

Hep.  1311  CterL44.  C.  1. 

Vol.  t  [  ir  1 
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/T  Trtipm.  property  of  the  defeodMit  Itt  Ibe  actkObCtf)  UuMfilio 

ported  agiiiiiBt  a  persoo  not  being  ao  infim  orfim  tmrt^  wli# 
j^erworth  amnU  lo  ft  tPMpif  w  awuiatod  fcr  hbui»  or  hwift> 

fit>(c^)  though  not  90  at  to  aiib§ect  him  for  a  fbrable  entry  :(e) 
so  ior  taking  goods,  even  to  subject  ihe  paiiy  asseniiiig  tor 
an  ubu^c  ul  mi  uuihoiiiy  in  law  as  a  trespaBSer  ab  initio  i{f)  but 
ivilhout  such  consent,  trespass  does  not  in  (general  lie  ;  as  if 
A  commuad  his  servant  to  do  a  lawful  act,  as  to  distrain  \1m 
goods  of  and  iie  wrasgiuUy  take  the.sooda  of  CV  is  not 
liable  sCff)  the  iiabilitjr  of  a  sheriff  being  an  exception  ^il> 
*  i88  and  the  mere  acceptance  of  goods  iUngaUjr  taktA  by  *anotiMr^ 
does  not  always  funush  evidence  of  an  aaient  as  if  a  pona^ 
keeper  receive  goods  illegally  distFBined;(^  butinihesecasaii 
if  the  {uutf  after  demand  withhold  the  goodsf  trover  may  he. 
supported  against  him  ;  i^nd  as  we  have  already  seen,  uakss 
there  be  an  acuial  conscni  to  the  trespass  cither  before  or  after 
it  was  conimittcd,  even  a  master  is  not  liable  in  an  action  of 
trespa^is  lor  the  act  of  his  servaui^  though  case  may  be  &Hpport- 
iBd  against  iiim  in  some  in9tance%  Ibr  iojivies  in  tespoot 
which  the  servant  is  laahte  in  ira^wastC/) 

We  have  already  partially  cnnaidered  the  liability  of  a  pefpni 
&r  the  «/•  Jds  etuUe^)  In  thoao  cases  in  which  the  de- 
fends is  not  liable  unless  he  bad  notice  the  propensity  of 
his  cattle,  as  in  the  instance  of  a  dog  biting  mankind,  sheep, 
&t  .  or  .11)  vim  uly  bull  doing  sciuc  uijujy,  the  remedy  is  in  gene- 
ral Ijy  aciiuii  uii  the  case  :(/.)  &o  lor  the  consequences  oi  biaig' 
ing  an  unruly  horse  into  an  improper  phice.(t>)  But  if  the  ani- 
mal were  naturally  of  tlie  propensity  to  do  the  mischief  corn* 
plained  ^9  as  tuws  and  oitle  to  trespess.on  land)  though  the 


(f)  2  RoU.  553. 1.  5.  la 

(d)  Ante,  6f.  Cowp.  in,  3  Wib. 

<0  4  last  317.  Cki.       I8O1  b.  n. 

(/)  Lane,  9a 

(S)  3  W««.  31a.  317.  1  East,  108. 
Ante,  Mp  It9. 
(A)  Aiile,  (7,  9L 


(0  2II0IL  555,  1,50. 
(k)  Cowp.  476. 

(0  Anlv,  tSI.  1  Bm^  loa.  4  IbD. 

553.  i.  25. 

(rn)  Ante,  (3%  70. 

(7*)  ill.  ibid.  Lniw.  90.  Oo.  Car 
35.  14.  Hqm.  601.  1583.  12Moi} 
393.  D]f«r,tt.pL  1G& 

(«)  Vcnir.  292. 
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owner  had  ix»  nodM  III  iMSt  of  Mr  propensity,  die  fVUaAy  it  iF.  Ti^eipoM. 

<respass.(/e) 

Trespass  may  also  be  supported  for  aii  ifijuty  "commiiied  by  *  l{i3 
animals /ers  naturce  or  notoriously  ferocious,  and  which  have 
net  been  properly  con^ed.(t9) 


it  UJfmn  OQLOVB  OP  MMM  PBOCEEBO^TOS, 

tlie  appUcadoii  of  the  aedoo  of  trespass  to  Injuries  com- 
nilted  vnder  cokmr  of  a  U^^X  proceeding,  may  be  considered 
•uaier  the  so?en  Mowing  heads : 

First.  In  genera!,  lio  acUon  whatever  ciui  be  supported  for 
any  act,  however  crroncou.s,  if  expressly  sanctioned  by  the  judg- 
ment or  direction  of  one  of  the  superior  courts  at  fl'rsfnuji- 
9ter,  or  even  by  an  inferior  magistrate,  actinj^  within  the  scope 
of  his  jurisdiction. (x)    In  the  only  exception  to  this  rule,  that 
of  a  judgment  obtained  by  threata  or  tmdne  influence,  an  ac* 
^on  <^  trespass  against  the  person  guihy  of  such  conduct  ap- 
pears to  be  the  proper  remedy      and  when  in  inferior  courts 
the  error  in  the  proceedngis  such  as  to  render  it  an  exccM  of 
joriaificiion,  /rr^st  may  be  supported  for  any  thing  done  un- 
der such  proceeding  ;(z)  and  in  case  of  an  error  by  a  minUttrial 
officer,  this  action  may  he  supported,  if  the  injury  complained 
of  was  conmiiilcd  with  iorcc  and  immcdlate.ra) 

•^rx'jndly.  When  the  court  has  no  juriadicnon  over  the  stlb-  j| 
ject  matter,  trespass  is  the  proper  form  of  action  uj^uinst  all  the 
parties  for  any  act,  which,  independently  of  the  process,  would 
be  remediable  by  this  action,  or  by  trover,  if  .tjoods  have  bt  •  n 
tal^n       and  it  has  been  decided^  thai  whoo  the  proceedings 


(/>)  Ante,  69,  70.  2  Roll.  Abr. 
SPA.  N  1.  IS.  3  Rl.  Com.  Sli.  1  Ld. 
Knyra.  608*  15W.  Bw.  Abr.  Tres- 
pass, G.  9, 

(«)Anle,70.  3 
Fast,  m,  'M. 

(a  )  7  T.  K.  fi34.  n.  a.  I  VViU.  m 
1  T.  R.  S45.   9  BL  Kcp.  98$. 


(y)  I  T.  R.  5.1S.     e  R!  ficp.  1055. 

(*)  1  Knst,  64.  Sir  W  .  Jonc% 
irS.  Hob.  63.  2  BuUt.  64.  Rep. 
temp.  Hiirtfw.  <S  to  7S.  1  Wib.  SK. 
1  T.  R.  345. 

(  0  1  Ld.  Rajrm.  47t.  1  Sulk.  Ml 
8  T.  R.  225. 

(«)lUidr.MS. 
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iV,  aVv^at.  in  the  cour^  baiiiig  na  j«MlittiM«  m  ftdoptvd  b)r  » 

with  in  ^xpiw  malkiowi  Mfm/*  thoagb  thcra  be  a  ivMiA 
recoverable  elsewhere,  an  «etk»  on  the  eme  may  be  mppwft^ 

etl  ivC  or  where  the  party  maliciously  and  unduly  ietues  n  se- 
cond Jirvi  facta9.{d)  Trespass  is  also  the  proper  remedy, 
whtre  liii  inferior  couit  lias  jurisdiciion  over  ihc  subject  mat- 
ter, but  is  bound  to  adopt  certain  ff)nns  in  iis  proceedings, 
irum  wbkb  it  deviates,  and  wiiereby  liie  proceedings  are  ren- 
dered etmnmn  jttdkeM  but  it  lies  not  for  arvesting  a  per- 
Km  priviteged  M^r/uiwmttsf  «r  h€9lfyi  bat  cMe  Se  thetoir 
reniedy.(/} 

TUrUlff,  WbenaoQunhw  jtiil9^tMD»  but  Che  proeenttig 
U  d*fwtrve^  m  belB|f  Irragukr  or  iwHd»  tueiipMi  agrinittliftefr 
tornegr  end  pkdodff  i%  in  gfnentl  the  proper  ftrai  df  eetian  iCf ) 
and  Intbe  case  pf  M^rggn  and  H  ana  decided^  Ite 

an  action  on  the  case  could  not  be  sustained  agfdnst  a  magistrate 
f)t  185  iii^ii'iig        iiTcp,-ular   wui'iu-.it,  "LliOUj;!!  maliciously  ;  and 

that  ihc  ac'iiuii  biiuuid  have  been  trespass  wi)  lor  in  ^cni-iiil  lio 
action  can  be  supported  aguinsi  a  magistrate,  lor  any  thin*^ 
done  by  him  in  that  capacity  on  the  ground  of  maiice ;(/}  and 
If  tliere  be  an  iireifularityi  that  must  be  treated  as  such,  in  an 
action  of  trespasai  but  with  regard  a»  a  pluimifT  issuing  ine* 
gular  proceaa»  there  leeaia  no  reaa««wby  be  ahoold  not  be  at 
liberty  to  support  an  acdon  on  the  aaae»  if  ho  had  no  canaoaf 
acuoni  and  proceeded  maikianaly  aa  well  aa  wtthoat  fc«nda* 
va^k)  ibr  it  would  bo  aUowing  Mm  to  lafco  advamage  oC  Ml 
own  wrong,  to  auSer  ham  to  turn  the  plaintiff  round  on  each 
an  objection,  afker  tbc  plaintifT  in  an  action  on  the  case  had 
proved  the  malicious  ami  unfounded  conduct  of  the  defend  in 
F:jiir!hhi.  When  the  process  has  been  ini^ajijiikdi  as  u  htn^i 
or  bis  goods  be  taken  upon  process  agaioit      ire&paas  ii  in 


(f)  JO  Co,  76.  R.  2SUn.  yp.l.  Rep.  579.    3  Rttlst.  64.    1  MoU  209.  Sk- 

temp.  Hardw.  62.  69.      1  Leon.  84.  W .  Juutts,  171. 

Hob.  68.  SWUB.d4S.    a  Will.  (f )  .1  Wilt.  3U.  368.  sr6.  sfit 

50i>.  r.o^    St-d  vide-  2  T.  R.  825.  Rep.  845. 

((/)  ir  i.       •^>6.  y.)  ex.  R.  ^2'2S. 

Ic)   bir  VV  .  Junes,  171.     I  Rns^  (/)  Sec  «Uo  2  SUia.  710. 

et.    Rep.  temp.  Ilardw.  71.   Hob.  0')tT.R.545.  tWUs-fidOl 

63.   2  liuUt.  C4.  (A  )  Sly.  r>78.    S  Wib.  301  M 

(/)  HJ  Co.  r^K  h.    r,  f  <,      a.  2 .  Hob.  205.  S66. 
B).  Kcp.  1190.    Douf.         S  Wib. 
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•   l^encrul  the  only  lemcily       or  if  there  he  a  miatioiaci  hi  ihc  2>««p<M4 
process,  thouf^h  it  be  exccuLcd  on  the  perhoa  or  goods  of  the 
parly  *i;;uinsi.  w  hom  it  was  in  fact  issued. (w) 

I'i/Udy.  When  the  process  of  a  court  has  beea  abuaedy^^ii) 
trespaat  «0HBftt  ibe  sherifT  wad  bis  officer  committing;  the  abuse 
•  is  the  pioper  MtiMb  the  conduet  of  the  offieer  wei  in  the  %  ]85 
licit  inrtance  iUeg»l)  aad  en  innnciltRte  kijurjr  to  the  body^  per« 
eoaai  or  real  propeitf ;  at  if  the  officer  arrest  out  of  the  ahe* 
riff's  baiilivkk|(e}  or  after  the  remm  day  of  the  wrk^//)  or  if 
he  broikotien  an  outer  door,  Itc.C^)  so  though  the  conduct  of 
the  uliicci  was  in  tijc  Iusl  instance  iuvviul,  tut  he  ahused  his 
autlio?ity,  atid  therehy  hecamc  a  trespasser  ab  iniiio  :{r)  and  in 
tiomc  cMse&Y  though  the  abuse  be  merciy  a  nonfrasancty  tres- 
pass is  the  proper  remedy,  as  if  a  sheriff  neglect  to  return  a 
haiiable  hUtatyig)  or  to  dtscliaiige  the  party  ont  of  custody 
when  he  ought  lo  do  eo»  as  for  feet  not  diie.(r)  These  rules 
eho  hoM  as  to  the  nunisteiial  ofllceve  of  courts  of  inferior  ju- 
nadktiooi  who  abuie  the  trust  reposed  in  them.  Hoirerer,  in 
general,  when  the  act  cwmplained  of  consists  of  u  mere  nonfea* 
sani  cy  as  if  the  shcrilT,  or  u  ^Ila^i;.luac,  8cc.  improperly  refuse 
b«ul,  or  to  act,  ^\llc  ll  tin  y  sIujuUI  do  so,  an  action  of  trespass  is  not 
the  propel*  remedy,  but  €tise.(iO 

SiMhitj.  When  a  ministerial  officer  proceeds  tsUhout  vKtV' 
rMi  on  the  ialormation  of  another,  trespass,  and  not  case,  is 
^  -^ilie  {MTQiper  fiorm  of  aciloD  af^aittsi  the  iolbrmer,  if  the  inlbrma« 
tien  torn  odt  unfiounded  and  when  an  officer  proceeds 
*wicheut  warrant  and  without  foundation,  upon  his  own  appre*  4^  xgy 
hension,  though  there  was  probable  cause,  trespass  is  the  pit)- 
per  form  of  .u  tiMn  ;»L,"iinst  him 

Seventhly.  iJul  nu  person  wiio  acts  upon  a  re(*ular  writ  or 
xfarrant  can  be  liable  to  this  action,  however  malicious  his  con* 


(0           .''^^       ni.  I      (»)  Cnta.  Dij;.  tit.  Rctttro,  F.  1. 

BuUt.  l  iO.    >JM>r,  -i5r.   Ilar-lr.  (0  I  WiU.  153. 

(nO  6  T.  \l.          8  Eai>t,  5^8.  (w)   Auic,  1.^7.    3  B.  ftt  P.  551- 

00  T.  fi.  US.  1  Leon.  933.  Cra.  £1jx.196.  SAVib. 
(o)  Su-  T.  Jones,  SI*.    «  Bl  Rep.  r> . 5 ; 

S.n.  (vr)  6  T.  It.  .1IG.    Doug.  3i9. 

(/))  2  F.sii.  R.  n  5«?'».  (.r)  1  Snllt.  500.   1  Ld.  M^m.  454- 

[q)  Cowp.  I.    J  B.  k  P.  '112.  «  Stra.  8^ 

(r)  Bae.  Alir«  tiu  TretpaM,  B.  « 
B}.  Rep.  t«lt. 
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jr,  TrafMb.  ^tfilLf  but  cMe  fcr  the  imiiiiouB  moAfe  md  pioMdilicp  u  tlM» 
only  form  of  «ctloD.(v) 


rk«luiK»,6(o>      The  decUratipn  in  this  action  coulaiiib  u  concise  statement  of 
^    the  injury  complftUied      whether  to  the  person)  personal  or 
teAl  property>(z}  and  shiMild  allege  that  such  mjofy  was  eefiii« 
mitted  vi  9t  anrnM^ia)  and  contra  fiaeeMXh^  The  genenJ  issue 
by  not  guilty  of  the  trespasses  as  alleged  by  the  ptaintiff ;  and 
ft        under  It  few  matters  of  defence  can  be  given  in  evfdeooe^  and 
consequently  the  pleadings  in  this  action  require  much  attention. 
In  an  action  of  trespass  u>  the  person,  or  to  real  propert)-,  if 
the  damages  recovered  by  verdict  be  under  40s.  the  plaintiff 
will  in  general  recover  no  more  costs  than  damagcb  ;(c)  but 
where  the  injury  is  to  a  personal  chattel)  it  is  otherwise. (ef) 
U  he  verdict  and  >fM(flrm^  are  for  damages  assessed  by  thejury^ 
and  for  the  costs. 


V.  a^cclment.  This  ucLion  lies  for  ihe  recovery  of  the  possession  of  real 
property,  in  wliich  the  lessor  oi  the  phiintiff  has  the  legal  in- 
terest) and  a  possesaory  right  not  barred  by  the  statute  of  limi- 
tations.Cz)  Mere  nominal  damages  and  costs  ave  recovanble 
in  this  action)  and  In  order  to  complete  the  remedy  ler  damages* 
when  tlie  possession  has  been  fong  detained^  an  action  of  tres> 
pass  for  the  mft/jf  //ro/?rs  must  be  brought  after  the  recovciy 
ui  ejectment.    This  aciion  m^y  be  considered  with  refer- 


(t/)  Ante,  lofi.  3T.  n  IS"    Rnut  00  I'o'^t,  vol.  C.  371.  n.  h. 

r.  Cooper,  I  '1'.  K.        irportfU  al>u  (")  Sec  the  HUtui^  of  Litis  actioa 

in  3  Rsp.  Uep.  Voi.     J  B.  k  P.  'm.  In  3  Bl.  Com.  90%.  The  uatuii}  of  'A, 

GT.R.SIS.   Httl.P.C.151.  SWUs.  tSK    8  Bnrr.  667,  S.  Sd- 

(z)  Soc  the  prci  cdcnti)  post,  vol.  wyo,  N.  P.  G16  to  674.     Rmi.  Eject- 

2.  307  tn             371.  h.  c.  meiit. 

,  (o)  Post,  vol.  '1.  S68.  i».  t.  (r)  7  T.  It.  47.  50.  «  OtttTr  U%.  R 

{b)  1(1.  ibid.  o.  X.  T.  R.  9. 
(c)  Tid4'»Pne.3dediL  S80.. 
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wnxf  Jinif  to  tbo  nmue  cf  the  property  or  thing  to  be  re«  f,  J^cttmnt 
covered ;  tenndiyt  the  right  to  such  property ;  wid,  thirdly^ 
to  the  nature  of  the  ouster  or  injury. 

This  action  is  in  general  only  sustainable  for  the  recovery  of  l«t.  Torvlttl 

•        r  1-1  •   1     •        •       prop  Tty  It 

the  possession  oi  pro[)t;rty,  upon  which  an  c/i.'rz/ might  in  p(jiiit  Uc>.(t) 

oi' /uc!  be  made,  and  oi"  wnich  the  sherift'  could  deliver  acmal 
possesaioai  therefore,  it  is  not  in  g^encral  sustainable  for  the 
ncorery  of  property  which  in  legal  consideration  is  not  tangi- 
ble»  as  for  an  advowson,  a  rent,  common  io  gross>  or  other  in* 
corporeal  hereditament^  or  a  water-coursej  but  it  lies  for 

common  appendant  or  appurtenant,  if  ^demanded  with  the  land  18U 
in  respect  of  which  it  is  clidmedi  for  the  sheriff,  by  giving  pos- 
session of  the  land,  gives  possession  of  the  conimon  an 
ejectment  also  lia  for  liihc,  l)y  the  st.uuic  of  32  Hm.  WW.  c. 
7.  s.  7.(c)  it  is,  therefore,  nucebsary  to  describe  the  nature  of 
the  property  in  the  picadingSy  and  the  word  "  tenement**  is  too 
general ;((/)  and  when  common  is  to  be  recovered,  it  must  be 
described  as  appendant  or  appurtenant and  if  a  water-course 
be  sought  to  be  recovered,  it  must  be  described  as  land  cover* 
ed  with  water.(/) 

With  respect  to  the  title,  a  party  having  a  right  of  entry,  ally.  The  li- 
whether  his  title  be  In  fee-simple,  fee-tail,  in  copyhold,  or  for 
life,  or  years,  may  supjiorl  an  ejectment ;  but  the  rii^lit  oi  pos- 
sesbion  must  be  of  some  duration,  and  exclusive,  and  therefore, 
an  ejectment  cannot  be  sui)ported  for  u  star.ding  place.  Sec.  or 
where  a  party  has  merely  a  license  to  use  land,  &c.(j[-) 
•  The  general  rule  goveming-this  action  is,  that  the  plaintiff 
must  recover  upon  the  tttength  ^  hU  oon  tUle^  and  cannot  of 
course,  in  general,  found  his  claim  upon  the  insufficiency  of  the 


(^j)  For  what  an  tjeclment  lies, 
•ltd  the  descripUoD,  we  Run.  Eject- 
ment, I  SI  to  136.  Sdwyn,  N.  P. 
682  lor>:5     Post,  vol.  2.  394,  395. 

{a)  3  »!  <  .>m.  20o.  Yc-lv.  14J. 
Itun.  Ejfctmvnt,  121  to  1.%. 

(6)  1  Stn.  Repk  temp.  Hardw. 
ttr.  Ban.  K.  p.  99, 


(c)  3  Bl.  Com-  200.     Bull.  N.  P. 
99.  9  SuttQil.  304.  n.  IS. 
id)  1  But,  Ul.  8  Sn«.  891.  Pen, 

vol.  2.  39i. 
{e)  I  Stra.  54. 

(/)  Vdv.  143.  Co.  f  Jt  4.  b. 
Is)  Ante,  175.  9  £Mt,  190 
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a 

r.  Sjecttfene.  defendants ;(//)  for  possession  gives  the  defendant  a  right  aguiasr 
I  every  person  m  ho  ciinnol  shew  a  buiVicicnt  litJe>  and  iho  party 

f  '>vho  would  ch.mgc  the  possession  mubi  tliiTcfore  fu  si  cstiiblish 

j  *  190       a  *lcgal  lUl'j  .•^?)  in  v.  hioh  case  an  cquiiable  liilc  would  be  no 

}  bar  to  the  pluiniifl 's  recovery  ;(y  )  and  thi^  rule  prevails,  even 

it  a  stranger  who  ha&  uo  colotir  of  title  should  evict  a  person  who 
I  has  been  in  quiet  possession  short  of  tvfcntf/  years,  but  who  has 

not  a  strict  legal  title  \{ky  but  a  lessee  wtiose  tenancy  U  deter- 
mined, will  not  m  general  be  permitted  to  dbputc  his  lessor's 
tiUe.(/)  The  lessor  of  tlie  pluintiff  must  also  have  a  strict  legal 
right ;  and  a  mere  equitable  interest  is  not  sufficient  to  sup- 
jiort  this  action ;  and  the  doctrhic  tliat  the  legal  estate  cannot 
be  Si. I  lip  at  hiw  by  a  lru.->lee  aguini>l  his  cthiui  yuc  trunt^  no 
lon.q;cr  prevails  and  a  p.uty  cunnot  recover  in  ejectment 
on  an  equitable  liilc  thouf^li  where  trustees  out^^ht  to  con- 
vey to  the  bcneiicial  owner,  it  will  be  left  to  the  jury  to  pre- 
sume that  they  have  conveyed  accordingly  ;  or  where  llie  be- 
nehciul  occupation  of  an  estate  by  the  possessor,  under  an  equi* 
table  title,  induces  a  probability  that  ilici*e  has  been  a  convey^ 
^191  &iKe  *of  the  legal  estate  lo  such  possessor  \(,oy  but  when  the  facLn 
of  the  case  preclude  such  presumption,  the  party  having  only 
the  equitable  interest  cannot  prevail  in  a  court  of  Iaw.(  //} 

The  lessor  ci'  t!:e  pluiniin*  nsnst  also  in  iliio  action  luivc  tlic 
i  ':t^lU  of  Jii,ij:sc.'.^Io:t  at  liie  Lliue  oi"  the  demise  luid  in  the  det  la- 


(/.)  5  r.  It.         II.  1.    J.:<»t,  -iiA. 

(/)  4  ButT.  8  J87.  I  Ka*t,  'Jif*. 
Itnn.  Ejoctnicnt,  15.  5  T.  R.  ISO.  H 
T.  I{.  os  i    7T.  K.<i7. 

(  /)  J  K;,  t,  1  .'I. 

(A)  '2  T.  ii.  7  i'J.  J  !..!..t,  'Jifi.  2 
Kosty  4GSf.  S»cd  qtiserc*  I'oi*  it  i»  cJcitr 
titat  trv^parts  woulil  lie  in  «'ms.- 

it;^.iiiisf  H  «>'i\iii';ft',  1  I'...-T,  i.  :ni«l 
•acr;  nli'.i;.'  to  AU.nu  v.  !v:vini;»»;n, 
•J  tjauiul.  HI.  iii«f»i"ily  of  ^lOiM-csiaa 
alotic  frireit  a  gunil  title  to  the  lessor  of 

tliC  pli.h.i^n' ii.^l  til-  i'»;lci;f!.<iil  and 
nil  :he  wurli!,  c-cept  thf  j>f-r''-r>n  «'  !•«> 
hkb  it  b'.  Uvr  1  ill'  .  lu  llic  cs^c  «»|  |«tr- 
iOWA  l)i*n{»vi-]y  ilis  clVAr  thlil  ftp«P< 
son  bavins  SKi&sosaioot  thougU  vtt^uat 


liny  liilc  li.  iy  ?.u|.port  livs^j'tss, 
nM«  oj'  IrtMcr,  .  ij  i'mvia  ilntngcr  who 
tnkf>s  iiWDjr   tbe  pitjpctly :    wo  £ 

i7.  C.       Atltl    il    St  t  ;u}  licTlCf 

p'tlirv  to  [in'Ict't        rjty'ut  r'-s-<'s  i<ni 
of  LihI  ;4<;;titiU  ui)>  [K-l-bOu  Uut  ihe 
nal  owner,  than  to  vncoiii«£;v  «  »trii{»> 
J'l;-  llii-  JiU'S'  vi')U  by  a  |»:uiy  luiv- 
ing  iio  ci»!«nir  of  litlc. 

(/)  e  151.  }U  \K  I  J  Vj.  Sul  mlts  4  T. 
n.  6>i3.    Pcakc,  I,.  E.  IJ. 
(t»)  5  East,  138. 

(«  )  7  l  .  H  3.49.   8T.R.  IS?.  * 

(v)  id.  iliitl. 
111.  ibid. 
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ration  and  therefore,  the  doctrine  which  formerly  prevail-  '  •  IJA^ 
ed,  that  a  mortgagee  might  maintain  an  ejectment  to  get  into 
the  receipt  of  the  renta  and  profits,  without  giviiM^  a  notice  to 
quit,  though  a  tenant  under  a  demise  anterior  to  tiie  mortgage 
be  in  posseasioni  is  now  explode  ;(r)  and  a  remainderman.) 
or  reversioner,  cannot  support  this  action  whilst  the  right  of 
possession  is  in  another ;  nor  can  it  be  sustained  where  the 
right  of  entiy  of  him  who  is  entitled  to  the  estate  is  taken 
awuy,(*)  ciiher  by  iwcnly  years*  advei-se  posscssion,(/\  or  l)y  a 
descent  from  a  person  who  nuulc  the  ousier  lo  his  h/w,  in 
which  rase,  if  the  disseisor  had  had  iivc  years'  (|uict  porsrs- 
sion,  a  writ  of  ciuiy  must  be  resorted  to,(M)  or  by  a  dl  M  onti- 
nuancc,(iO  in  which  ca^  the  remedy  for  tiie  issue  in  tail  is  a 
writ  of  fonnedon.(w} 

*An  actual  entry  is  not  in  general  necessary  for  the  support 
of  thia  action,  as  it  is  in  trespass,  but  to  avoid  a  fine  it  must  be 
made  and  in  *many  cases  an  entry  is  advisable  ;  thus  an  ^192 
ejectment  may  be  brought  even  after  twentu,  y^^**  adverse 
possession,  if  there  have  been  an  actual  entry  within  the  twen- 
ty years,  and  the  ejectment  be  brought  within  a  year  after  such 
entry  \[y)  and  trespass  will  not  lie  for  mesne  profits,  which  ac- 
crued before  an  actual  entry  made  to  avoid  a  tine,  hul  the  par- 
ty's remedy  for  the  anterior  profits  is  only  in  c(i\iily.(') 

This  action  is  only  sustainable  for  what  in  fact,  or  in  point  Stiiv.  The  in- 
of  law,  amounted  to  an  oufiter  or  dispossession  of  the  lessor  of  •''"^ 
the  plaintiff  ;(a)  for  if  there  be  no  ouitter^  or  the  defendant  be 
not  in  possession  at  the  time  of  thp  bringing  of  the  action,  it 
will  fail  and  in  such  case,  the  plaintiff  should  proceed  by 
action  of  trespass.  An  actual  outter  may  be  by  driving  cattle 
out  of  the  land,  or  by  not  suffering  the  party  to  occupy  it ;  and 


(9)  8  T.  R.  2.  7  T.  R.  4f .  2  Gut,     (r  )  Supra,  note      Selwyn,  N.  P. 

257.    1  v.  It.  WW.  Cj«2  to  C57. 

(i  )  I«;  ibid.   Hun.  Ejcclmcut,  109.      (w)  I  Saund.  319-  a.  m.n.  3.  Run. 

3t;<ist.4i9.  ,  Bjeciment,         »  BL  Com.  «6. 

(»)  *3  Bl.  Com.  «W.  m.    Ron.  Bull.  N.  P.  99. 
Ejt  cimcnl,  234w  548.  Bull.  N.  P.  ».       (r)  I  Saund.  .319 .  l».  861.  «. 
7  F.j»*t,  319.  (.")  »  S.iuud.  .119.  c. 

(0 '21  Jnc.  I.  c  16.   7  East,  299.         (z)  7  T.  R.  727.   I  SmimL  319.  b. 

(u)  3  Bl.  Com.  176.  906.    Run.      (a)  S  Bi.  Com.  IM. 
Ejectment, 4fi.iiiiMrmnote>.  {*)7T.R.3«r.  iKUV.m 

Vot.  L  [191 
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V.  £joeinuiut.  in  such  cose,  ev^n  one  tenant  in  common  may  support  an  action 
agidnst  his  co-tenant,  but  in  general  the  mere  perceptioo  of 
all  tile  profit*  bjr  tho  latter  will  not  amoaDtto  m  <itM/«r.(e) 

The  requintes  of  the  drdlmMtoft  in  this  action*  are  pointed  onl 
in  the  second  vohinie.(tf)  The  count  or  coontt  shouid  be  oa 
the  demise  of  the  person  entitled  to  the  Ugal  estate,  and  te 
the  ri-^ht  of  fiosficnshn ^  at  the  ume  oi  ihe  supposed  dcnuse,(e) 
und  the  prt-riubcs  niubi  be  denciilx^d  with  certainty. (/) 

^  X93  the  defendant  uppeaTi  be  must,  by  the  terma  of  the  con* 

sent  nile«  /k/rm^  only  the  general  issue,  though  he  may  by  leate 
of  the  court  plead  to  the  jqriadiction.(S')  Tlie  damages  w« 
have  seen  are  merely  nominal,  and  it  b  usual  to  remit  tbeift» 
in  order  to  recover  a  real' compensation  in  an  action  of  treepaaa 
for  the  mesne  profits.  Full  ctMa  are  recoverabtoy  but  when 
the  juili^niciu  is  against  li  t  r  isiiul  ejector  by  the  default  of  the 
psiriy  in  pusscs«iion,  the  oiiiy  mode  of  rccoverinj*  the  costs  is 
by  the  action  of  trespass  for  the  mesne  proiits,  v»hich  much 
resembles  the  comiTion  action  of  trespass,  and  the  p^ticular 
properties  of  which  are  stated  in  the  work  referred  to  in  the 
note.(A)  The  judgment  is,  that  the  plaintiff  do  recover  his 
term  (or  terms  according  to  the  number  of  demises  in  the  de« 
xlaration)  of  and  to  the  tenementSy  and  (unless  the  damages 
be  remitted,  as  is  most  usual)  the  damages  assessed  by  tlie 
jury  Hith  the  cobtb  of  increase. 

COJifSEWE^SXES  OF  MIST.IKE  /JV  FO^M  OF  .iCTJOJV: 

Con»itq\ienees  We  havc  already  seen  that  the  courts  consider  it  of  great  Im- 
J'mm  o/actutn.  portance  that  the  boundaries  between  the  different  actions 

blunikl  he  prcsiT\cd  ;(.!)  and  the  consequences  of  a  mistake  in 
^  194       tlie  •applic.iiiun  ot  the  remedy  arc  very  material.    When  the 
objection  to  the  form  of  the  action  appei^'S  upon  the  face  of 
the  deciaratkin»  it  may  be  taken  by  dero.urreri  moticwi  in  arrest 


(c)  Run.  Ejectment,  191.   Cu.  Lii.  (^)  8  T.  R.  650.    1  Bl.  Kep.  $07. 

199.  b.  (A)  Run.  fij«etiaMt,  43S  to  4M. 

{d)  Post,  M.l.  2.  594.  et  icq.  Post,  \o\.  2.  388,  389. 

(e-)  T  i  ll  ir.   5  Ka>t,  1 32.  (0  Ante,       6  T. ».  t8i. 
(/)  Pt*t,ToL2.  394.0.  c. 
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df  iudtrmcnt,  or  by  writ  of  error,  but  not  as  a  ground  of  non-  Conwquencfx 

*     o         ^        J  o  muftnkc  in 

tuit,  and  the  defendant  will  not  be  entitled  to  corny  when  the  j^m^^aetiw^ 
judgment »  an«itid  i(»  ba^wheo  the  objection  does  not  appetr 
upon  the  &ce  of  the  pleadrngSi  It  mint  be  taken  as  e  ground  of 
aonsuitt  and  the  defendant  will  not  lie  entitled  to  coita  ;(k)  thua 
^    Where  the  plaintiff  In  an  action  on  the  caae^  stated  that  the  de- 
fendant foilfutly  drove  his  coach  and  homes  a^tnst  the  plun* 
tiff's  caiiiage,  the  couiL  iinxbicd  the  judgmurU,  on  il-c  i^round 
that  it  appeared  from  such  allegation  that  the  action  :>!}ould 
have  been  trespass  and  not  case  ;(/)  and  where  it  appeared  upon 
ttie  face  of  tjie  (lcclaration»  that  the  action  should  have  been 
brought  against  the  sheriffi  and  not  agabst  the  under-sheriff*! 
after  verdict  upon  a  rule  to  shew  cause  why  a  nonsuit  should 
nmbe  entered*  Lord  Man^fidi  observed,  that  if  the  court  should 
mder  a  nonsnlt  to  be  entered*  the  plaintiff  must  pay  the  de* 
fendant  his  costs ;  but  that  If  the  judgment  was  arrested»  each 
*  party  mt)st  pay  his  own  costs »  but  that  as  it  appeared  upon  the 
dcclaiaiiun  in  that  case,  that  the  defeiidauL  might  have  denmr- 
rcd,  and  tlicrcby  have  avoided  the  costs  of  tlie  subsequent  pro-  , 
ccedings,  the  coujit  would  arrest  the  judgment,  *and  not  per*       ^  195 
mit  a  nonsuit  to  be  entered  \(ni)  but  where  the  action  was  in' 
tMmmfmt  for  money  had  and  receivedt  and  it  appeared  on  the 
trial,  that  the  pbintiff  should  have  declared  b  another  form  of 
action,  yet  as  the  objection  was  not  apparent  on  the  fece  of  the 
declaration,  and  conseciuently  the  defendant  could  not  demu^  or  - 
avail  himself  of  it  otherwise  than  on  the  trial,  it  was  decided  that 
the  plaintitl  was  properly  noiisuited.(n) 

If  by  either  of  these  means  t!ic  plaintiff  fail  in  his  action,  and 
judgment  be  given  against  him  fur  tliat  reason,  and  not  upon  the 
merits,  he  is  at  liberty  to  commence  a  fresh  action,  and  the  de- 
fendant cannot  plead  in  bar  the  proceedings  in  the  first  ineffec* 
tual  suiu(o)  Thus  if  tite  plaintiff  by  mistake  bring  trespass  in- 
stead of  trover,  and  judgment  be  given  against  him  on  that  ac-* 
count,  the  defendant  cannot  plead  it  In  bar  to  an  action  of  trover 


<»  1  R  &  P.  VG.  6  T.  R.  ISS.  (m)  Cowp.  40r.  fial  MaCMspb. 

Cowp.  44ir.  N.  p.  256. 

(A.)  Cowp.  407. 414.  (n)  Cowp.  4l4t»  419.  . 

(OBT.R.  m.  s  T.  R.  m.  t  (O^SMsd.  47.1.  sad  asaSimi. 

Baitf  169.  999. 
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Cmsequenci-Ji  hfoVL^t  iifterwaitis  agsuist  bim  and  if  the  plaintiff  miaatate 
%i'mlfu^iion.  bis  cause  of  actioDi  and  the  defendant  demur,  the  plaintiff  is 

certainly  not  precluded  from  commencinj^  a  IVesh  action,  and 
,  •  iijuy  reply  lo  a  pica  in  bar  of  the  judgnicni  ou  t.kiuurrt'r>  that  the 
same  >vus  not  ohuMDcd  on  the  nients  bul  ii  the  dcfcndanf 
plead,  and  the  pluiuiitf  take  is^»ucf  and  a  verdict  be  lound  for 
the  defendant,  the  plaintiff  will  be  eitopped  from  bnogiog  a 
fresh  action ;  or  if  be  demur  to  the  plea  in  bar,  and  such  plea 
^  196  be^sulBcient,  in  that  case  also,  no  second  action  oaabe  *com* 
vienccd  ;('  )  but  if  the  plea  were  not  sufficient,  and  the  judg- 
ment against  the  plahitiff  was  on  the  defect  in  his  declaration, 
the  toiiucr  juU^uienl  at^ainsi  him  \\\\\  be  no  bar.(«) 


OF  JOLVDER  OF  JtCTW.YS." 

^cUmu^  ^  Where  the  plaindff  bas  two  causes  of  action,  which  may  be 
joined  in  one  action,  he  oug^ht  so  to  proceed  ;  and  if  he  brijig 
lu  u  aciious,  the  court  will  compel  him  to  consolidate  Lliem,  and 
to  pay  the  costs  of  the  a])])licati(-ii.(.')  It  is,  therefore,  niale- 
riul  to  ascertain  v  hen  several  dcnKiiitls  may  be  included  in  the 
same  action.  This  may  be  considered  with  reference  to.^r*/, 
the  joinder  of  diHeveut  forma  of  action  ;  aecondly^  of  different 
righu  of  action ;  and  thirdiy^  the  eonseq^nces  of  misjoinder. 
1st.  Joinder  '^^^  joinder  in  action  depends  on  the  j^rtti  of  the  action,  ra- 
>      oi  uc-  ^      •vbjfct  matter  of  it ;  thus  in  an  action  against 

tion.  a  canier,  if  the  plaintiff  declare  in  aasitmfiait  he  cannot  join  a 

count  in  trover,  as  he  may  if  he  declare  .it^.  itiTt  him  in  case, 
or  the  joinder  depends  on  liic  form  oi  the  action  i{u)  and  if  a 


(/.)  I.I.  li.id. 

(y)  1  Moil.  '*0r.  \iu.  Ahv.  Jiitjg- 
nivnt,  Q.  4. 

(r)  I  Mod.  907.   Vin.  Abr.  ih. 

(  )  I  \i«Kl  -207.  \  m.  Abr.  Judg- 
rartit,      4.  pi.  3.  * 

♦  The  joinder  of  sevenil  pertom  in 
u  suit  li:iH  Hlri'«<ly  bei  ij  coiiM(U-ri.-«l. 
As  I*' joit:ilcr  f?r  Mclious  in  j;v  iicTul, 
ICO  2  Sauna.  117.  b.  to  il7.  e.  Tttld'f 


Prat-   .id  c«lil.  I(»  to  IJ.    Cum.  Dijf 
Atiiou,  G.     Uav.  Abr.  Aciium  «j 
(*eiiciiil»  C.   3  Vio,  Abr.  38.  lit.  Ac- 
tions, Joiuder,  V.  «.  Gilb.  C.  P.  5> 

6,  7. 

(0  '2  T.  Ii.  m.  Tida'*  Pnic.  id 
•  fdit.  jaO. 

(w)  Per  BuUtT,  J.  1  T.  R.  277. 
And  set  ihc  jtidgrncrit  ofLord£ifeM> 
b<,>o;;jh,  V.h.  J.  in  3  Ent,  TO.  and 


« 
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cause  oT  action,  which  'ought  to  be  laid  in  auumfmt^  be  im*  o/  ./"inderrtj 

properly  laid  in  case,  and  joined  with  a  count  in  trover,  no  ob* 
jcctioii  can  be  takin  w  iUi  cHcct  on  ihc  irioiinil  ot'  misjoinder,  but 
only  ihc  particular  dcTcctivc  count  bhoukl  be  tlcnumcd  to.(t')  • 
The  result  of  the  autliorilies  is  staled  to  be,  that  when  the 
Mttme  plea  may  he  pleaded,  and  the  same  judgment  given  on  all 
the  counts  of  the  declaration,  or  when  the  counta  are  of  the 
mtme  nature^  and  the  wame  judgment  is  to  be  given  on  them  all, 
tlKmgh  the  pleas  be  dUTerent,  as  in  the  case  of  debt  upon  f)ond 
and  on  nmple  contract,  thef  may  be  joined.(w)  By  this  nile 
we  may  decide  in  (general,  what  forms  of  action  may  be  joined 
ill  the  bumc  (Icclaiation. 

In  actions  \x\  form  rx  contractu^  the  plaintifT  may  join  as  n;any 
diflertnt  counts  ;\s  l'.<-  has  canses  of  action  in  a.ssumfiy.'ti  ;  so 
sdao  in  covenanti  debt,  account,  annuity,  or  *cire  /acia»,{j;y 
So  debt  on  bond  or  other  specialty,  may  be  joined  in  the  sam* 
action  with  debt  on  judgment,  or  on  simple  contract,  or  for  an 
atnercbment ;  so  may  debt  and  detuiue,  though  in  these  cases 
the  picas  are  different,  and  in  the  latter  the  judt^ment  also  va- 
ries which  joinder  has  probably  been  allowed,  liecause  the 
practice  is  sanctioned  by  the  entries  in  the  Rrtpstrum  Drc- 
•vium.(z)  But  where  the  dciendani  would,  on  *biin^iij^  error  ^  198 
en  a  judgment  in  debt  founded  on  a  specialty,  be  compellable 
to  find  bail  in  error  in  pursuance  of  the  3  Jac,  I.  c.  8.  it  is  not 
advisable  to  join  a  count  in  debt  on  simple  contract,  the  judgment 
6n  which  wotiid  not  require  bail  tn  error  ;(cr)  so  several  counts 
may  be  joined  in  one  action  on  a  penal  statute,  for  diflerent 
penalties  of  a  similar  nature^  as  for  several  acts  of  bvibi  ry  .(  ' ) 

So  in  actions  in  form  ex  delictOj  several  trespasses  may  b(; 
joined  in  the  sanie  cleelaration.^r)  and  several  causes  ot  action 
in  case  may  bo  joined  w  ith  trover  ;(</)  thus  case  against  a  com- 
mon carrier,  or  fnr  immoderately  riding  a  horse,  or  for  dis- 
turbing the  pUiutiiT  in  his  right  of  common,  or  for  hindering 


(r)f.  Kr,st.3.i.',  f>. 

Suumi.  nr.  c.  I  r.  u.  2rG, 

S77.  Bftc  Abr.  Actiotis  in  GeiiCRit. 
Com.  Dig.  Actions,  ii. 

(j  j  W'av.  Ahr.  Aciioi'S  ill  Ci'Drra!, 
C.  Crini.  Uiyr.  AcliuMS,  ti.  2  Vin. 
Abr.  \'Z.  43,40. 

(If)  S  Saond.  It7.  b,  I  Wib.  Q99. 


(.-)  C;il)i.  C  1*.  5,  0,  7.    line.  Abr. 

Acliuttti  i)i  (iciicraly  C. 

(fi)  *i  East,  359.  IWs  Prac.  ^  \ 
edit  10r9. 

(//)  4  T.  II.  2-'0.   3  T.  R.  1(W.  S 
Vin.  WiV.  H.  \0. 

(c)  'i  .S»uinl.  U7.  h.    8  Co.  87.  b. 
SVin.  a;*-  38.  Ue. 

(d)  U  Imd.  1  T.  R  977. 
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Of  Joinder  of  him  from  landing  goods  upon  a  yard  of  the  defendant  cottrarr 
to  agreement  between  themi  or  for  not  retnrnmg  to  the  plain* 
tifT  a  spaniel  delivered  to  the  defendant^  to  be  tried  and  return- 
ed In  a  reasonable  time^  but  keeping;  and  detatnine^  the  samo 

i'l  om  the  plaintifT,  may  be  joined  in  one  action  and  with  a  count 
iii  trover. fr)    So  in  repievin,  llie  plaimifT  may  in  liic  same  de- 
claration count  of  several  takings  on  different  days,  and  at  dif- 
ferent places  in  the  same  countyX/)    And  the  plaintiff  may , 
join  trespass  with  a  count  for  a  battery-  of  his  serrant  per 

*  199      9^^*^  ^ermtium  amnty  or  for  debauching  bb  *serTant|(jr)  or 
trespass  and  rescue  \{h)  though  the  loss  of  service,  and  conse-- 
qnencc  of  the  rescue,  are  properly  the  subjects  of  an  action  on 
the  case  ;{/)  however,  tf  these  injuries  be  joinedi  they  should' 
he  staled  to  have  been  committed  vi  a  an?u's. 

Bill  HI  order  to  prevent  the  contusion  wliich  might  ensue,  if 
different  iorms  of  action,  ret juirin?^  different  pleas  and  differ- 
ent judgm  :nts  were  allowed  to  be  joined  in  one  action,  it  is  a 
general  t  ule,  that  actions  in  form  rx  contractu  cannot  be  joined 
with  those  in  form  ex  de&cto.  Thus*  ammfmt  and  an  action 
on  the  case,  as  for  a  tort,  cannot  be  joined|(^*)  nor  oMim^/kflft 
with  troverjCX*)  nor  tix>rer  with  detinue*(/) 

And  with  the  above  exceptions,  counts  in  one  species  of  ac« 
lion  Ceil. lot  le  joined  with  counts  in  another;  as  asaumfuk^ 
covenant,  debt,  or  account  w  ith  each  othcr,(w>  nor  trespass  with 
case,  for  they  arc  actions  of  distinct  natures,  and  the  judgments 
are  different,  that  in  trespass  being  in  strictness  quod  cafiiatur^ 
and  that  in  case  quod  sit  in  mUericordt<u(n)  In  criminal  proceed* 
ings,  the  joinder  of  different  offences  in  an  indictment  does  not 

^  200  render  the  proceeding  defective, '*though  it  i&  matter  of  dis- 
cretion in  the  court,  on  motion  to  quash  an  indictment  so  £ra- 
incd.(o) 


.    hi  ibij.  ( ■)  1 T.  VL  art,  grr.  i  v«nt  36C. 

(/)  F.  N.  B.  OR.  n.  a.    Bull.  X.  Carib.  189. 

P.  54.  ^  «  Vln.  Abr.  4t.  (ib)  3  Lev.  lOt .  SLer.99.  iSalk 

C?)  Alloy,.,  9.   n.«c.  Abr.  Aetion*  10.      \\  ih.  354.  6Eiiit,a3S. 

ill  tiencr;*!,  C.    r>  Wil    IS  (0  W  uh-s,  1 18. 

(/i)  '2  I^tM-.            L(l.  Haym.  83.  (m)  Bac.  Abr.  AcUoos  in  General^ 

Tidd's  Pi-ac.  Tit]  t-iik.  U.n.  n.  C.  # 

(0  I'Mt^       s.  967.  n.  a.  INS  to  (ft)  I  L«L  lUjm.  9T9, 273.  SSaaad 

999.  nr.  e. 
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Where  the  same  form  of  action  may  be  adopted  for  several  Of  Joinder 

*  *  mictions. 

dbtinct  iDjunefl)  the  plaintiff  may  in  general  proceed  lor  ail  in  .dh .  Joinder 
one  actiooi  though  the  Beveral  rigbtt  eSected  were  denied  r»f  ai«  *of '  «o< 
from  different  cities  $  but  il  person  cannot  in  the  same  ac^  V';"'  <nrtitbUi- 
join  a  demand  in  his  own  rightt  and  a  demsnd  as  representative 

oi  .liioLi.uis  ui  tn  auur  droits  nur  demands  against  a  person  on 
his  own  li.thility,  and  on  his  liability  in  his  reprcbentiitive  capa- 
city.(/i)  '1  he  points  wluch  usually  occur  in  practicCf  ma}'  be 
considered  m  they  arise  in  actions  by  and  against  partners,  hus- 
band and  wife,  assignees  of  a  bankrupti  executors  and  admi- 
icatorS}  and  heirs  aiMl  devisees.  ^ 

In  actions  by  or  agabat  sevetal  peraons,  whether  er  cm- 
traetu  or  ex  deittto^  all  the  causes  of  action  roust  be  stated  to  be 
joint.  Thus  a  person  cannot  Ininr^  a  joint  action  against  two, 
and  state  in  one  purl  of  the  deciaraiion  that  one  <q[  thcni  assault- 
ed and  bcut  him,  and  m  another  part  that  the  other  took  away 
ikis  goodSf  foi*  ihe  trespasses  are  of  several  natures,  and  against 
several  persons,  and  they  cannot  plead  to  this  dftclaration.(9} 
J^ttt  tn  the  case  of  a  snnivor  of  seTeral  contracting  parties^  a 
demand  by  or  against  htm  as  surviwi  may  be  joined  with  A 
dmand  due  in  his  own  right.{r) 

*We  have  idready  considered  in  wliat  actions  a  hunband  and  ft  20 i 
imje  ouj^hi  to  join,  or  he  joined  uud  u  htic  only  ncceii- 
sary  to  obhcrvc,  iluit  when  Uic  wife  is  co-plaintiff  in  an  action 
er  confractuy  no  cause  of  action  can  be  included  imlcss  it  be 
Ibunded  on  a  contract  with  the  feme  before  marriage,  or  she 
be  the  mentorious  ruusc  of  action,  and  her  interest  must  ex* 
pressly  appear  on  the  ^e  of  every  count.(i)  And  in  an  action 
in  form  rx  dcHcto  for  a  personal  injuiy,  if  the  wife  be  joined, 
the  decJaration  hiust  proceed  only  for  torts  to  her  individaally, 
and  not  for  such  wrongs  as  only  affect  the  husband.Cu)  And 
for  torts  to  the  person  or  personal  properly,  if  she  be  joined> 
the  nuLuic  of  her  interest  therein  must  be  expressly  staled  (v) 


(^^Hac.  Alir.  Actions  in  General,  (» )  3  T.  U.  433,  r  T.  R.  493.  % 
C    2  \ux.  \hv.  fri.   Com-  Dig.  Ac-   T.  K.  1  Esi).  Hej>.  y\7. 

tkH»«,  (;.    .  .  (»)  Ante,  17. -ia.  60.  Hiid  SI. 

(q)  <  Saund.  lir.  s.  Bty.  tS9, 1S4.      (0  Ante,  flD.  S  Bl.  Uep. 
4  T.  K.  aea  («)  Ante,  61. 

(v)  Ante,  63. 
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€^  Joinder  of  And  an  action  on  the  case,  cannot  be  supported  against  the 

*  husband  and  wife,  for  words  spoken  by  botli.(«/) 

The  asfiit^nces  of  ^,  a  bankrupt,  and  also  of       a  bankrupt, 
/  under  separate  commissions,  cannot  recover  in  the  sanje  action, 

a  joint  debt  due  from  the  defendant  to  both  the  bankrupts,  and 
also  separate  debts  due  to  each,  and  if  in  such  an  action,  the 
juiy  have  assessed  the  damages  severally  on  the  separate 
f  counts,  the  court  will  arrest  the  judgment  on  those  counts, 

.  .  which  demand  the  debts  due  to  each  bankrupt  separately.(x) 
But  where  the  plaintiffs  sued  as  assignees  of  y/and/?,  and  also 
as  assignees  of  C,  for  a  joint  demand  *due  to  all  the  bankrupts, 
the  declaration  was  holden  good  on  a  motion  in  arrest  of  judg- 
inent.(7/)  If  there  have  been  any  promise  to  the  assignees,  or 
cause  of  action  since  the  act  of  bankruptcy,  care  must  be  taken 
^  .  to  insert  somc^jount  in  the  declaration  adapted  to  such  demand ; 
and  where  two  partners  became  bankrupts,  and  the  defendant 
between  the  two  acts  of  bankruj)lcy,  illegally  received  money, 
and  the  assignees  of  the  two  partners,  in  their  action  to  recover 
it,  declared  only  for  money  had  and  received  to  the  use  of  the 
two  partners  before  they  became  bankrupts,  and  in  anolher 
count  for  money  had  and  received  to  the  use  of  the  plaintiffs 
•  as  assignees,  it  was  decided,  that  the  plainlifls  could  not  re- 
cover, because  they  iiliould  have  declared  in  one  count  for  mo- 
ney had  and  received  to  the  use  of  the  partner  who  last  be- 
came bankrupt,  and  of  the  plainiiffs  as  assignees. (z) 

A  plaintiff  cannot  join  in  the  same  action  a  demand  as  exdcuior^ 
with  another  in  his  own  right.(a)  The  contradiction  and  doubts 
in  the  different  cases  to  be  met  with  in  the  books  upon  this 
point  are  merely  in  the  application  of  the  rulc.(6)  In  the  laic 
case  of  Cou'Hl  v.  U'atia^^c)  it  was  decided,  that  a  count  upon  a 
promise  to  the  plaintiff  aa  administratrix*,  for  goods  sold  and 
delivered  by  her  n/i  such,  after  the  death  of  the  intestate,  n^ay 

*  203       be  joined  with  a  count  upon  »an  account  stated  with  her  an  ad' 

inhiistratrixy  because  (he  dnmai^cs  and  costs  when  recovered 


(n  )  llac.  Abr.  Aclioiis  ill  ticiicntl,  («)  I  T.  II.  IS9.  2  Sauml.  117.  d. 
C.    -2  ^\■ils.  ^2:7.  3  T.  \i  CnO.    4  r.  R.  277.    Hac.  Abr. 

(./•)  .J  T.  Jl.  4;>.}.  Actiuna  in  Cicneral,  C. 

(u)  ;j  T.  H.  77'J.  (/»)  Set'  llie  casts,  2  SaunU.  117.  ^ 

(t)  3  fi.  k  I*.  6  KaM,  4<i5. 

(c)  6  Ehsi,  405. 
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Mdd  be  aiMti,  and  Lotd  MMorimgh,  Ch.  J.  expressed  a  O/Jwukr  of 
wish,  that  the  rule  hdB  down  in  BuU  Pmimer^d)  had  been 
abided  hft  via.  that  wAerr  f Ae  flfotiey  recovertdf  wnUd  6e 
mneU^  tke  exHtUor  mg^  dederejmr  it  in  Mm  reftrttmtative  «Aa- 
fmeterg  and  Gr«w^  I.  obeenred,  that  the  best  Ihie  to  adopt  in 
detenBhuR^,  whether  counts  may  he  joined,  is  to  eonaider» 
Vhcthcr  the  sum  when  recovered,  would  be  assets^  and  /-aw-' 
rcncc^  J.  observed,  that  the  reason  why  promises  nwulc  to  a 
plainiifl"  in  his  own  ri«^ht,  cannot  I  n  jtjiuetl  with  promises  to 
him  ill  his  representative  character,  is,  because  the  funds,  to 
which  the  incmey  and  costs  to  be  refxurered,  arc  to  be  a])plicd| 
or  om  oC  which  the  ooetrare  to  be  psid»  are  different,  and  that 
it  appeared  to  kiokf  that  these  cases  In  which  the  rule  had  been 
laid  dowDf  that  eoantamaf  be  joined^  wheneter  the  money  re« 
eoveied  uder  them  would  be  assets,  aflbrd  the  best  guide. 
The  queatkm  of  oaats,  Is  a  matter  of  very  diftrent  conskfem* 
tiotti  on  which  assnjF  of  the  conlfai^  decisioos  have  proceeded* 
The  reason  why  an  executor  suing'  in  his  representative  chsi- 
racter,  shall  not  be  liable  to  cobts  if  he  luil,  is,  because  he-  is 
supposed  not  to  be  cognisant  of  the  conuucls  mivdc  by  his  tes- 
tator ;  but  as  he  must  be  coprnisnnt  of  all  contracts  made  by 
himself  personally,  tlioui^h  m  his  1 1  presenthtivc  character,  and 
as  he  mii^hi  declare  upon  'them  in  his  own  right,  there  is  no  ^  204 
rsaaoB  why  he  should  be  exempt  from  costs,  in  case  he  fail  in 
his  acikm,  and  i>  SkmCi  i*  said,  the  plsin  and  imeliigibie 
^  line  is9  that  the  counts  may  be  johied  whenerep  the  money 

when  recovered  would  be  assets/*  It  is  therefore  eiear*  that  ' 
an  executor  or  admiinstrator,  may  declare  as  sncht  for  money 
psid  by  him  in  that  character^  and  may  join  such  count  with 
counts  on  promises  to  the  testator  or  intcstatc.(r)  So  money 
had  and  received  by  the  defcndani,  to  ilic  use  of  the  plainuff 
ms  cxecutor,(y*)  and  n  account  stated  with  him  as  executor, 
of  luoiiics  due  and  owiiiL-;  lo  the  testator,(.c')  or  to  ihe  plaintiff 
asexecutor,(A)  may  be  joined  with  ccwms  ou  pnwiisesy  to  the 


(rf)  4  Uv.  165.  (jr)  5  East,  150.    6  liast,  m.  405. 

(0  3BMt,10i  LT.R.4S7. 
(y)  3T.R.S69.   SSiWMl.  flO;,      (A)  6  Ettt,  406.403.  ace.  1L4 
M  R«ym.43r.    $SMad.ll7.d.  wnr^' 
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OfJoiuikvcf  testator  or  intestate.  And  where  the  plaintiff  dcchrt  d  a&  cxf- 
AiiUmi.        ^jjj^j.  ^jj^j^  ^  IjJII      exchanjje  indorsed  to  him  in  that  character, 

it  was  holdcn  sufSiciem,(0  thoagh  ia  another  cm  it  was  de- 
cided* that  an  executor  cannot  jom  a  count  upon  a  bond  fipivca 
to  hts  testatori  and  a  count  upon  a  bond  givon  to  him  as  exoco- 
<  i  tor,  in  the  aame  actioa.(i)   Where  m  years  have  elap»cd 

since  the  death  of  the  testator,  or  fotestatet  or  It  may  on  m$ 
other  account  be  material  for  the  pluntifT  to  av«l  himseif  of  a 
|»romiac  or  acknowledgment  dnce  the  death)  coimts  should  be 
*  205       intio'luccd  in  the  declaration,  on  promises  to  the  executor  *'\f. 

that  cliur.vilcr.('^ )  for  otherwise,  buch  promise  or  ucknowkdg- 
ment,  t  ;  nnoj  Ix-  trivcn  in  evidence. (/)  In  every  count  stiitirr 
debts  or  promises  to  the  executor  or  administrator  in  ihai  ci»i* 
racter,  the  word  **  as"  executor,  Sec.  must  be  iiiieriod.(m) 

So  in  an  action  agaimi  an  exeeutori  a  count  cannot  beia* 
trodoced*  which  would  charge  him  personallyi  tar  the  Judsmeat 
in  the  one  case,  would  be  lie  Aeoi a  U$tai9fk^  and  In  the  odKr, 
<i€  bvnM9  firofsrUt  Kit)  and  thercfere  a  oowit  Ibr  mqpey  iem  ta» 
or  had  and  reeei?cd  by^  aueseouior  as  sucbt  is  not  suBtninable;(o) 
but  an  account*  stated  by  the  defendauk  as  executor  or  adipini' 
strsvois  of  mMues  due  from  the  testator  or  intestate  ma^be 
joined  with  counts  upon  pi-oniises  by  the  tesittlor  oi  iaLei»tatC) 
and  thi^  is  the  onnium  niode  ol  dec iaiiuu;  ap.iinsl  exccuton 
and  adminisuators,  to  save  the  statute  ol  htuiiaiions  ;(/*)  a&d 
though  it,  lias  been  consideicd  that  a  count  ujK>n  iui  account 
stated  by  an  executor  as  such,  ol  monies  due  and  owing  ^ma 
*  him  in  that  character,  cannot  be  joined  ^vith  counts  on  promiMS 
by  the  testator,  oo  the  ground  that  such  acoount  stuied  uiafcct 
^  206  executor  penonaliy  *tiaUe,(9r)  yet  it  is  submitted  that  suck 


(0  IT. K. 48r.  6EMi,iia4idi 

£  \  III.  Abr.  4t>.  pi.  9. 

(  /)  .3  n  k  l».  7.  Scd  vide  1  T.  U. 
487.   6  luiO,  405. 

(k  )  Sec  the  form,  po«lf  vu|.  ^  56 

tn  ;iS. 

(/)     Titst,  409.  WitW  s  '20. 

(m)  5  Ka.'^t,  1 50.  Km  w«  2  Lev. 
110.  8  Vh.  Ain*.  4r.  pi.  6.  48.  9, 
S  R.  k  P.  4^4. 

(r>)   '2JS;,und.  117.  (t.      Hnh.  SS.  C 

l^v.         s2  V  tn.  45.  p|.  hi.  47.  pL  S*. 


(o)  8Sa«iML.ll7.d.  4T.B.3i7. 

1 II.  m.  108. 

(//)  2  S  Minil.  tir.r.  I  H.  Bl  1"! 
Furi-vst'*!  \iv\t.  Excbuijuer,  t>8.  vhert 
an  BCtual  aceiniBt  hin  uot  bee*  ilited 
by  the  dcfr-n«lant  executor*  «di 
ci'.nntft  as  pii«it,  vol.  2.  fil,  C2. 

(9)   I  H.  HI.  log.  114.  3S«utH] 

iir,  ii,   TiJiPs  pinc.  M\  edit  i:.  : 
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an  accfsunt  wmlA  mot  mahe  tlM  eaeMor  pcraonally  llible>  aad  of  jomder "/ 
as  it  h«s  beaa  dacided  that  an  aocotint  slated  an  executor 
of  monlaa  doe  aad  owiag  lo  kirn  aa  audit  my  be  joined  with 
ccmntsop prdmhea  la  the  teatatoTb  it  b  pnesuroed  Uiat  this  ques- 
tion would  now  meet  with  a  dlflbteiit  .deciaiaA.(r)  WheocTer 
an  cnrecacort  8cc.  is  sued  \\\yon  -pronuses  bf  him  in  that  cha- 
racter, the  words  "  a«  executor/*  &c.  must  be  inserted  ill  each 
count.(«) 

The  consequences  of  a  misjoinder  ;irc  more  iinpnrtaiU  than  .VHy.  Cnnsc- 
the  circumstance  of  a  iiartimlar  count  bcuviX  cick-clive,  lor  in  ni^oimlcr. 
the  case  of  misjoinder,  however  {)ericct  the  counts  may  re- 
spectively be  in  thamaelfesi  the  dcduration  wj^  be  Uyl  oo  a 
grneral  demurrer^  or  In  arreat  of  judgment*  or  upon  eiw ;'/) 
and  the-plainttflr  caiinot»  if  Iba  dadaMtlon  be  demurred  (o^  aid 
tha  tfiistahe  fay  anteihig  a  ntlle  fin^egui^  sa  sa  to  prevent  the 
ii|iemtiofi  of  tiie  demnnarXa)  though  the  coutt  wtU  io  ganaral 
ghre  the  ptsintilf  leave  lo  stnand  by  striking  out'some  ef  the 
counts  on  paymeart  of  coBts.(v)   In  some  case%  hesrever,  a 
misjoinder  may  be  aided  by  intendment  after  verdictiCtr)  "and       *  207 
by  takint^  scpaiaie  (tuma^s,  or  by  enicrini^  ii  rdmiiii  damnoy 
the  misjoiiulcr  may  be  aided  ;Cx)  though  ii  is  said,  that  if  aii- 
Fffm/.sit  anrl  trover  be  joined,  and  there  be  a  verdict  for  tlic  i!e- 
fenduiu  on  the  count  in  trover,  that  does  nut  cui*e  the  daclttra- 
tion.(|r) 


OF  rm  EJm^JM- OF  ^CTJO^TSL 


In-canaidarinf  the  application  of  each  partiouter  action,  we  ofEkrH^^ 
have  soan  Ifaal  the  party  injured  frequeniiy  has  an  election  of  -^^'^^^ 
aevaral  remediaa  for  the  sameinjuiy  .U)  As  the  duo  exercise  • 


(t  )  Parresl'H  H«.  p.£]ickM|iier,  98. 
6  East,  4C»5  to  413. 

(«)  i  B.  &  l^  vi-i.    Ante,  205. 
(0  a  B.  It  P.  4»l.  4T.R.34r.  t 

H.  Bl.  108. 

(»)  1 II.  Ri.  no,  m.  11.1,  H  i.  4 

T.  R.  300.   Tidd'i  !»»•»«.  3a  cOiU 
I  Siund.  207.  f . 


(v)  4  T.  R..ri<?. 

(«»)  ^  Lev.  no.  Com.  r)tq.  Ac- 
tion, U.    i  Via.  Abr.      pi.  6. 

(ar)  It  Hod.  196.  S  Vio.  Abr.  43. 
pi.  9.    3  T.  K.  4a.3. 

(v)  2  Saum).  IIT.  <I.  8cd  \  mI  Mpra. 

(z)  Com.  Dig.  Action,  M.  Sty.  4 
Co.  Lit  145.  a.     Bl.  Itcp.  lllSi  * 


207  OF  TEB  FORM  OF  ACTION. 

o/FJfciUnof  of  this  election  is  of  great  impotuaices  it  wmf  be  uwfiil  con* 
ficHmu.       cvuHy  to  state  tAe  prfncipal  points  which  dhect  the  choice  of 

sevend  remedies.  And  these  mm  be  with  teierenee  to»  1st. 

The  nature  of  the  pUdntifr's  right  or  interest  ift  the  matter  af* 

fected.  Sdty.  Hit  oecttrity  of  biul,  aiid  the  process.  3dly. 
The  number  of  the  parties  to  the  action.  4ihly.  The  number 
of  the  causes  of  action,  and  the  joinder  thereof  in  one  suit. 
Sthly.  The  nature  of  the  defence,  and  v  lu  thcr  it  be  advtBsble 
to  compel  the  defendant  to  plead  speoiaUy.  6thly.  The  venue 
or  place  of  trial.  7thly.  The  evidence  to  be  adduced  by  the 
*  208  plaintiff  or  defendant.  Slhly.  The  »ooi«k  9thly.  The  jpadg* 
inentitod  execution.   And*  lotldf.  Bail  in  enwv 

)  St.  A  strict  legal  title  is  esaantial  te  the  support  of  some  re* 
medies,  but  in  others  the  pldntifF's  bare  possession  of  the 
property  aftcctcd  ii.  aufficicnt.    Where  the  title  of  the  plaintiflr 
may  be  doiibttui,  it  is  in  general  advisable  to  adopt  the  latter 
dciicrii)iion  of  remedy.    Thus  an  action  oi  trespass  to  real  pro- 
perty, may  be  supported  against  a  stranger,  by  any  person  in 
the  actual  possession,  though  he  have  no  tiUe^  but  in  ejectc 
mem  the  lessor  of  the  ptainiiS*  must  Mcover  on  the  strength 
of  his  own  legal  title  ;(a)  and  theiefoie  where  the  title  of  the 
party  injured  is  doubtful  the  action  shottU  be  tre^paaa ;  aodea 
the  ditfendant  in  replevin  ibr  a  diatreaa  tah«a  dgwuge  feasant, 
inust  in  his  avowry  or  cognisance  state,  and  if  denied,  prove, 
u  illic  to  the  iocus  in  tjuo^  in  fee  or  tail,  in  himself,  or  some 
person  from  whom  he  derives  his  title,  an  action  of  trespass  is 
preferable  to  a  distress,  where  the  title  of  the  occupier  of  the 
land  may  be  doubtful.(3)    On  the  other  hand,  where  the  party 
Interested  can  clearly  establish  a  title  in  himself,  or  in  his  tms* 
teci  and  yet  it  may  Iw  doubtful)  in  which  particular  person  the 
legal  title  may  be  vested)  a  distress,  or  i|n  action  of  ejectmeiil» 
*  where  there  has  been  an  ouster^  may  be  advisable)  because  In 

replevin  brought  for  the  distress,  there  may  be  several  avowo 
rics  upon  different  titles,  and  in  ejectment  there  may  be  several 
fcounts  on  demiiies  by  dilTtVcnt  parties. 
ifg  ^OU  *2diy.  In  actions  in  form  ex  df'icto^  as  in  case  and  tresfuusy 

the  defendant  cannot  be  arrested  without  a  special  order  of  the 


,  (a)  1  £wt,  S44.  m  iM)  I  Sonnd,  346.  WUlfl^ 
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cuvirt  or  a  judge,  and  Uis  not  \isual  to  grant  such  order,  except  OJE^ctigtioJ 
where  there  has  been  an  ouiiMgcous  battery,  or  the  defendant 
is  about  to  quit  the  kingdom  ]{c)  oad,  therefore,  in  cases 
where  it  maybe  material  to  havr  tl>c  security  of  bail»  the  action 
should)  if  possible*  be  framed  eiilier  in  trover  or  in  OMMtm/uit 
Ibr  money  had  and  received,  adding  such  other  special  counts 
as  may  be  advisable  under  the  circumstances  of  each  particular 
case.(t/)  Where  however  the  defendant  has  been  already 
arrested,  the  form  of  action  must  correspond  with  the  affidavit 
to  hold  to  b.til  and  the  ac  etiam  part  of  the  latitat  or  other  pro- 
cess ;  for  otlicrwisc;  if  the  cause  of  action  exceed  40/.((*)  the 
defendant  will  be  entitled  to  his  discharge  out  of  custody  on 
filing  common  bail.(/  )  But  this  will  be  the  only  consequencsi 
for  the  court  will  not  on  this  account  set  aside  the  proceedings 
against  the  defendant  for  irregulartty.(s') 

3dly.  In  an  acti<Hi  in  form  ex  cwuractu  we  have  seen  that  if  s 
person  who  ought  to  be  made  eo*fibtmHff  be  omitted*  it  is  a 
ground  of  non8uit,(A)  except  in  the  case  of  persons  suing  in 
outer  droits  us  co  cxcLUtors  or  co-assij^nccs  -,(0  whereas  in  ac- 
tions in  form  c-v  ddicfOy  the  non-joinder  of  a  party  who  'should  *  210 
liave  been  a  co-plaintiff,  can  only  be  pleaded  in  abatement  i(J) 
and  consequently,  the  latter  form  of  action  is  in  many  instances 
preferable.  We  have  also  seen  that  the  joinder  of  too  many 
d^eruUmu  in  an  action  in  form  ex  contractu^  is  a  ground  of 
nonsuit^it')  and  that  the  omission  of  a  person  who  ought  to  be 
made  a  defendant*  may  be  -pleaded  in  abatement ;(/)  but  that  in 
actions  in  form  ex  delicto^  the  omission  of  a  party  jointly  con< 
ccrncd  in  committing  the  injuiy,  cannot  in  general  he  pleaded 
in  abatement,  and  that  wiicn  the  offence  may  in  point  of  hw 
have  been  committed  by  several,  the  joinder  of  too  many  de- 
fendants will  be  no  ground  of  objection  and»  therefore, 
where  it  may  be  doubtful  how  many  persons  should  be  made 
defendants,  it  is  advisable  to  declare  in  case*  3cc.  in  preference 


(c)  TuUi'sl'rac.  3<l  edit.  lit.  (A)  Autc,  7. 

(<0  3  But»  70.  (•)  Id.  ibid.  q.  g.  3  B.  &  P.  465. 


if)  1  H.  D1.310.   8Saiuid.52.t.  (j)  Antt,  5S. 

(/)  7  T  H.  80.    8T.R.  2r.    5  T.  (it)  Ante,  .3!. 

,Jl.4l»2.    ;i  >ji8t,  305.    111.  Bum  (0  Ante,  ^J. 

it^if)  6  T.  li  263.  \m)  Aulc,  7 j. 


Digitized  by  Google 


210  OF  THE  FORM  OF  ACTION". 

OfEleetiM  to  an  action  of  atsutn/miXA  So  a  distress  for  a  rent  charge  b 
AhHmm,        fcequently  preferable  to  an  action,  because  in  the  tatter,  all  the 

pernor^  ul  liic  esutu  charged  with  the  payment,  must  be  join- 
ed.(o) 

4thly.  Where  the  plaintiff  has  several  demands,  recoverable  • 
in  dlficrcnt  forms  of  action,  he  may  and  frequently  ought  to 
proceed  for  the  whole  in  one.(/k)  Thus  a  party  maj  decUne 
specially  against  ^  bailee  for  neglect*  either  in  d»tmtfidt  or  in 
case ;  if  he  have  also  a  money  demand  against  the  baileet  duo 
#211  ^  simple  'contractt  he  should  declare  for  both  caasea  of  ac* 
tion  in  atBumfisit ;  but  if  instead  of  the  money  demand,  he 
have  a  distinct  cause  of  action  in  trover,  the  declaration  should 
be  in  case,  in  order  to  avoid  the  expense  of  two  actions-C^)  So 
for  a  money  deniand,  due  on  a  simple  contract,  the  phdniifi  in 
general  has  an  option  to  declare,  either  in  ashum/usit  or  debt ; 
if  there  be  also  anotlier  demand  of  an  unliquidated  nature, 
founded  on  a  simple  cdntract^  it  is  then  proper  to  declare  in 
UMumfiMty  for  both  causes  of  action ;  but  if  there  be  no  un- 
liquidated demand,  or  if  partof\he  demand  be  due  on  spf- 
claltyt  debt  may  be  preferable. 

Sthly.  By  a  judicious  choice  of  the  remedy,  the  defendant 
may  be  ficcjutniiy  picc'udtd  from  availing  himself  of  a  de- 
fence, which  he  mi^^ht  otlicrM  ise  c&lahiisli.  Thus  in  afmiimp- 
&ii  against  a  person,  who  has  been  a  bankrupt,  for  money  had 
and  received  by  him  before  his  bankruptcy,  however  tortiouslyi 
his  certificate  would  be  a  sufficient  bari  but  by  declaring  in 
ttovert  he  will  be  deprived  of  such  defence.(r)  And  where 
goods  bave  been  sold  by  a  person  in  contemplation  of  bankrupt* 
cy  by  way  of  fraudulent  preference  to  a  creditor,  the  remedf 
by  the  assi;^necs  should  be  trover,  and  nut  asrAnnfidt  as  for 
goods  sold  cind  delivered,  because  in  the  latter  fona  of  action, 
the  defendant  might  avail  himself  of  the  debt  from  the  bank- 
4  212  ^'^  ^  set-ofT.U)    The  'election  of  the  form  of  action,  b 

also  frequently  materiid,  in  order  to  compel  the  defendant^ 
diher  to  take  issue  upon  some  particular  allegation  m  the  de- 


C")  3  EftHt,  M  tS  7a  (7)  3  Kast,  70. 

(•)  Co.  Lit.  K)2.  b.     I  Ssand.  984.  (r)  6  T  R.  fi05.  A«te,  1*5. 

».  I  at.d  284.  n.  ?>.  a     \  («)  i  T.  R.  2U.  2  H.  fli.  IW. 

(/')  -4  V  H.  6jy.  Ante,  IQC. 
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tliratioOy  inptead  of  puldng  the  plaiiittff  to  pme  tbe  vhoie  of  fU'Eitcthn  of 
hu  €Me»  or  to  oDmpel  the  defendant  to  plead  h»  ground  of  de-  Jctim 
fence  ^ciBlIy.<;o    Thus  in  covenant  for  rent,  the  defend- 
ant mmt  plead  to  some  pardeular  allegation  and  there  is  no 

general  issue,  but  in  tlcht.  on  a  Icusc  he  may  plead  nil  debe/f 

unu  thereby  compel  the  plainiifT  to  prove  lliu  whole  i»f  bis  dc-  % 

clardtion.(u)    So  trespass  is  in  general  preferable  to  casci  l>e- 

cauftc  in  the  latter,  under  tlie  general  issue^  the  deieoUani  mejr 

not  only  dispute  the  phantiff'satotemeot  of  his  cause  of  action, 

hut  may  give  in  evidence  most  matters  of  defence^  hut  which 

he  must  plead  specudly  in  tre8pass.(v) 

6thly.  In  some  eases,  there  may  be  two  or  more  actions  In 
'  effect  ibr  the  same  injury,  tbe  one  locali  and  the  other  tran<- . 
sitory.  Thus  debt  for  rent,  by  the  assignee  or  devisee  of  the 
lessor,  ui^'uiust  the  lessee,  is  local,  luid  nmsi  be  luid  in  the 
founty  where  tlie  csiate  lies; (to)  but  in  covenaulf  at  the  suit  of 
the  same  parties,  upon  an  express  covenant  for  the  payment 
of  rent,  8cc.  the  venue  is  transitor)'  ;(,x)  and  consequently  the 
latter  form  of  action  should  be  adopted,  where  it  may  he  ad- 
visable to  try  the  cause  out  of  the  county  where  the  estate  is 
situate. 

*rthly.  The  evidence  most  also  be  attended  to  in  the  electioci  ^213 
of  actions  ;  thus  it  is  frequently  more  convenient  that  the  ac- 
tion should  he  trespass  lhan  case,  because  if  it  be  laid  in  trespass 
no  nice  poinis  can  arise  iiponibe  evidence,  by  which  the  plaintiff 
may  be  turned  round  upon  the  form  of  the  action,  us  there  may 
in  many  instances,  if  case  be  brought.(y) 

Sthly.  In  actions  in  form  ex  eoturaetu^  the  plaintiff  is  in  ge- 
neral entitled  to  fuU  costs,  though  he  recover  less  than  40$, 
damages,  it  having  bepn  decided,  that  the  S3  and  33  Car,  II.  c. 
9.  does  not  extend  to  actions  of  ouum/tiit,  debt,  detfaitte,  or  co- 
venant^(>)  and  therefore,  it  is  not  in  general  material,  so  far 
as  respects  the  costs,  wliich  of  iheic  forms  of  actions  be  adopt- 
ed.  But  in  tr€»/uiM  for  injuries  to  the  person,  or  to  real  pro^       -  * 


(t)  Ante,  115. 

(u)  Lti.  Uavm.  l.»Of». 

(f)  Ante,  Ud,  IM. 

(«)  1  9ma4.  m  Uk.    Sir  W. 


(t)  U\.  ihU. 
(y)  J  East,  600. 

(»}  TiM^  PkM.  3d.  edit.  879,  SM. 
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213  OF  THE  FORM  OF  ACTION. 

o/nh^ctiMff  pcny,  if  the  plaintiff  recom  len  than  40«.  damagea,  he  is  not 
Mtions,       entitled  to  more  costa  than  damagest  and  therefore  for  auch  in« 
juriea,  when  practicablei  it  is  frequently  adviaaUe  to  declare  in 
caae  or  trover^  in  which  foil  coata  are  uaually  reooverable^n) 

9thiy.  The  actkm  of  debt  b  In  general  preferable  to  o»9Witft' 
tiitt  oi  cos  cimni,  because  tl\c  judi^nient  therein  by  nil  dicit,  8cc. 
is  final,  and  execution  may  be  taken  out  inj mediately,  ^vithout 
the  expense  and  delay  of  a  writ  of  inquiry,  which  is  usually 
necessary  in  aasum/mt  or  covenant  and  it  is  better  to  pro- 
*  214  ceed  in  debt,  on  *an  award,  than  on  the  arbitration  bond,  because 
In  case  of  judgment  by  defimk  on  the  totter*  a  writ  of  inquixy 
is  neceaaaryt  under  the  8th  and  9th  WiUiom  III.  c.  3.(r) 

lOthly.  In  an  action  of  debt  upon  a  money  bood»  or  for  rent, ' 
or  upon  any  specific  contract*  the  3  Jac.  I.  c.  8.  compels  a  de- 
fendant who  brinc;;s  error  upon  a  judgment  by  mt  dicity  8cc.  to 
find  bail  in  error  but  in  any  other  form  of  action,  as  cove- 
nant or  as:<<un:/hsi[,  iio  bail  in  error  is  required,  unless  the  error 
be  brought  alter  verdict ;  thcrefoi'e  debt  for  rent*  or  upon  a 
mortgage  deedi  Sec.  is  preferable  to  covenant  or  aaaumfi&it. 

The  circumstance  of  a  party  having  elected  one  of  several 
remedies  by  action^  will  not  In  general  preclude  him  from 
abandoning  such  auit,  and  after  having  duly  discontinued  it|  he 
may  adopt  any  other  remedy.  But  in  the  case  of  a  dSbrmt,  if 
the  cattle  escape,  the  party  distraining  cannot  sue  for  the  rent, 
or  trespass,  unless  it  be  ilicwa  that  the  escape  was  wholly  with- 
out hib  deikult.(e) 

(«)  G  T.  U.  129, 130.  'IW»  IW      (rf)  I  idd'n  Prac.       edit.  1075  to 

s«i  edit  sso.  ioaa 

(A)  Anu ,  tor.  (r)  I  Salk.  SM.   1  Ld.  Rnym.  71^. 

(c)  i>o$«,  toL  «.  145.  t 
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CHAPTER  m. 
OF  nMLMMa  nv  gevekaIi.(*) 

Pleading  U  the  statement  of  ^/aet»  which  coostUute 
the  plaintiff's  cause  of  action^  or  the  defendant's  ground  of  de* 
ibnce.  In  a  logical  and  legat/omtf  it  Is  the  formal  mode  of  al- 
leging that  on  the  record,  which  would  be  the  support  or  the 

defence  of  the  party  jii  evidence. («)    it  is,  us  ol^scmed  by  Mr. 
Justice  Buller,{b)  one  of  the  tiibl  principles  of  plciuiinfi;,  that 
there  is  only  occasion  to  stiiteyacr*,  which  must  be  tlone  for  tlic 
purpose  of  informing  the  court*  ^v^osc  duty  it  is  to  deciai*c  the 
iaw  arising  upon  those  facts*  and  ot  apprising  the  opposite 
party  of  what  is  'meant  to  he  pro?ed»  in  order  to  give  him  an 
opportunity  to  answer  or  traverse  it.  The  observudons  of  l.ord 
Chief  Justice      Grey  on  the  structure  of  an  Indictment*  are 
very  forcible,  and  cqnaHy  applicable  •to  the  pleadinj^  in  civil 
actions  :  "thechar::;e  inusi  contain  such  a  dcscripiion  of  the 
crime,  that  the  defendant  may  know  what  crime  it  is  which 
he  is  called  upon  to  answer,  tliat  tlic  jury  may  appe^ir  to  be 
«*  Warranted  in  their  conclusion  of  '  guilty/  or  *  not  guilty/ 
^  upon  the  premises  delivered  to  themf  and  that  the  cooit  may 

% 


(*)  I  forbear  in  lUio  practical  trca-  Doug;.  27S.  and  see  the  obsen'^tioot 

ti^  to  obaenre  upon  the  history  of  on  Gom.  Dig.  Pleader,  A.  Bao.  Abr. 

pleadlnf  ,  or  to  noUoe  tho  mmy  ob-  Flett  and  VfoMltef  ,  and  the 

acr^ations  in  the  books  upon  the  utili-  mcnt  of  Lord  Chief  JuRtice  De  Grey^ 

ty  tiitn  of ;  thcT  are  to  be  fmind  in  in  llvx  t.  flnrnr,  f'rwp  f>%\l.  08:1.  See. 

3ilv.  1.4iwes*  Treatise  on  Pleudiug,  1  as  to  the  gentiy^  nature  and  object  of 

to  33.  tnd  a  traet  entitled,  m  Sumnia^  pleadfaif  . 

nr  of  Pleading,  I  to  7.  (^)  Doag.  159. 

(A)  Per  JStt/Zer,  J.  3  T.  R.  150.  0 
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«  see  such  a  definite  crimet  that  tbef  may  apply  the  puiM- 

ment  which  the        prescribes.   The  CMt»inty  essential  Id 

«  the  c  Iku  ;jc,  consists  of  two  parts,  the  matter  to  be  charged, 
<*  ftnd  the  rranurr  of  char<;inj^  it. "(c)  Hence  the  science  of 
speciLil  pleading  may  be  co^^i<lcrccl  under  two  heads  :  1st.  Tbe 
Jhcu  necessary  to  be  stated  ;  and  2dly.  The  form  of  the  stal^ 
ment ;  and  these,  together  with  some  general  rules  of  cooatnio- 
tion»  and  the  division  of  pleadingS)  we  -will  consider  in  the  pit* 
sent  chapter. 


T/-'-  fact* 

'"(  A  to 

ttaied. 
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J.  TME  FACTH  J^'£C£SiURr  TO  BE  STJTED. 

Tn  general,  whatever  circumstances  are  necessary  to  con^< 
tutc  the  c.iuse  of  complaint,  or  the  ground  ol  defence,  nmsi  be 
slated  in  the  plcudings,  and  all  beyond  is  surplus.ige  ;(t/)  facta 
only  are  to  be  statedi  and  not  arguments  or  inferences,  or  inat- 
ter  of  law.(r)    There  are  some  facts  of  such  a  public  or  gene- 
ral nature*  that  the  'courts  ex  officio  take  notice  of  themy  sod 
which  consequently  ought  not  to  he  stated  in  ptending;  snd 
therefore,  it  is  advisable  to  consider  a  few  of  the  princlpel  rolts 
as  to  the  (acts  of  which  the  courts  will  ex  ^do  take  notice, 
ist.  Facts  of     The  courts  win  ex  ^fieio  take  notice  when  the  £mg  camts 
^Eoiirt'  y! ill  ex  the  thronei(/)  and  of  the  King's  proclamations  i(g)  and  conae- 
^",\h^'  "  ^  alleged  in  pleading ;  but  pri- 

be  stated,  vate  orders  of  council  arc  not  considered  as  matters  of  law,  or  of 
such  puMic  nature,  as  to  render  it  iiu  umbcnton  the  judges  rx 
njficio  to  lake  notice  of  ilu  ni  A//)  'l"i)e  covu'ls  are  also  bouMi.  ta 
take  notice  of  all  the  privileges  of  the  crown.(/) 

Th^  time  of  holding  every  Parliament,  and  the  prorogatuns 
and  sessions  thereof, and  also  where  any  parliament  sat  will 
be  «sken  notice  of  judU^aUy,(i^)  and  thereforei  neither  of  tfesas 
ftcu  should  he  stated  in  pleaduig,  and  if  either  be  misstated» 


(cj  Cou  p.  rM,9K. 

id)  ctmp,  m.  1 14  lujm,  in. 

CO  Cf.«  p.  684.    5  Ettt,  «rfc  OttB. 

Dig.  Fle:i«ltM-,  C.  7S 

(/)  #^  iiayra.  ryi.  791. 
(^)lUL]Uya.m 


(A)  8  Lil.  Pi-ac  Keg. 

(0Lil.R»ym.9>0.  ' 

O)  1  UL  Ri^  M3k  Plovd.77. 

Moore,  .'.51.    1  Lev.  296.    Sv  il  '  i«k: 
i  MiH\.  >>4>).  Uac.  .Vbr.  Sututc,  Lk  5. 
ik)  1  Ld.  Havtu.  'ilO.  343. 
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Mwila plnAoff  4  iMivaieact,nat  before  the  oourty the  pleaduie  '  Mt* 
%ia  Im  defeollve  oo  dtsmiiTer»or  In  the  ewe  of  a  piiv«te  act,  on  u  ujm. 
the  ptoaof  mtf  M  feconi»  6r  aiijr  other  {ilea,  putting  in  issue  the 
whole  of  the  facte  stated  in  the  declamion  ;(0  but  the  mistakt 

may  be  aided  by  vcrdict.(m)  The  courts  will  also  take  jmlicial 
notice  oi  ilic  course  of  •proceedings,  in  cither  house  ol  j.^i  iui- 
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l«icnt,(wj  but  not  of  the  joui  aals  of  either  iiousc,(oj  which  must 
be  stated  in  pleading  and  proved  in  evidence. (/•) 

Public  »tatute»y  and  the  facts  which  they  ascertain,  must  be 
noticed  by  the  courts,  without  their  being  stated  in  pieading,(7) 
and  k  is  only  necestary  to  state  faota»  wliich  will  appear  to  the 
ooart  to  be  aihcted  bf  the  8tatutei(r)  concliiding  In  general  with 
an  express  reference  to  the  statutOi  as  by  the  words  contrary  to 
^  th*  ferm  of  the  atatatet"  andJn  the  caae  of  a  pubfic  statiite> 
it  ia  not  adnaable  to  recite  any  part  of  it*  for  a  misrccital,  with  a 
ooocht^onf  *<eoBtrary  to  the  form  of  tho  statute  aforesaid f* 
would  be  fatal.(«)  \\  I  c  rc  a  biuiuic  1»U3  been  recently  lautic,  it 
is  said  to  be  ncccssviiy  to  ailege  that  the  fu[  is  look  place  after 
llic  passin?^  of  the  act.(/)  The  i  ouns  will  not  cx  ojfici'.  take  no- 
tice oi  firtvatv  acta  of  parliament,  and  consequently  such  parts 
of  them  as  may  be  material  to  the  action  or  defeaoe>  niusi  be 
stated  in  pleading  and  a  misrecital  oCa  private  act»  can  only 
bo  taken  advauiage  of  by  pka  of »»/  ikl  recoitl,  or  in  awumpdt^ 
under  the  general  *taaaei(v)  though  we  have  seen,  that  if  the  ^219 
tee  or  place  of  holding  the  parliament  be  misstatedi  it  is  a 
ground  of  demnrrer.(o) 

The  ooints  are  also  boittid  to  take  noike  of  all  Common 
Imw  Rights^  and  DutivH^  and  of  Gf.nvrat  Cuatotns^  ami  conse- 
quently these  ou^ht  not  to  be  staled  in  pleading. (.x)     i  hus  if 


(0  hi  ihi.l.   nomjf,  474 
(m)  2  Mod.  2-iO. 
(n)  I  Sawid.  131.  Buir.  811. 

(0)  1  tid.  Rayra.  15. 

(/))  Cnwp.  17.     I>  lujf,  5fiO. 

(V)  1  131.  {.'nil.  85,  86.  Dour. 
97.  II.  12.  Bac.  Abr.  tit.  Sututc,  L. 
S  Wilt.  376. 

(1 )  1  T.  R.  145.  Com.  11%.  Plead- 
er, C. -6.  Une,7I. 

Uaym>  383.    Doug.  07.  i 


T.  H.  776.    Bae.  .\br.  Stamte,  L.  S. 
(/)  I  Sauntl.  3uO.  n.  5. 
(n)  1  Bl.  Com.  83.  Lil.  lUyiii.  381, 

382.  l''»ug;.  »J7.  M«K>ix%  551.  1  Ler. 
^90.    Bac.  .\br.  Suiuks,  L. 

(r)  Buc.  Al>r.  Slatntc?,  Ij.  5.  '  Ld. 
Raviu.  .181.   Cow  p.  474. 

(w)  Ante,  S17.  Cowp.  474. 

(a)  I)rju<;.  I'd      Ld.  K.tyio.  175 
154i.  fourth.  83.  S69.   Co.  Lit  89- 
n.  7.  . 
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rwctssci  ru 
h*  tiutea. 


I.  T/u!  facial  in  a  return  lo  a  vmndamiu  to  restore  a  burgess  of  a  corpora- 
tion,  ii  be  stated  that  the  party  was  removed  by  the  corporutc 
body  at  large,  it  is  unnecessary  to  aver,  that  the  power  ot"  remo* 
val  is  Ycsicd  in  ihcni,  because  the  couits  >vill  take  notice  ex  off.cio, 
that  by  iutcudmcnt  of  law,  such  power  exists  in  the  body  at  li^rge, 
unless  it  be  madeuppear,  thai  it  was  vested  by  charter,  orotbcr* 
>*ii>c,  in  a  select  purt  "of  tlie  corporation  ;(y)  and  it  has  been 
well  observed,  that  in  an  action  ugtinst  a  common  carrier  or 
ii>nkecper  for  the  loss  of  g:oods,  Sec.  which  is  a  liabiaiy  founded 
on  the  common  law  or  custom  of  the  realm*  it  is  noi  only  un* 
Dccessaiy,  but  improper,  to  recite  such  custom,  because  it  tends 
to  confound  the  distinction  between  special  customs,  which 
ought  to  be  pleaded,  and  the  general  customs  of  tlie  realm,  of 
which  the  courts  are  bound  to  take  notice,  without  pleading.(z) 
So  it  is  not  only  unnccessan ,  but  improper,  in  a  declaration  on 
a  bill  of  •exchange*  to  set  out  the  custom  of  merchants,  be- 
cause it  is  part  of  the  law  of  the  land  .{a) 

So  the  courts  will  ex  officio  notice  the  £cclesiaatical^(b)  Ci- 
vil,  and  Mariiif  Lutk^h.^c)  without  any  statement  of  them  in 
pleading  ;  and  if  there  be  any  misstatement  of  such  laws,  or  of 
facts  aflccied  by  ihetn,  the  pleading  will  be  held  insufficient  :(</) 
thus  where  an  udminisirator  durante  minorc  tetatCf  in  his  decla- 
ration averred  that  the  inf»int  was  within  the  age  of  twenty-one 
years,  the  declaration  was  hoklcn  bad,  because  the  court  vvouli 
take  notice  tlrat  by  the  ecclesiastical  law,  such  adniinisirulion 
ceased  at  the  age  of  seventeen,  and  perhaps  the  executor  was 
of  the  age  of  eigluceu,  though  not  twenty -one,  as  alleged  in  the 
declaraiion.Cf) 

Such  of  the  Customs  of  Gavelkind  and  Borough  RngUnh,  as 
are  of  the  essence  of  the  tenure,  as  the  course  of  descent,  need 
not  be  stated  specially  in  pleading,  nor  should  be  prescribed 
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(7)  Doug.  150.    1   M.  it  P.  100. 
Com.         IM(  uilor,  C.  7S. 
(s)  Co.  Lit.  Sg.  a.  II.  7. 

\A.  Uaym.  175.  1512.  Cartli. 

SS. 

(i)  Bi-<>.  Qu»»re  Tnipcdit,  pi.  12. 
"SXx.-kXx.  JS>5.    I  lloll.  Al>r.  5J6.  Ci-o. 
60-.',    5  Co.        Ul.  Uaym. 


l.m.  Cixv\\\.  i-in.  5  Mod.  395. 
C'inib.  47.S.    \'Z  M(mI.  194. 

(f)^  II.  in.  ri?>f,.  o.  a. 

(J)  Siipi-u,  note  b. 

(f)  M.  5  Co.  '20.  a.  \A 

Ituvin.  J.>S.  but  note,  tbis  wan  but'ort 
Uic  fttululc  38  Geo.  111.  c.  S7 


I 
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foi  ,  because  tTir  rt  rnmou  law  takes  notice  of  tKenij  and  H  is  8ti^ 
ficient  to  state  \u  tiie  pleading;,  that  the  land  ib  of  the  cusiom  ol  ie  staicu. 
gavelkind,  ant]  subject  thcicto;  but  in  rctrard  toother  cuslorns, 
though  incident  to  these  tenures,  they  niu^l  be  stalcti  (7 ) 
♦And  the  courts  will  not  ex  officio  take  notice  of  any  Jiariicu*  -i-i 
iar  hcui  ru«/o7/w,(sr)  nor  of  the  customs  of  LaHdoH^  except 
whm  they  have  been  ccnified  by  the  recorder,  to  eitber  of  the 
•courts  of  record^A)  withoiit  wbicb  there  must  be  either  a  plea 
or  an  affidavit  of  the  custom.Ci')  Thus  where  a  deliBndant  plead* 
ed)  thai  hia  debt  was  attached  in  London  by  one  of  the  plab« 
tiff's  crediton,  it  was  deeidedi  that  Uie  court  could  not  take  no* 
tke  of  the  enstom  of  fi>reign  attachment,  because  it  was  not 
pleaded,  and  conscqueniiy,  tliuL  ihc  pica  was  bail  ;  j)  but  on  a 
writ  of  error  from  the  inferior  cuuit,  the  cu^loln  will  be  no- 
liced.        Nor  will  tlic  courts •e'a'  officio  take  noiice  of  /oreign 
AitM>  or  oi  tbe  laws  of  our  Pian/ationsy  and  cooaequentiy  ibey 
Matin  general  be  stated  in  pleading.C/) 

The  courts  take  notice  of  the  day*  qf  the  wcek^  &c,  on  which 
pacticular  daya  fiikl»  and  the  almanac  is  part  of  the  law  of  the 
land,  having  been  established  by  different  statutes,(st)  and  if 
there  be  a  misstatement  it  will  be  fetal  i(n)  thereforot  where  a 
vtitof  inquiry  was  stated  in  pleading  to  have  been  executed  on 
the  IStb  ofJuMtf  which  was  a  Sunday,  the  proceeding  was  held 
'defective  -/.c)  and  where  the  defendant  justified  an  arrest  un-  *  22S 
dcr  process,  from  an  inferior  coun,  wbiclj  he  staled  to  be  held 
every  Friday^  and  the  process  appeared  by  the  i)!i:u!!n<js  to 
have  been  dated  the  7ih  oit  ^ugu«iy  wliicU  was  Haturday^  upon 
demurrer  it  was  held  bad.(  //)  So  the  court  will  take  noiicCf 
what  number  of  daya  there  are  in  each  month,(9)  and  in  leap 


(/)  Co.  Lit.  175.  b,  n.  4.    Ld.  Dw^.  33v).    S;ilk.  CCU. 

Rnvra.  llhii.    I  Bl.  Com.  76.  Cro.  {[)  '2  East,  173,  '17 \.    Cowp.  17*- 

Ctr.56t.   1  Lev.  79.  S  Bt.  Com.  8S»  6  Mo«L  194,  105.  Salk.  651. 

13,  8i.  Burr.  10;7.   R«p.  temp.  Hwtlv.  S5. 

(^)  1  Roll.  Rep  ion  -4T.  R.  \()2. 

(/<)  Stra.  187.  1187.  i>nug.  378.  380.  (m)  S  k  3  £dw.  VI.  e.  1.     S  &c  6 

3CJ.   Andr.  30  k    1  Bl.  Com.  76.  Edw.  VI.  e.  I.   I  EUix.  c  & 

(0  AihIv.  VA.  Sua.  1187.  3  Atk.  (w)  9L(1.  lUym.  994.  6  Hod.  41. 

♦4    Df  iir;  .Mul.  SI.    Siilk.  181.626. 

O)  1  IJoll.  R.p.  106.  Co.  Ent  139,  (c-'  F"--U?.  373     Stra  3*^7. 

%,    1  8auud.  142.  a.    1  Sauad.  66.  n.  Kc^  temp.  Hanlw.  WZ.  1 

1.  Scd  qusre,  the  eustom  hstia^  T.  R.  116. 

MMttcd.  Doof.  «7«.  (f)  1  RoR.  Alir.  5S4.  C.  pi.  4. 


OF  PLLADiNG 


M.  1U  foctn        and  of  tte  Mfibto  fciiti|(r)  and  «l  tfw  fkmt^  « 

be  tiated.      tbcuT  conmenoefliaBt  nd  coMkuiaoi  wiMtlwr  mamUim  «r 

notT(«)  and  if  prcycess  be  stated  to  have  been  issued  on  a  day  in 
vucaiioii.  wul  liut  iht:  court  waa  then  aitting)  ilie  pleuumg  will 
be  bad  o\\  demurrer. (/) 

The  dnnaion  of  England  into  counties,  will  also  be  noticed 
by  the  court  ex  officio^  but  not  that  of  particular  iibt»nMia}  wbiofc 
must  be  stated  in  pleadliiKi(ii)  and  thoiigli  the  coum  will  oo* 
tka  proffaicea  and  dlaoaaea«  tbey  will  M  uof  paitkitlar  pbea 
wlUuD  Mch  pravinee  or  diocese^  excepting  Ihtt  where  the 
court  8ita.(«)  So  Che  coorle  will  take  jdiSctal  oocioe  of  whU 
lowiia  aie  incorporatedi  and  of  Ao  eiuiit  of  ponai  and  of  the 
iiver  Tkamea^  8cc.(w) 

The  couns  will  cx  officio  take  notice  of  the  meaning  tjf  Bn- 
^  223  g!is/i  rjordt  and  tcrins  of  art,  according  "to  their  orduiikiy  ac- 
ccpiaiion,  however  vulgar  and  peculiar  to  a  particular  counJy  car 
place,  and  consequently  the  meaning  of  such  tcnns  need  not 
in  general  be  averredf(x)  unleaatiieiDteiidmeiitofiaw  be  other- 
wise :(y)  thus  in  an  action  on  the  warranty  of  a  carroonif  it  waa 
held  not  neceaaary  to  aver  whal  a  carrooin  waai  beGanae  it  was 
a  phraae  then  well  known  in  iMndrnXx)  So  in  an  acthni  fv 
words  spoken  in  Engiandj  which  are  shuidenMis  according  to  Hie 
phrase  of  the  country  in  which  they  were  mteradi  ihongh  the 
court  may  not  in  iSwt  know  what  they  signify?  it  is  not  nccea- 
saiy  to  aver  their  si^ification,  for  the  judiijes  themselves  will 
take.  iioLice  of  Er.i^linh  words  in  any  county. (w)  The  courts 
will  also  lake  notice  of  the  names  and  (juaniily  of  lei^al  weights 
and  measureS)C6)  and  of  time  according  to  ordinary  es^^cea* 


(r)  6  Mo«l.  81.    Salk.  046.   l^I.  (m)  2  Init.  557.   Mjuxh.  124. 

R;jyti»  oa  j     The  « ulendar  by  u  liich  (t  )  I^d.  Raym.  S54w  13r».  SlN. 

du'  foiirts  go  is  lUitl  anncvwl  to  the  GOO.    3  T.  K.  387. 

Common  Prayer  Book,  6  Moil.  St.  (w)  SOv.  409.  IH.  Bl.  356,  357. 

(«)  I  Term  Itep.         Ld.  lUrra.  (x)  1  Roll.  Abr.  96.  S«5. 

329.    Ci-o.  Jhc.  ;Vi8.    2  Lev.  176.  (f/)  4  T.  R,  314. 

Butt.  X  P  1  V     1-2  Moil.  647.   Sell  (•)  I  RoU.  Ahr.  5«5.  «  Vlo.  AJbt 

\iJ.            II.  118.    1  Sia.  307.    1  ia± 

Boll.  Abr.  524w  Dyer,  lit.  (a)  I  Ron.  Abr.  U.  X  Tla.  Abr. 

(/)  5  Uurr.  JSSf).    3  T.  R.  ia4.    1  531.    1  Sauntl.  242.  n.  I, 

Saund.  m  b.  n.  7.  (*)  1  Rofl.  Abr.  591. 
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*i!ons,(f)  But  if  the  'mtendment  of  law  be  different  tolhc  stulc*  ' 
iTu  nt  in  the  pleading,  the  meaning  of  the  term  mnst  be  sta-  6r»itUc«A 
ted,  uiid  Lhcrclore  it  was  decided,  that  proof  that  the  dcfi  nd- 
ant  agreed  to  setl  so  many  bushels  according  to  a  particular 
measure,  will  not  lupport  an  allegation  in  a  declaration}  to  idl 
ao  many  bnahels  generally,  because  bushels,  without  any  other 
explanation,  signify  the  legal  statute  measure  of  a  Winehctm 
buahel.(«<) 

Every  court  is  bound  to  take  judicial  notice  *of  iti  own  41  22i 
rourte  of  firoceedinff8,(e)  and  of  those  of  the  other  superior 

courts and  therefore  in  these  cases,  it  is  not  necessary  in 
pleadinfri  to  allelic  any  usaij^c  or  prcecriplion,  in  support  of 
such  ptocccdini^/i,'-)  So  where  upon  a  motion  in  arrest  of 
judgment,  because  the  declaration  hud  not  shewn  out  of  whdt 
court  a  writ  of  latitat  was  issued,  the  court  8aid>  that  there  be- 
ing no  writ  properly  called  a  /olito/,  but  what  Uauea  out  of  the 
King's  Bench,  the  declaration  was  sufficient.(A} 

The  superior  courts  will  also  notice  the/lrrolft'^rf  Mry  ron^ 

♦ 

cn  their  officere^i)  and  therefore)  though  in  a  plea  of  privQegei 
it  is  usual  to  state  the  custom  of  the  court.  prlTil c gin uttomieSf 
Sec.  such  Statement  appears  unnecessary.  In  O^e  v.  Mrelifff', 
Hoit^  Ch.  J.  said,  that  the  privilege  cltumed  by  the  defendant, 
■was  due  to  the  clerks  of  the  Conniion  Pleas  of  common  right, 
ol  which  tlie  Court  of  King's  Bench  would  ti<kc  notice  S  j)  and 
where  the  customary  pririlege  was  niisplcudcd,  it  being  urged 
for  the  defendant)  that  the  courts  would  take  notice  of  the  privi- 
lege and  reject  as  surplusage  the  custom  which  was  pleaded, 
the  court  said,  that  whatever  they  would  have  done,  had  it  stood 
indifferent,  they  could  not  take  notice  of  a  privilege,  'expressly 
contraiy  to  what  the  defendant  had  stated.(iir)  ^ 

So  the  courts  at  Wnimmter  will  notice  Couru  qf  GmertU 
JuritdhiMftf  and  the  couiie  of  proceedings  therein,  as  that 


(c)  I  RoU.  Ahr.  525.  Ld-  Ruyn.  (g)  '2  Co  rtcp  V'>.  a.  Year  Book, 
7'J4.                                                2  Kich.  III.  pugt;  9.  ■ii. 

4  T.  H.  <ll t.  (A)  Ld.  307. 

{f)  I  T  R  1 1 S.  a  Lev.  176.  Plow4,  (0  L<'-  Rajm-  899. 

145.  IW.^  1  KqU.  He^  MMk  Bugr.  (J)  C«l.  I^'vtt,.  sr,o. 

811.*  (A:)  L(l.  lUym.  S'jV.  bat  sc«  9 1^ 

(/)  3CaLlleii.1S.  CfO.  J«e.0r,  68. 
t  JMl  Rep.  10«.  Sir  W.  i9ut$,  HT* 

Hfgo.  Cw.  sir. 
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^  OF  PLEADING 

1.  The  facts  there  is  a  Court  of  Exchequer  in  WaltM^  tndthecmirteof  pro- 
ilf^mted  cccdinijs  there,  and  they  will  also  notice  the  jurisdiction  of  the 
courts  of  the  counties  Palatine  (  )  But  it  has  been  decided) 
that  ihr  courts  arc  not  bound  to  lukc  notice  who  were  or  arc  the 
judges  of  unothcr  court  at  Wt-sfmrnsrer^  ihow^h  perhaps  tlicy 
ought  to  take  notice  of  the  judges  of  their  o\vn  court  and 
there fow  where  the  authority  of  a  judge  may  be  material  to 
the  a(  tion  or  defence,  it  should  be  expressly  stated  in  plead- 
v  'i,  ing»(n)  and  in  pleadini^  a  fine^  the  names  of  the  judges  and 

their  authority  should  be  stated.(o) 

The  superior  courts  will  not  ex  officio  take  notice  of  the  cus- 
toms, laws,  or  proceedings  o(  in/cnor  court*  of  Umtrd  Jurit' 
tHctiony(/i)  unless  when  reviewing  their  judgments  upon  a  writ 
of  error,  when  for  the  purposes  of  jusiice  they  must  necessa- 
rily notice  thcm-Cy)  In  a  return  to  a  writ  of  habeas  corfiun^  iji- 
ferior  courts  unist  in  their  riiurn  scl  forth  the  law  or  custom 
of  the  place  by  which  they  justify  their  commitment,  other- 
*  225      wi&c  Uic  court  is  *not  l^ound  lo  take  notice  of  it|  but  on  a  MTtit 

of  en  or»  it  is  otherwise  (r) 
<2«Mr  ^lu  rc     Where  the  law  presumes  a  (act,  it  need  not  be  stated  in 
meaafiicUt  pleading,  and  as  it  is  an  intendment  of  law,  that  a  person  is 
ctoTcd.'^^      innocent  of  fraud,  or  any  other  imputation  affecting  his  repu- 
tation, the  party  insisting  upon  the  contrary,  must  state  it  in 
pleadin{^.(«)   Thus  in  an  action  for  words,  as  for  saying  a  man 
is  a  thief,  the  plaintiif  has  no  occasion  to  aver  that  he  is  not  a 
thii  f,  and  in  an  action  on  the  case  fur  maliciously  suine  oui  a 
commission  of  bankrupt,  it  is  not  necessary  to  state  iri  the  de- 
claration, that  the  plaintiff  was  not  indcb-Lcd  to  the  defendant^ 
or  that  he  never  committed  an  act  of  bankruptcy  ;(0  and  it  is 
a  rule  applicable  in  some  cases  to  pleading,  that  where  the 
law  presumes  the  affirmative  of  any  fact,  the  negative^of  auch 
fact  must  be  proved  by  the  party  averring  it  in  pleading.  So 


(/)  1       RMym.  1  .A.    1  S«mid.  7.3.  (7)  Cco.  Car.  ira.    IRoU.  Re|i  , 

C  Mad.  74.  Cro.  Elii.  502,  50J.  CvQ.  105.  * 

C«p.  m.   I  8W.  331.  (r)  Salk.  269. 

(»0  Andr.  74.  Stn.  1^.  («)  Co.  Ut.  rs.  b.    Hcadi'i  MskV 

Id.  ibul.  itr/T,  '207  to  212. 

(o)  2  Smind.  175.  n.  2.  (/)  3  WiU.  i47. 
(/»)  1  Roll.  Rep.  105.    Ld.  Rayia. 
tdS4.  Geo.  Etis.  50$.  SdL  m 
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wImm  Wf  (Bt  is  reqqind  to  be  dooc  by  a  ponon,  the  omtssioti  i  The  fam 
d  which  would  iBakehicn  guilty  of  a  cniniii«l  neglect  of  diuy,  '^^^uuZ  ^ 
the  law  presumes  the  aflirinauvc,  and  throws  the  burthen  of 

pi  ovint;  tliC  negative  on  the  party  who  insists  on  it.(ii)    And  as 
obitivcd  by  Lord  C'oXt,  necessary  ciicumstanccs  implied  by 
Iaw  need  not  he  expressedi  a»  in  the  plea  ot  a  fcofiment  of  a 
manor,  Jiveiy  and  attornment  are  implied  \  and  in  pleading  Uie 
atugmnenl  of  land  for  dower.  It  is  not  neceswry  to  say,  that 
it  was  by  metea  and  bounds^  for  it  shall  be  intended  a  lawful 
aMgoment ;  so  in  pleading  *a  surrender,  the  recently  of  the      ^  227 
lenor  need  not  be  stated*  for  it  shall  be  intended ;  so  where  it 
is  pleaded,  that  the  shcrifl'  made  bis  warrani,  it  is  unnci  cs- 
sary   to  say  that  it  was  under  his  seal,   for  it  could  not  be 
his  warrant,  if  it  were  iiol  i  so  ii  a  pt  ison  plead  that  he  is 
heir  to      he  need  not  say  either  that  A  is  deadt  or  that  he  had 
no  son;(v)  and  in  pleadinpr  an  acceptance  by  a  corporation  of 
an  assignee  of  the  leasee  as  tenant,  it  is  not  necessary  to  shew, 
that  the  acceptance  was  by  deed*  for  an  acceptance  being  plead*  i 
tii%  every  thing  that  would  render  it  a  good  acccpunce  is  im-  * 
piie<1.(w^   But  great  care  must  be  taken  in  the  application  of 
this  rulCf  to  ascertain  that  the  law  intends  tlie  fact  pro(josed  to 
be   uuiillcd  ;  thus  in   ple.urm;.;  a  devise  of  latul,  it  niubt  be 
stated  to  have  bctn  in  wiiiiiig,  thoi!:.;h  in  point  of  law,  it  could 
not  otherwise  be  a  will  ;(x)  and  it  is  said,  that  wIumi  the  de- 
fendant pleads,  that  another  person  promised  to  be  answerable 
to  the  plaintifr  for  the  debt,  in  lieu  of  the  defendant*  it  must 
be  shewn  to  have  been  in  writing,  pursuant  to  the  statute  against 
firauds,  so  that  it  may  uppear  to  be  such  a  contract  as  the  plain* 
titf  could  enforce  .(y)   So  in  justifying  under  a  writ,  warrant, 
8cc.  ft  is  not  suflictent  to  alk     generally  that  the  defendant 
coiniuUtcd  tlic  act  complained  of  by  virtue  of  a  certain  writ, 
or  other  warrant  directed  to  him,  but  he  must  set  it  forili  spe- 
cially .U)    In  these  cases,  the  law  docs  not  intend  "the  validity       •  228 
of  tliewili,  the  promise,  or  the  process. 


iu)  3P.ast,  192.  (j  )  1  SaUDd.  278.  a.  B.  J.  POit^ 

(v)  2  Saur.d  305.  n.  13.  n  -I  '2.  231.  n.  i. 

\v>)  aSattnd.305.  C'/)  hi  ibid. 

(;)  1  Sauod.  298.  n.  t. 
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r  The  fact*  It  is  also  a  gtineral  rule  of  pleading,  that  matter  which 
ietiatcl  should  come  more  properly  firom  the  ocher  sidet  need  not  b» 
sitty.  A  party  stated,(o)  ttnless  in  someinetaiicet  of  pleas  not  ftmmred  bjrtte 
r  fulr  ^'uh  E  ^  *  P'**  enemy  (A)   Thus  in  an  acdon  of  debl^ 

u  mwe  pro.  on  a  hond  comfitioned  that  B  shooM  remit  all  ^noniea  tecetvid 
staled  by  the  ^or  C,  to  C  or  pay  thc  samc  to  him  or  his  order,  as  shoold  bm 
other  Mdc.     dii-ccicd,  it  is  siiftkieni  to  state  a  non-payment  to  C,  an  d  i'  is 
not  necessary  in  a  rcpliration  to  a  plea  of  general  prHnmuun  i  ,  i-ti 
allege  any  order  given  by  C\  for  it  any  had  been  giv  eu,  it  siiould 
be  shewn  by  the  defendant  . (c)    So  in  assumfuU  ott  a  contract  to 
*  transfer  stock  to  the  plaintiff^  or  h>>  order  on  requcat^  the  piaia* 

tiff  stated  a  requesti  Und  averred,  that  the  defendmt  had  not 
transferred  $  and  on  an  objection  being  taken  that  the  plaiodtf 
should  have  averred  that  the  defendant  had  not  paidio  the  piaks 
tiff's  order,  it  was  ovemiledf  because  the  averment  of  pay- 
ment to  such  order,  ought  to  come  from  the  other  side  \{d) 
and  if  the  pLaiuitf  allege  a  condition  subsequent  to  his  estate, 
he  need  not  aver  performance,  but  thc  breach  niusi  be  sIkwu 
by  the  dcieiulant ;  and  matter  in  drjcamncc  of  the  action  iiet>d 
not  be  stated ;  and  wherever  there  is  a  circumstance,  the  omis- 
sion of  which  is  to  defeat  the  phdntiff 's  right  of  action  inritm 
%  229  fi^^*  ibundedy  whether  ^called  fajr  the  name  of  a  proviMi 
or  a  condition  subsequent,  it  must  in  its  nature  be  a  matter  «f 
'defence,  and  ought  to  be  shewn  in  pleading  by  the  opposite 
party .(<")  Id  pleadini,'  vipon  stntntes,  where  there  is  an  excep-. 
tion  in  the  enacting  clause,  the  jilain'iir  must  shew  that  the 
defendant  is  not  within  the  cxcepiion,  hut  it"  iliere  be  un  excep- 
tion in  I  subsecjuent  rhuise,  tl  at  is  matter  of  defence,  and  the 
other  party  must  shew  it  to  exempt  hinisclf  from  the  penaliy.(/) 
In  debt  on  an  award,  the  plaintiff  need  not  set  fortli  nioreof.it 
than  what  makes  (or  bimi  and  if  there  be  any  thing  by  way  of  cob- 
dltion  precedent,  to  the  payment  of  the  money,  It  is  smcI*  tiaat 
the  defendmt  must  tet  it  out  in  pleadlpg  ;(f  )  but  in  debt  upon 


(a)  Com.  pig.  PIcider,  C.  31.    9  («)  Per  AthlivrM,  J.  1  T.  R.  645. 

Sfttnd.  62.  b.    S  T.  R.  167.   8  WUa.  C-iri.    C  u.:,  Dig.  ricn.lcr,'  C.  SI. 

nr.    3T.  R  filfi.                       '  (/)    i  T  R  l  i-i.  t  n.    IIh.-.  AHr. 

(A)  %  T.  It.  167.  Statute,  L.    G  T.  U.  55'J.     1  East, 

<c)lT.R.4».  646,  64f. 

(rf)  Ld.  Rjiym.  67d.  lU.  947. 980.  ( )  8  Saund,  68.  b. 
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mkmd^puekitm  mtmtd,        aoatMaay  to  aet  lortU  the  /  The  fita* 

«Mei;iiidiii«iie»piication.(A) 

Though  the  general  ruk  ii  that  &cts  only  are  to  be  stated,  \th\y.  vt 
yet  there  arc  some  instances  in  whicli  ihc  suitcmcii'  in  ihe  .flcuiiis,  fccc?^ 
pleadiiig  ia  correct  though  u  <loc£^i)ui  accord  uikU  ihe  teal  iucu, 
the  }aw  allowing  a  hctlon ;  as  in  lac  aciioii  of  ejectiueni.  Lu 
which  the  siatemcnt  q£  the  deiuiae  to  the  nou^iial  pLiiuiill'  is 
fictitious. fi)    So  in  trover  or  d^^puet  the  uuul  itllcg<iUon  iliat 
the, defendant  found  the  goods,  imly  accords  with  the  ic» 
and  vh^a^tMoumher,  quantity,  speciasi  or  value  of  a  thio^i 
need  not  he.  (inived  precisely  as  Uiidt  it  ia  usual  *to  state  a      <t  230 
greaiermimber,  than  really  was  the  caset  in  ofder  to  admit  of 
greater  latitude  in  evidence;  but  except  in  tlicsc,  and  a  feir 
other  instances,  whei*c  it  may  be  consistent  will;  ilie  jusiic  e  of 
the  case,  ihe  pleaduii^  niuiter  known  to  Uie  parly  tu  t»e  untruci 
^Jbi  in  general  ccnsured^lO  ». 

At  common  law  it  was  a  general  rule,  equally  afiectii^  5(|^).y-  Of  IXi^ 
dedaialiiaiMy  pleas,  replkaitona»  ko«  that  the  pleading  muat 
not  he  thrnkkt  that  ky  that  so  single  cnunt  or  pica,  ahcwld 
Me  two  «r  more  fittta,  cither  of  which  woukl  ol  ttsclC,  h)de- 
ptndoBtly  of  the  others  constkute  a  sufikicAt  ground  of  acticio 
or  defence ;  a  nile  &uikded  on  the  principle,  that  it  would  be 
unnecessary  and  vexatious  to  put  the  opposite  parly  to  lirii^ate 
and  prove  two  pi/nits,  when  one  would  be  sutVicicni  to  estaijlish 
the  matter  in  labuc./j  i  tuis  at  commou  law  in  a  dcciar.i'icn 
upon  a  bond,  ihe  piaintifT  could  not  assign  two  breaches  ot  the 
condition,  because  the  bond  was  forfeited  by  one  breach,  which 
waa  sufficient  to  support  hta  action,  though  in  covenant  several 
breaches  oC  different  covenants  might  be  stated.Cm)  So  in  a 
plea  of  outlawry^  the  defendant  cannot  stale  several  outlawries, 
because  one  would  be  sufl&cient  to  defeat  the  action  ;<n)  and  on 
.the  same  ground  there, cannot  be  a  demurrer  and  a  plea  to  the 


(A)  Id.  ibid.  Phtts,  iL  %  3.     Heath's  Mavims, 

(t)  a  Burr.  667,  668.  134. 

(  /)   Ante,  14 S.    1  Xrv.  I?,  p  r.o  (;«)  Com.  1)1;:.  Pleader,  C.  .1:1.  2 

(k  )   »ac.  Abr.  Pleader,  G.  4.    1  Vt^m.  I'jS.      itloll.  112.    1  Saund, 

lisit,  >7i.  158.  u.  1.    Heatli*3  Maxims,  135 

(/)    Co.  Lit.  304.  a.  Com.  Dir.  (w)  Carth.  0. 

PtetHl«r,  C-  334  E.  9.    Bae.  Air. 
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/.  The  fach  saiiu  jjari  ot  .i  declaration  or  piea,  •fitc.fo^    By  different 
fietenani   to  ,  /      '  . 

t»  ^^'^^'^      common  law  has  been  altertd  in  regard  to  dactal 

OD  bomk  and  for  peniiitieii(^)  nd  to  weml  tftekittpten 
.avowries,  and  ploas  »  bir  tfaeram ;(f )  but  theMam  ta» 
rule  tdU ateta  each  jiiea  tates Mpanndf.  Tlie rulaaaafD 
duplkkf  arttt  be  raope  Mjr  ataied  beraaAar,  wIm  we  eaR» 
aider  the  pardfliilar  fiualitiea  of  each  fMrt  of  plaaA^ 
Uoni  to^ul^n^  .         "totamentof  Immati^MNir  irrelevant  matter  or  aJIcga- 
•ewary  Male  tWW,  la  aotOfllf  censured  as  creating  unnecessary  expcn&c/r) 
but  also  frequently  atVords  an  advantacrc  to  the  opposite  party, 
either  as  a  ground  of  variance,  or  as  rcTulenng  it  incumbent  m 
tlic  parly  pleadinp^  lo  adduce  n»ore  e\  idencc  than  woilki  otheN 
-wise  have  heen  necessary ;  and  therdbre,  il  ia  ef  the  ^e&itm 
importance  in  )>leadinK,  to  avoid  Wf  UMMceaaaiy  *»«fnwnft»f 
facts,  as  well  as  prolixity  in  the  state|Mpt  ef  theae  «hkl»^«^ 
be  neceaaary.(/r)    Thua  where  a.paiidKeaviipen  htoiaelf'l^ 
atate  bi      pteading  m  anhstamive  avSKiitt  or  to  alase  a  ^ 
eiae  eatate,  which  he  is  not  bound  le  do,  if  they  ufe  maiernlaad' 
hear  on  the  qucelioD,  he  givea  the  oifaer  able  an  ad«ama^  of 
tuaverabig  Cfaeon ;  aa  if  to  an  mmvj  dnmge  framnt,  in  wlach 
ii  ia  aufficient  t»  atate  that  the  dose  was  the  party's  freeMd.  if 
^  unoecesaarily  state  aaeiMn  in  fee,  il-oi^h  a  less  estate  \roufd 
*  232       tnflBce*  and  the  other  side  tmverfec  the  ailci;ation,  it  must  -be 
proved  as  stated.(0    So  if  in  an  action  on  the  case  against  the 
sheriff,  lor  Icvyimc  uudcr  an  execution  a.^ainsl  the  tenant,  with- 
out paying  the  iaiullord  a  year's  rent,  if  the  plaintii^  thODgjh 
unnecessarily,  profess  to  set  out  the  terms  of  the  tenancy  aa  I* 
the  ume  of  payment  of  renu  kc.  and  niiadeaciibe  thein»  the 
nance  wiJl  be  fatal,  and  coDtnicu  in  particiUar  miaat  be  acctt* 
ratcly  staicd.(u)   The  inataocea  of  variancea  will  be  niofe  IbUb 
stated  in  the  next  chapter. 

fln'iv  nnd  re  '^^^^^er,  the  matter  nnDeceasarily  atated,  be  wholly  fo. 
j^^y.     reign  and  impertbent  to  the  cauae,  ao  that  no  allegation  whia- 


(/»)  8&9W«.UI.  ell...  a.  t  6a«.  1  8muml.  23J.  n.  2.  2  Saund 
5»iiuiu|.  5R.  n.  1. 

('•)  Cowp.  7-Z7.    Doug,  m,       (  OSKasI,  9     Dnu.^  69510  66?  * 
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ever  on  the  subject  xvas  necessary,  it  will  be  rejected  as  sur-  / 
plusa^e.  und  it  need  not  be  proved,  nor  will  it  viiiatct  it  being  a  he  stated. 
maxim,  that  utile  fier  inutile  nan  vitiatur  :{y)  except  where 
by  the  unnecessary  allegation  the  plaintiff  shews  that  he  has 
no  cause  of  action.Ctv)  Thus  in  ti-espass  for  driving  cattle, 
where  the  defendant  justified,  that  he  was  lawfully  possessed 
of  the  close  and  took  the  cattle  damage  feasant  therein,  and  the 
plaintiff  replied  specially  title  ia  another,  and  that  he  entered 
by  his  command,  and  unnecessarily  gave  colour  to  the  defend- 
ant, it  wa»  decided  that  this  did  not  render  the  replication  insuf- 
ficient because  the  introduction  of  unnecessary  words  of  form, 
will  not  vitiate  the  rest  of  a  replication  which  is  good  Cx)  As 
observed  by  Lord  Afan.*field,  "  the  'distinction  is,  between  that  0  233 
<*  which  may  be  rejected  as  surplusage,  which  might  be 
**  struck  out  on  motion,  and  what  cannot ;  when  the  declara- 
"  tion  contains  impertinent  matter,  foreign  to  the  cause,  and 
"  which  the  master  on  a  reference  to  him,  would  strike  otit, 
"  that  will  be  rejected  by  the  court,  and  need  not  be  proved ; 
**  but  if  the  very  ground  of  the  action  be  misstated,  that  will  be 
•*  fatal,  for  then  the  case  declared  on,  is  different  from  that 
"  which  is  proved,  and  the  plaintiff  must  recover  accunclum  al- 
"  Irgatd  et  probata  ;  the  distinction  is  between  immaterial  and 
**  impertinent  averments,  the  former  must  be  proved,  hc- 
"  cause  relative  to  the  point  in  question."(y)  , 

So  though  the  superfluous  allegation  be  repugnant  to  what 
was  before  alleged,  it  is  void  and  will  be  rejected,  and  whnt- 
«ver  is  redundant,  and  which  need  not  have  been  put  into 
the  sentence,  and  contradicting  what  was  before  alleged,  will 
not  in  general  vitiate  the  pleading  ;(r)  for,  per  Holty  Ch.  J. 
where  matter  is  nonsense,  by  being  contradictoiy,  and  repug- 
nant to  something  precedent,  there  the  precedent  matter 
which  is  sense,  shall  not  be  defeated  by  the  repugnancy 
which  follows,  but  that  which  is  contrJidictory  shall  be  re- 


(v)  ♦  Ewt,  400.  Gilb.  C.  P.  131, 
132.  Com.  Dig.  IMciwIer,  C.  28.  Bac. 
Ahr.  Plcw,  1.  \.  Co,  Lit.  303.  b.  2 
Sauiul.  306.  n.  14.  5  But,  444. 
If  cath'i  Maxtni.%  4. 

Com.  Dig    Pleader,  C.  ». 
Bac.  Abr.  PIcm,  1.  4. 


(x)  Per  Lawree,  J.  1  East,  219- 
ly)  Per  Ld.  Mansfield,  Doug.  667. 

2  Bl.  Rep.  842.    4  East,  400 

(x)  Gilb  C.  P.  131,  132.   Co.  Lit. 

303.  b. 
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/  The  fitm  ipcted  ;  us  in  ejectment,  where  the  declaration  is  of  ft  demise 

nccetntiri/  t'j 

icttatea,  the  ■'second  of  January ^  and  that  the  defenffant  fiostea  Acuicec  on 
the  Jirs(  of  Januartjy  ejected  him,  here  the  actlieef  md^y  be  rc- 

#  234  jected  as  bcinj^  expressly  contrmiy  to  the  fiontea  and  "the  pre- 
cedent matter  ;(a)  but  a  matefiftl  aUegation,  sensible  and  con- 
fdftsDt  in  the  place  wliefe  it  occurs,  and  net  rap«gim^  ^ 


JaconMiteBt  frith  tke  fennefs  vid  winch  feiterallBB«iffii 
itself  be  njectedK^)  end  if  bf  the  rajeote  oftlMrj 
snatAei^  the  plgadhiy  treuM  he  Mwithout  leHeanioB^ 
or  ether  meienal  mtieiv  though  in  aooM  mttaMee  the  pleai* 

ing  might  be  aided  by  verdict,  yet  it  would  be  defective  on  spe- 
ciiil  dciuurrcr.(c)  And  when,  by  lIu  iiu  i  ociuciion  of  supci- 
iluuus  matter,  it  appears  that  the  detcnduni  h-M\  no  cause  of 
action,  it  is  fatal,  as  if  in  an  action  on  the  case  for  a  disi  urbancc,in 
which  posse&sion  is  a  sufficient  luk  ior  the  plainiiif,  if  he  ^hem 
« title>  and  it  appears  looeiMtBti  the  dedaratiim  is  bBi4tf)>  ^ 
if  ma  pieeof  prnritofce  at  eo  attonMjr  of  the  GoattBOB  fh»i 
the  cQHomaiy  piifilege  be  ioipfeperijr  ainedi  tfaoii^it  tiri|^ 
have  faeen  oinlftedi  bebg  mattBT  of  law  jwUdallf  taheitJMMkk 
of)  the  court  will  not  reject  the  atatementof  tfaecononi  asM^ 
I^ttaage)  hut  will  givu  jiKl^^ment  a^dliat  the  ptea<r) 


0  •//  TIfE  MODE  OF  STATIJSfG  THE  FACrS. 

If.  M»de  ^  Having  considered  what  facts  are  to  be  stated  in  pleading', 
''"'''^^  /«c<*.      j^^^^^  consider  the  mode     wuch  statcmem,  Xheftetl 

which  constitute  the  cause  of  action*  or  groubd  of  defem 
should  be  stated  togically  in  their  natural  order ;  as  oo  the  flit 
of  the  plahitiif,  his  right*  the  injury,  and  the  oonaeqnent  di^ 
mage,  and  these  with  certahity.  prechdon,  and  bie^ty .(/)  Whh 
regard  to  the  hmguage  lo  be  adopted,  as  obsei*ved  by  Lord 


(</)  5  Ka*t,  255.    1  SaJk.  ^  335.       (0  1^1  H.-ivm  SOS  Antp,^2i 
(/')  5  East,  2j4.  (f  )  Dnug,  666,  667.  Sir  Joaeh 

(r)  eUb.  C.  p.  1 32,  1 33.  vol.  4.  p.  34.  <ko  edit. 

('/)  1  Salic  363.         Con.  1%. 
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.    ,  ,^  .        stating  fact!. 

Mwriitt  k  MMMVjp  (0  fa*-  nds  m  ^i«ciic  tunm%  as  whtvo 
lh«  Iftir  bM  iftMd  and  ^ngMprmMrt  HrHwkal  toiM  to  da- 
aoribo a  citett  tain  mudei^  bnagiAryt  aad  oiliMa»  lo  ui  traa- 
Piiss«  tJM  Mda  VI  tfi  «rmit»  aad  emum  M^tm      aacMiiay  < 

but  except  in  partktilar  cmses,  when  paacha  taahwrni  sxpaaa- 

siojis  arc  required  to  be  Ubccl,  there  is  no  rule  of  law  that  other 
iVuiil^  ^liouni  U  employed,  than  such  us  are  in  oixlinary  usei.^'-) 
Thui»t  lliough ill  adecUruUon  for  b];aH)cr,jt  is  usual  to  sUle  that 
the  wortls  were  "  maliciously"  spok.cn,  tlic  word  "  falsely"  has 
btflO  hftkl  to  bo  suflicietuly  cxpr«^ssi^,«£  <i  mulicious  liUtnt.(/<) 
HoweiWfy  wberc  there  has  been  a  luni;  aitiMMdMid  ionn  of 

io  ooMiBLIbr  ths  alto  €f  mttaiaiT  aod  uufiBcnunr  hAadooiMk 

jmd  *tlie  oonrta  eenauM  aof  mmaoeaaaffy  daviatioa  iiom  it  |(<}  41  236 

4nd  aa  ohMraad     id||||^9  it »  arfv  ta  la^ 

daata*  for  «tttf  aimu/  Isw^ion      e«  ilnG^iMMfab(ir}  u 

Tha  fMndiHa  rtilftt  aata  tba  flK>de  of  ttating  the  ftctai%Uiat 
they  must  be  set  forth  with  eertmnty  ij)  by  whidi  tenn  is  sig^ 
iiificd,  a  clear  and  distinct  statement  of  tlic  fects,  which  consti- 
tute the  cause  oi  uciiuii,  or  ground  of  defence,  so  thai  ihcv  may 
be  understood  by  the  parly  who  \^  lu  uuswcr  ihciu,  U)  il.c  |ury 
V  !in  ure  to  ascertain  ihe  truth  of  the  aUegatLoaSyand  by  the  court 
who  are  to  give  judgment. (m) 

In  Ucruaston  v.  I^ayne^^n)  Mr.  Justice  BuUer  observed,  that 
cartiiinty  or  precision  in  pleading,  has  been  stated  by  Lard  Ccke 
to  be  of  three  sorts,  viz.  lat.  Certainty  to  a  commoii  intent ;  2dly* 
To  a  certain  iotant  in  genend ;  Sdly.  To  acanaia  intant  in  e^ery 
particular ;  and  tiiat  tlioti^b  ttieae  distinctions  bad  been  treated 


(;'-  )   Cnu])  TiS.).    f)  iua»t,  ){$9|260.  have  no  firecist-  idea  ot  the  niputteu- 

La^L,          lil.  liep.  tiao  of  \ius  tcuu  "  ucrtaiut),'*  wlticL 

(/<)  I  Saond.  34^.  a.  n.  S.  mm  indefioile  in  itself  at  any  word 

(0  C«.  l  it.  .">0  v  a.  b.    1  Hale,  C.  tbat  r«u  be  BMd. 

L.  301,302.    6  l-last,  351,  553,353.  Owp.  f,8  J.    Com.  Di^j.  Plcatl- 

.    Atulsceatttc^SAySG.  «tr,(;.  17.   Co.  LiL  J03.   3  B.  ^ 

Cil)Co.UtS30.a.  96r 

(0  Govfi.  684.  llob.  «»$.  It  vas  (»}  8  H.  BL  530.  9  £■•»,  467.  «5f. 

«t>w:rved  by  1^1  C.  J.  Ue  (Jtiv.m  S59.   DottB.  l$t* 
Jicx.  ?.  Uorne,  Cuvp.  Mij.  iltui  we 


PLEABim 

n.  Mortr  ofmtL  jtnmdi  wmit  without  meaaUig«  they  baAkthr tin  mnitj 
f^J^^  »iiAai^aBtiJiotitb»>ifth»diiMtfUdftwi> 

wfai  urti  whkhfPiU  lM«Minq4iiMiei  tad  alio 

an  Mtifiekl  am^  or  om  to  Iw  nMMi«  out  by  arguwmt  «r  infur* 

eucc,  the  natural  sense  shall  prevail ;  it  is  simply  a  rule  of  con- 

*  ^7       Struction,  *and  notof  adduion  ,  cumau>a  intent  ciiiiruji  add  lu  a 

sentence  words  which  are  oniiued.  Tl^ii*  description  oi  cer- 
taiaijrf  u  tuftaient  in  a  plea  in  Imv^)  U  is  of  Uie  lowe&t  de* 
gM»  IBd  fBC  vc  shall  find,  thai  in  mm  instances,  a  statement 
wlikli  vottblMiflkd  itt^iiictumMUt  will  Mtw^ptoa;  ibwin 

Uiawtliwiimry  iftalMitriNtkw»»kwrftiB»  lwtki>i)thi^ 

wim  im  a  plea awd  in  a  plea,  the  nmmaar  of  a  dmd  bf 

way  of  recital  "  testatum  exiatit^**  instead  of  a  direct  allega- 
Uoii  is  insutlicicnL,  diou^h  it  is  otherwise  in  a  declaration. Cm) 

Ortaiuty  to  a  cvrtain  intent  in  genrral  is  a  greater  degree  of 
certainty  than  the  last,  and  means  what  upon  a  fair  and  rca* 
aflwaMa  ccmstniction  may  ha  callad  coitaiDy  without  recurring 
toiKMsaliioCKla  wkkb^ODtcppaarf  aadU  wbiiiisre(|iiiiiedia 
daalaratiflMj  wt^flimkia^  awl  imiifltiiHnta  in  thecharga  orac- 
onmioii,  awl  In  ralMnia  to  wnta  of  mndamm  M  tho  charge 
W6  ha*«  aaetif  mHt  oonlidii  awch  a  detcriptkii  of  the  enmei 
^  Sec.  thai  without  inteiKBBg  any  thing  but  what  appears,  the  de« 

fendsuit  may  know  what  he  is  to  answer,  and  uhat  is  intended 
to  be  proved,  in  order  that  the  juiy  xv\wy  he  wurrantcd  in  their 
verdict)  and  ilje  court  in  tlie  judgment  they  are  to  give.(o) 

*  238  degree  of  certMotyt  ia  that  which  *piediides  all 

afgnBem,  iniereoce,  or  ptewimpricn  agamat  the  ptr^  plead- 
iii0^(e)  mA  aa  it  hat  baeo  well  expceaaedp  ia  that  tecbafcal  ao> 
cwraq^  which  ia  net  fiahle  to  the  moat  aebde  and  acxttpuloea. 
objectian*  aotbttitiaiiot  aeielf  eraleof  cenatnictioOy  boiof  < 
addition ;  for  when  this  certainty  is  necessary*  the  party  must 


(A  )  211.  Bl.  5,10.  Cowp.  682.— 
Doug.  158.  I  Sunn. I  V}.  li.  1.  5  Co. 
121.     Co.  Lit  a.     Corn.  Dig. 

Pkaiicr,  C.  17.  6  Mod.  117.  Heath's 
Msitimf,  9. 

(0  tseiiui.m 


(m)  1  SmumI.  374.  n.  1. 

(u)  1  n>.i-.  1.-9.  I  SaniML  49.  9. 1. 

(o)  Coi»  p.683. 

(•)  Co.  lit  55SL  b.  Dm«.lS». 
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|M)I  oA)f  8t&te  iStus  fints  of  Ml  ct99)  ift  'tho  most  process  wtj^)  #/  JHWr  o/* 
tNit  &<M  to  them  sach  ficts,  as  shew  that  they  arc  not  to  be 

coriii uvcrted,  and  as  it  were,  anucipate  the  case  of  his  adver- 
sary.It  has  been  said,  that  this  dci.Liipiion  of  cerluiniy 
has  been  rejected  in  ail  cases*  as  |>artakixig  of  too  much  sub- 
tJetj  ;(g)  however*  Mttller,  J.  expreated  a  different  opinion, 
and  It  appears,  that  it  obttins  in  the  case  of  ettoniels,(r)  and 
in  pleub  wMcii  M  not  fivaofBd  in  Inrt  eveii  m  tko  pim  of 
alien  enemy,  in  which  it  must  be  etHed,  not  oalf  thm  the 
plunHff  is  ah  aHen,  but  that  ht  eaane  to  JSngiand  witlMMit  loi» 
tera  of  safe  eeotfiiet  Am  our  KlngbCt) 

The  applieacien  of  the  rales  «•  to  tho  naeeesary  certainty  in 
the  vuiious  parts  oi  pleadinc^s,  will  be  better  coiisidered,  when 
the  qualities  of  the  declaratiou,  and  other  parts  of  pleading  ara 
stated. 

Less  certainty  is  requisite,  when  tito  law  ptosumcs,  that  the 
linowledge  of  the  &cts  is  in  the  opposite  party,  because  the 
pfibelpid  object  of  pleading  i%  to  siaie  ihota  of  whieh  the  * 
other  *party  Is  not  supposed  to  be  cognisant ;  andy  therefore,  •  239 
where  in  an  action  on  tlie  case  for  not  repalHng  a  private  rosH 
Ictdfng^  through  the  defendant's  ground,  the  deehration  stated 
that  ihe  defendant  by  reason  of  his  poascssion,  ous^ht  to  hnve 
repaired,  &c.  on  general  demurrer  it  "vvas  ol  jci  iccl  that  it  did 
not  shew  by  what  right  or  obligation  the  detcmiant  was  bound 
to  repair,  and  that  he  was  not  bound  of  common  right  merely 
as  an  occtipier,  but  the  court  held  that  the  dedamieii  was  snf-^ 
ficient,  and  Bultery  J,  said,  the  disthiction  is  between  cases, 
where  the  pluntilT  lays  a  charge  upon  the  right  of  tlw  defond- 
ant,  and  where  the  delhndeiit  himself  prescribes  ia  riglit  of 
hisown  estate  $  in  the  ibnn«^  ease  tlie  phuncSff  la  presoaned  to 
be  ignorant  of  the  defendant's  title,  and  c&nrtot  therefore,  ploed 
it,  but  in  the  latter,  the  dctLhil..ni  Uiiovuu  ;  1-)  ^  own  estate,  in 
right  of  which  he  claims  a  privile;^e,  must  set  lorih  such  es- 
tatc.(<)   So  less  certainty  is  required,  and  general  words  are 


(/»)  Lawes  on  Pleading,  54,  55.  (*)  S  T.  R.  167. 

{q)  Cowp.  683.  (0  9  T.  11.707.  Com.  tl&g.  VM- 

(r)2H.BI.  5.>0.  DoMjr.  159.  Crnn.  cr,  C  fiS.  4S.  C(i.Lit30i 

IHf.  £s(pPP«U       Co*  ^ 
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m^iiioiiaelslMfiit,  gMsal  laMm  ui 

scripdon  of  the  Iqhh  becMK  be  b  not  fMMQMd-H^  b«  ftbl»4» 
set  forth  with  c«mi«tf  the  good*  dratrayedtCv)  bpt  ki «  d»> 
claradon  on  the  statute  of  hue  tnd  cry,  the  ^MmUT  nniBt  mm 

the  particulars  of  his  goods  Utken.(v) 
*  240  ^  p'cadin^,  thai  in  general,  where  a  sub- 

ject comprchciuls  nuihipli(  ity  c^f  maitter,  there*  in  ordei'  to 
avoid  prolixity,  the  luw  allowb  general  pleading  ^(w)  but  aa 
there  are  many  instances  in  which  this  rule  does  not  apply,  e^ 
fMBckttf  i&  justifications  ol*  slander,  and  in  pleas  of  perforai* 
•Me»  we  wiU  hewafter  considftc  tJm  nik>  isat»applicMiQa,<tB 

Whoi  the  &cti  are  not  veally  stated  with  suficientceffria^^ 
«he iMvodttctiMi  of  the  nonl  ^  tfiruim^*  iaof  so a?aU;  thue a 
dechuMieiiiii  debt  for  a  suna  of  moocf  forfoiied  ^  bgr  vattOcOf . 
^  a  oenMo  b|F«laiWt"  or  for  mimtff  due    on  a  eertain  teedt" 
swkhottt  stating  it>  is  UMufRcieBt        so  a  special  declarauon  in 
assumftmt  for  waives  in  consider  iiion  thai  ihc  plaiuLUi  wouid  go 
'  "  a  certain  voyjp^c,"  wiihoul  stating  it  ](y)  so  where  the  de- 
claration  stated,  llial  in  consideruiion  that  the  plaintiff  had  sole! 
to  the  defendant  a  **  certain  horse"  of  the  plaindfiV  at  and  for 
a  CArtain  tiuantity  of  certain  oil,*'  to  be  delivered  within  f 
certain  timet''  Nvliich  had  okpsodi  though  it  was  hoidea  Ut 
he  aided  by  Tordicti  it  would  here  been  hsd  on  demomr 
mi  a  jwMifioatei  In  trespass,    by  virtue  of  a  certain  wthi*^ 
te.  bet  net  eetthig  it  forth,  is  UMBflkient^e)  So  the  wafd» 
<*dMly,"  ««kwfttU7,*'    sufficient,'*  &c.  witboot  shewug  die 
«  241      'matter  of  fiMst,  am  aaldoiB  of  a^atl  In  pleading  ;(4)  thov^m 
some  cases  the  statement  that  the  defendant  ^  unlawfully"  or 
^<  unjustly,"  bic.  did  the  wrong  complained  of,  witiiout  shew- 


(f/)  1  Keb.  8-25.     PIow(J.  85.    I  H.  Pleader,  C.  4«.  E.  «.  S.  V.  19.  COU 

Bt.  2Sl.    Hal  vide  2  Sauuil.  37».  Lit.  303.  b,  SOi. 

(r)  3Saun«l.  379.  (x)  I  B  k  P.  I(10.  103, 

(w)  «  Sausd.  nr.  n.  I.  ill.  n.  4.  (^)  2  B.  &  P.  120.  " 

8  r.  K  402.    I  Sauntl.  lift,  117.  n.  1.  (x)  2  B.  ti  P.  9li$, 

Bmc.  Xhv.  Pleas  !•  9-    Com.  Dif.  (c)  i  SannrY.  m  a.  i*  Aote,  W 

(^)  9C«.^.a. 
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in^th«  iMMteHlw  aiMv  mmf  b«  wt/kkm ivMflMie  thit  fete  /f.  .v^j.  9/^ 
•  crime  or  injury,  whMi^  miffat  stlMffiriM  ttoiicl  iodiAmit; 

«s  in  an  action  on  the  cafte  fof  euucing  and  procuring  a  wife  to 
leave  her  imsbaiMUey 


ML  •MULMS  OF  GBATSTMUCTdfLV, 

U  b  a  nuorhn  In  pMkig  tte  ewy  tMmfr  iImII  be  ttften  ///.  itnkt «/ 
mott  flmmglf  igtimt  tHe  ptitf  ph»0Sagi(d)  6r  ncher,  tluit  if 
tbe  moMrfiif  of  the  vordtf  tee<|ttlvoeal,  ttojr  bMI  beooMtmed 

moM  stUoni^Iy  ag^ainil  tlie  jyarty  pleading  them  iie)  for  it  it  to  be 
vKeiuledt  that  every  person  states  his  case  as  favourably  lo  himself 

as  possible. (y)  But  in  ai>[>iyinij:  this  maxim,  the  other  rules  must 
be  kepi  in  view,  and  particularly  those  relating  to  the  facts,  of 
whichihe  courts  will  cx  officio  take  notiee,  without  their  being 

• 

Slated  in  pleading  ;(^)  and  the  maxim  itself  must  be  received 

with  some  qnatificatton,  for  the  langua^  of  the  pleading  is^to 

l)«ye  »  reaaanable  intendment  and  comUncAhm  i(A)  ami  whore 

tt  mttter  b  capable  *of  dURsrent  meanhigBt  that  ahalibe  tolitn      ^  242 

'WhkA  mi)!  aopportthe  dechBalSon»  ke.  and  not  the  othei^  whkh 

troold  defeat  it  (f> 

But  the  matter  must  be  e^^cAfSr  of  diflhraot  monioKa  s  for 
the  court  cannot)  hi  order  to  support  the  pfocoedfaig«  la  which 
the  particular  term  occurs,  arbitrarily  pive  it  a  meaning  against 
which  the  use,  habits,  and  uncle rsuiiding  of  mankind,  would 
plainly  revolt.  But  if  it  be  cUarly  capable  of  different  meau- 
iii|»;s,  it  docs  not  appear  to  clash  with  any  rule  of  const r act njii, 
applied  even  to  criminal  proccedingSt  to  construe  it  in  that 
sense  m  which  the  party  framing  the  criminal  charge  must  ^ 
be  understood  to  have  used  it,  if  he  intended  that  his  charge 
should  be  consistent  with  itself^')  Eveiy  indictmentt  Btc. 


(c)  WiUes,  585.  (A)  Com.  Di-.  Pleader,  C.  p.— 

(4i)  1  iiauiuL  25g.  n.  S.    Sll.il  P.  1  L«r.  <9a 

ISS.  4EMI,  943.  (0  1  Sulk.  335.   5  East,  257. 

(^Fer  B«Jler,  J  Q  ILBL  SM.  f/)  Per  T..!  Kllr  n!x»raBjjh,  Ch.  X 

(/)  Co.  Lit  30i.  b.  5  £ast,  857.  and  id.  i6J. 
(^)  Aatc,  217  to«29. 


343  OFPLBAOIMQ 

///  Rufes  of  oa^t  to  coptMn  a  eomjkf  de»ripiiM  cf  ittcb  fimiaiidcir> 

pa/ufruc/ioff.  ^^ni^iag^^    coostiiiiie  the  crisM,  In.  vitlwiit 

or  mpugnvicy »  bot  «ju^  in  parUorir  cmm  wlieie 
technical  esfuetsimis  are  lequued  to  be  ueetU  thtie  ia  m  mis 

that  other  words  shall  be  employed  than  such  as  are  inordinarf 
ust,  or  that  in  indictments  or  other  pkaduigs,  a  different  SLiise 
is  to  be  put  upon  fliem  than  what  they  bear  in  ordinary  accep- 
tation ;  ancl  if,  where  tlie  sense  may  be  ambiguous,  it  is  suffi- 
cientiy  marked  by  the  context  or  other  meana  in  what  tesse 
they  are  intended  to  be  u«ed>  no  obiection  can  be  mede  on  the 
ground  of  rtfiftgmmeup  ^diich  only  eiiila  vhana  a  eease  ia( 
*  nexed  to  worda.  which  ia  either  ■btohiteiy  iapontiitept  *i 

with,  or  bung  apparently  ao^  ia  nol  irpninwiieil  bjr  iny  thing 
to  explain  or  define  them.   If  the 

tions  ought  not  to  be  i  Lg  uded.(A-)  It  is  also  a  rule  relating-  to 
the  mode  of  stating  facts,  and  the  form  of  the  ple  ading  ua 
eifher  side,  that  the  court  arc  ex  officio  l>ound  to  give  sucU 
judj^inent  as  appears  upon  the  whole  record  to  be  proper,  with- 
qut  regard  to  the  i^ues  found  or  confessed,  or  to  any  imper- 
SifitiaD  im  the  pnferof  j/uUgmmm  on  either  dde ;(/)  and  onth# 
fame  ground  we  ehail  heraafter  aee  that  whtQ  there  is  a  de^ 
4imiter  to  a  ideaf  leplicationt  Iqd,  if  the  pHor  pleadog  be 
fBCti?e  in  iqhttaace»  judgment  wiU  be  ^ven  agiintt  the  partf 
ple^^dipglt. 


ir.  DivtMim  The  /iar/#  of  pleading  have  been  considered  as  arrangeabie 
0/  pleaiUnp.  bead*  J /r«f.  The  regulaff  being  those  which  occur 

in  the  ordbary  course  of  a  suit  $  and,  tcondiy.  The  irregulari 

or  coUsteral,  being  tl|oie  which  Sfe  occaaiooed  |iy  mistakes  in 

the  pleeduiga  on  either  aide,(ei) 
The  regular  parts  are,  1st  The  declaration  or  count.  9dfy. 

The  plea  J  which  is  either  to  the  jurisdiction  of  tlie  court,  or 


Per  Ld.  EHenborougb,  Ch-  J.      (w)  Via.  Abr,  Pica*  sad  Fl^x 
5 But,  a59»  eiQ.  SEwrt,  S3^  C» 

(0  4Ewi,M8.  »£ut,sn^srt. 
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♦•^suspending  the  action^  as  in  the  case  of  parol  demurrer,  or  in  IT.  Division 
^abatement,  or  in  bar  of  the  action,(n)  or  in  replevin,  an  avow-  ^^^"'244 
t^'Ty  or  cognisance.    3dly.  The  refilication^  and  in  case  of  an 

•   evasive  plea,  a  new  aii»i(fnment,  or  in  replevin  the  p/ea  in  bar 
to  the  avowry  or  cognisance.    4thly.    The  rejoinder^  or  in  re- 
plevin, the  replication  to  the  plea  in  bar.    5thly.  The  aurre- 
joinder^  being  in  replevin,  the  rejoinder.    6thly  The  rebutter. 
7thly.  The  surrebut ter^^o)  and  8lhly.  Pteaa  fiuis  darrein  con- 

y  Hnuance^  where  the  matter  of  defence  arises  pending  the  suit. 
The  irregular  or  collaterui  parts  of  pleading,  are  stated  to 
be,(//)  1st.  Demurrer*  to  any  part  of  the  pleadings  above  men- 
tioned.   2dly.  Dcmurrert  to  evidence  given  at  trials.  3dly. 

^  Bills  of  Exceptions.  4thly.  Pleas  in  Scire  Facias.  And,  5thly* 
Pleas  in  Error.{q)  The  particular  nature  of  each  of  these 
parts  of  pleading,  together  with  the  claim  of  conusance^  dr- 
nuxnd  of  oyer,  and  imparlances,  &c.  will  be  considered  in  the 

4  following  chapters.  •  ^  ,  u       i  • 

^  

CO       iliitl.  Bac.  Abr.  PlcMwid      (/»)  Vin.  Abr.  TIcm  »ud  Plcidinft  • 

^•Pleading,  A.  C. 

(0)   Vin.  Abr.  Picas  and  Pleading,      {q)  Id.  Ibid. 
C.   Bac.  Abr.  rieat  and  Pleading,  A.  ..#tv<  •  >»w  ' 


r 
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CUAJP  iiiR  IV. 

09  TBS  9MCM»  AV»  lIMliAMVIMI. 


Of  <Ae  Pr^  W  HEN  theplaindir  commences  his  action  by  ^eM^Hgima 
writi  which  when  the  action  is  for  «  money  demmd  smoaDtio^ 
to  SOI.  is  in  genersl  sdnsaUei  in  order  to  prevent  the  delay  oc- 
casioned by  a  writ  of  error  in  the  exchequer  chambcr,(o)  il  is 
Usual  ioi  Uic  pleader,  paiiicularly  in  special!  dciions  of  assun^i- 
ai!,  to  frame  what  is  termed  the  firxci/ie  fur  sm  li  writ,  which 
fiTmcifie  is  delivered  to  the  ftlazcr,  who  thereupon  issues  a  ce- 
fin  in  the  first  instance,  keeping  the  firacifie  as  instructioBS 
Ihr  the  otig^nal,  which  is  not  in  £ici  iasuedr  mlees  it  faeeoan 
necesiaiyt  in  conwegjucnoe  of  a  writ  of  error,  upon  ajudgmeni 
bj  defiiBlL(d}  The  ibnn  of  the  pntcifie  in  <uaw^/mtt  except 
in  its  commencement  snd  canclutton,  is  predsely  similar  to 
the  dectarstioot  setting  forth  the  time«  place*  and  other  cii^ 
cum  stances,  which  constitute  the  cuuse  of  action,  with  the 
same  paiticularily  ;(f)  but  in  an  action  of  o-;.v/?as*,  (v\iiich 
however  is  nu  cly  commenced  by  oi  ij^inal)  thoujjh  the  trespii&ses 

4  246      *^^^  ^  leogih  with  the  siUBc  number  of  counts  as  in  n 

decianiUon»  yet  time>  number»  qnantidesy  and  value*  am  not 
•  particularised  in  the  firaci/»f,(d) 

In  the  ammtncement  of  the/knrc^^e  in  eif  iMi>k«iV|C#)  which  is 
not  to  he  kMltuied  of  any  court  or  temi  the  venue  skmid  be 


(tt)  t  Sid.  4 A    Trye,  6.   Gilb.      (0  Tbe  form  of  ■  pneeip*  in«». 

K  B  319.    It.  M.  23  G.  III.   TiMS  Miniptit  »  u  Mlovt  (to  «H) 

Prao.  3*1  tf!if  If  A  B  muke  von  -^rcire,  he.  thctt 

(6)  Tidd's  Pi-ac  3d  edit.  96»  97-       put  by  gages  and  mA:  pledy^  C 

(e)  LiLBntSO.  ^Db  tale  of   mer* 

id)  UL  Ent  539.  *  diMW  («*  ««^m<m,»  fiie.  aa«r«f. 

iiy  m  tkefKt)  lid  B  F,  tate  <f 
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fi4af  4»>  HjiiMMitnt  qMux  be  fowadw  thu  ciwii^»  » te§mm 

9f/U4tM  roust  be  mued  iiHo  the  coimtj  wbere  he  mftf  be  ;  for 
though,  laying  the  venur  in  the  ilccUration  lu  u  tiMiiily  tUiVcrLUl 
to  ihiAt  iii  liie  original,  is  not  an  irrcijularity  of  which  the  de- 
fendant lumsclf  can  take  advantage,  yet  his  bail  will  by  the 
^nctke  of  the  court  of  B.  be  thereby  dm:tiarged«(/)  The 
mamu  of  all  the  p^irtMi  aitttt  alio  be  correctly  suted}  and  th« 
mMum  0i  ^Mit6on»  f^qm^9f  tbifc  ip  wicml  wiiiti  U»e  c«r 
« tate  or  dogfve^  or  nyatery  of  the  defendaaH)  and  the  towiifi, 
benikUt  «r  piaiMt  ind  rini—  ki  whlck  ihcf  werei  or  be* 
or  in  which  they  be,  or  wtn  caDversanti'*  ihall  be  inaert- 
ed.(^)  Under  this  statute  the  plauitiflT  may  describe  the  de- 
fendanti  cither  by  his  aduiaoii  of  degree*  oi  mystery  ;  and, 
therefore,  where  the  defenclant  is  described  by  the  addiiion  of 
gentleman  or  yeoman,  *hc  cannot  plead  that  he  was  a  mcr-  #  247 
chant.  Sec.  or  vice  versa  ;{h)  and  the  plaintiff  has  his  election 
to  deacilbe  the  defendant,  either  of  the  place  oC  im  tkod^  at 
«he  time  of  the  lisii&iig  of  the  wiit«  or  of  any  place  which  he 
bad  ibrmerljr  frequented-CI)  When  the  defiendnt  U  described 
bf  an  otfot  dSriaa  the  addition  ahould  be  after  tlie  ftrat  namo ;(/) 
and  where  tliere  are  aeveral  defendants,  the  addition  of  each 
is  usually  described  separately^  but  in  an  action  against  1ms- 
band  and  wife,  no  addiiion  of  the  laUcr  ii»  necessary  (a)  In 
proceedings  to  outlawry  and  in  indicuucDts,  these  points  arc  still 
matenul,  and  indeed  should  in  all  cases  be  attended  to  by  tho 
{deader  in  fjnaaing  the  /irtci/ie  ;  but  aa  9yer  oC  the  Writ  can- 
not r\ovr  be  craved,  and  aa  it  it  ttnneceaaary  to  insert  tlte  de- 
.  iendaot's  additioi  of  pbce  or  degree  in  any  deciarmtion<0  no 
ndvratflge  canbetakeninirieading  of  n  mistake  of  tho  addition 


the  same  place,  mcrchiinl,  that  they  l>e 
keibrftiiton  — •  (a  generairt- 
turn  diuf)  vliemoever  we 
<>e  in  Kii^'land,  to  alirw.  For  that 
♦  vvliercas,  &c.  (/c  rr  rri  fi))  th  the  cause 

o/  action  precUeiy  in  a  declaration, 
mnittnehutt  at  Jh^am)  to  the  da- 
mftgeof  the  Mid  A  B,  of  •'•iL 
MituukI,  be. 

(/)  3  Lev.  985.  Port,  SM   R.  & 


{g)  1  H.  V.  C.5. 

(A)  lxI.Kaya.IML  IStabiM. 
SStra.  816. 

(t)  8  Stra.  924.  Bame*^  lit.  t 
Lutw.  40.  ^ 

U)  Leach,  C.  X.  469.  I  Saund. 
\K.  a.  I. 

{k)  Bac.  Abr.  Mlmeaier,  B.  4 
(0  •akP.5f9. 

% 
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Of  the  Prit-  in  the  firte^  or  oiiginal,  unless  the  misaddition  be  uoneces* 
'  MrUy  itiMittd  in  the  dedaratkait  ia  whicli  wb»  k 
opoD  to  the  defendaetf  to  ploid  in  ebei9iiiMi.0ii}  -  Tho|kr«cffif 
must  requitie  the  «heaff  to  iMve  the  delMtnt  ki  eom^  «a  « 
general  and  not  a  special  letuindflir,.  and  in  the  KUig'a  Bendv 
not  at  Wetimhtter^  but  generally}  wbeieaeever  fkm  huif  aha& 

*  248  then  be  in  Ent^laridXn)  In  actions  of  debt  'and  covenant,  the 
prad/ir  md  cu/tia^  thereon,  as  hauied  by  the  pleader,  conu  in 
only  a  g^encral  complaint,  without  expressing  the  ptuticukrs  at 
the  cause  of  wmnXo) 

OF  THE  mCLSRATION. 

The  declaration  is  a  specification,  in  a  methodical  and  Lpgal 
fiinn,  of  the  curcumatances  vhich  conatitiue  the  plaintiff 'a 
cause  of  action.(>k)  It  may  be  consideied  inch  leferencoi  lat» 
To  those  general  requisites  or  qualities,  which  govern  the 
whole  declaration  ;  and>  Sdly.  To  its  (orm  and  partkular  parts 
and  rc4ui:3iLcii. 


i.  Gftmrat  r*>  '^^^  general  requisites  or  qualities  of  a  declaration  an ;  let* 
fuu^-  That  it  correspond  with  the  proceaSiC^}  and  in  bailable  actieoa 
with  the  ac  etlam  and  affidavit  to  hold  to  bail.  3dly.  That  it 
contain  a  statement  of  all  the  facta  necessary  in  point  of  law  le 
susuun  the  action,  and  no  more  ;(r)  and  3d)y.  That  these  cir- 
cumiitanceb  be  :>ct  lurth  with  ccriuiiuy  and  irutii.U) 


(m)  1  B.      P.  fi  is.    I  ShuikL  m. 

(fl)  Ti(l<l*»  PflriOO.  Stra.  1155. 

(</)  See  ihc  fui-tos  ill  Debt,  Tidd's 
Form*,  31.45.  Imp.  Pi-ac.  K  H.  7th 
edit.  591.  CUi  edit  537.  AiiU  ia  Co- 
veuuit,  TidU*»  Forms,  61.  4 J. 


(/»)  Co.  Lit  17.  a.  303.  a  Bae. 
Abr.  I'kiU,  a.  Cuiu.  Dig-  Pleader, 
C.  7.  Heiah's  MasiiDs,  i,g. 

(g)  Com.  Dig.  Plesder,  C^3. 

(> )  Co.  lit.       a.    Ploird.  14. 

12*2. 
(«)  U.  ibid. 


OF  THE  DECLARATION. 


348 


Regularly  the  dedtration  thouM  correspond  with  the  pro-  I  r.fntrai 

cess;  but  is  according  to  the  ■present  practice  ol'  the  courts,  iut.'"h<Ml«I 

oyer  of  the  writ  Ctinnot  be  craved,  iaui  ^  variimce  between  the 

_  A»Uh  pruccis. 

vrit  and  declaration,  cannot  in  any  case  be  pleaded  in  abate-  ^49 
nient ;(/)  aud  as  there  are  several  instances  in  which  the  court 
will  not  set  aside  the  proceedings,  on  account  of  a  variance  be* 
tmon  tiiB  writ  and  declaratioiir:»)  many  of  the  older  do  istons 
amao  kMigtria|ipl»eabl»  in  practice.  In  the  King's  Uencbf 
wkitt  the  pioceadlnga  are  hf  ap«cial  original,  we  have  seen  that 
Che  vetme  rauat  be  laid  in  the  county  into  which  the  origi* 
aal  waa  isaoed,  or  in  bailable  cases  the  boil  will  be  dischar* 
ged  '^{y)  but  In  the  Common  Pieaa  the  ball  would  not  bo  dis- 
charged bf  such  Tariance,(w)  and  where  an  outlawry  has  been 
reversed,  the  ptnintHV  nuy  in  C.  F.  declare  in  any  coinity.(.r) 
We  will  considt  r  how  far,  accotdiai^  to  the  present  pi  aclitc  of 
the  courts,  the  declaration  must  correspond  with  the  prucessj 
or  the  ac  etiam  and  a^davit  to  hold  to  bail,  with  respect  tO| 
1st.  The  names  of  the  parties  to  the  action »  2dly.  The  1. umber 
of  such  parties;  Sdly.  The  character  or  light  in  which  they 
anCf  or  are  sued ;  4thly.  The  rattle  andybrM  of  action  ;  and  un* 
der  each  of  these  heada^  the  consequeDcea  of  a  devtaiion  from 
the  process. 

1st.  With  respect  to  the  tmrnn  ^tAcfiardetf  when  bailable 
or  common  process  in  the  King's  Bench  or  Common  Pteos  haa 
been  Issued  against  the  defendant  by  a  wrong  name,  if  he  ap(  e  ir 
in  such  name  he  will  be  estopped  from  plcadinj;  in  abatement, 
and 'the  declaration  may  be  coniok  UKible  to  the  writ  and  ^  gjjQ 
if  he  appear  by  his  riehtn  nne,  the  plainiiff  muy  declare  against 
him  by  such  numn,  staiiuL'-,  that  he  was  arrested  or  served  with 
process  by  the  other,  in  w  hich  case  the  defendant  cannot  plead 
(be  misnomer  in  the  writ  in  ab;itcinfint.(w)   It  has  been  deci- 


(0  1  Saund.  r,i8.  a.  3  B.  &  p.     (v)  Win.-.,  if,i.   n:ui..  s  94.  1 

395.    6  T.  i{.  36k  SHik.  8.    3  T.  K.  611.   'i  VViij.  3y3. 

('0  f>  T.  R.  9€4.  Bh9,  Abr.  tit.  mcas,  L  II.  Tidii*t 

0  )  Ante,  246.  Prae.  SS«.  n.  I.  MC.  ^Raym.  849. 

(»)  Imp.  Hi-nc.  C.  P.  159,  160.    R.  ro?':. 
H.  22  (it-n  III  ('  P                      %   (ij.)  5  T  R.  611.   1  B.  k  P.  045. 

(t)  3  Lev.  -i+j    Imp.  C.  P.  612.  5J  Wih.  Cm. 
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tM  m  the  King's  Bencbt  tint  en  proem  not  hulaUe»if  itod^ 
fcndaiit  d»  not  appear^  tbe  plaintiff  cannM  rectify  the  isamaki^ 
by  appearing  for  him  in  hit  fight  nantat  according  to  the 
acatute       though  if  the  plaintiff  were  to  appear  ior  the  de* 
*  ftnciant*  in  the  name  hf  which  he  is  soecl)  this  would  warraat 
him  in  procccdinii;  to  jutl;;ii;ci!t  and  cxeculion  ;(«/)  but  il  has 
been  decided  in  the  C  onimon  i^icas,  that  even  in  bailable  pio 
cess,  an  arrest  of  a  person  by  tiie  name  of  Jl  c^lont  uud  declara- 
tion (!v  bene  easr  agiiinst  him,  as  ll'aaon  sued  by  the  name  oi 
II  'f^iotiy  was  regular  ;{z)  and  it  bus  l)een  since  determined  in  the 
king's  Bench,  that  if  a  defiendaiit  be  served  with  procesa  by  t 
wrong  christian  namet  and  afitepmla  tiie  plaintiff  enter  an  ay* 
pearance  for  him*  and  serve  him  with  notice  of  dechtfatioo  by 
his'right  namct  and  proceed  to  judgment  and  execution,  the 
court  will  dot  set  aside  the  proceeding  for  irregulari^t  merefy 
4m  the  ground  that  the  defendant  never  appeared,  became  he 
ought  to  have  pleaded  such  misnomer  in  abatement  and 
it  has  been  decided,  tl.at  where  process  has  been  issued  agaiiis: 
25X       ^  defendnnt,  'by  a  wrong  name,  bucii  misnomer  may  be  cured 
by  amending  the  writ,  if  there  be  any  thing  to  amend  bfj 
and  then  declaring  against  the  defendant  by  his  right  name ; 
as  where  the  defendant  is  properly  named  in  the  affidavit  to 
hold  to  bail,  but  is  misuken  in  the  praceaa«(A)  If  there  be  rcA' 
son  to  doubt  the  defendant's  name,  it  may  be  advisable  either 
to  wait  till  the  defendant  has  appeared,  and  to  declare  in  chieC 
«r  to  declare  de  hene  eMc^  with  an  olus,  and  it  has  been  heM^ 
that  a  declamiion»  against  a  defendants  by  the  name  of  *^  Jonatkm 
«  otherwise /oA»  Soafm"  is  sufficientXc)  If  the  plaintiff,  not  be- 
ing aware  of  the  real  name  of  the  defendant,  declare  ai;ainst  him 
-by  his  wronp;  name,  and  he  plead  the  misnomer  in  abatement,  it 
is  not  necessary  toenteraca««<rr2/r,  for  the  court  will  give  the  plain^ 
tiff  leave  to  amend,  even  in  proceedings  against  a  prlaonerf(</)  un- 
less previous  to  the  application,  the  debt  has  been  tendered. 


;  o  T.  IT  611.  ill  Mhat  name  tlit  plaiuUfl'  <nta  cd  the 

iy)  S  Strt.  1S18.  0  T.  It  334  ta^fipearanee, 

^    (A)  2H.h  P.  109. 
(r)  1  B.  it  P.  105.  (OaKiuit,  111. 

(a)  3  Kaai,  167.   But  it  is  observ-      (d)  7  T.  li.  69!». 
ed  in  the  QOtca,  that  H  did  uot  a|i|ie«r 
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TVhcre  there  has  been  a  misnomer  in  ihc  wiit,  cnre  roust  be  General 
taken  on  the  part  of  the  defendant,  not  to  waive  the  objection  ;(<•) 
and  it  is  saidi  that  he  maf  move  before  appearance,  to  set  aaide 
the  proceedings  for  irregularity ,(/)  or  whero  he  has  been  er* 
vested  on  baiiable  process*  he  may  suppoK  en  action  of  tM>  * 
pass  for  the  fidse  imprisDmnent.(jr) 

Where  the  name  of  the  iUmmiff  bt»  been  mlitaken  in  the 
process,  it  is  advisable,  as  hi  the  case  of  a  defendant)  to  statot 
that    J.      (Llic  real  name,)  at  whose  suit,  by  the  name  of  • 
"  */?,  C  D  was  served  with  process.**  or    arrested  in  ihis  suit,        *  252 
<*  conipiuins  of  tfic  said  C  D  l>einii^,"  Scc.(/;)  for  if  the  plain- 
tifl  's  misnomer  be  continued  in  the  decJttmion,  tlic  defendant  ' 
may  plead  it  in  abatementi  ttiough  he  cannot  in  bar»  even  in 
the  case  of  the  name  of  a  oorporation.(») 

3dly.  With  respect  to  the  declaration  corresponding  with  the 
process  in  the  number  of  the  parties,  it  has  been  lield  that  if  e 
wiit  be  sued  out  in  the  name  of  one  fikdnt^y  the  declaratian  in 
chief  must  not  var}',  and  if  it  be  delivered  in  the  name  of  two 
pbiiiufis,  the  proceeding  will  be  set  asiilc  foi*  irict^ularity.i  ^) 
But  in  the  Kins^-*s  Bench,  where  the  (kfendant  has  apj»eurcd  to 
process  at  the  suit  of  two,  one  of  them  may  declare  alone  by 
the  bye,  for  he  will  be  considered  as  a  stranger  )  and  though 
the  plamtiff  in  the  original  action*  must  declare  in  chiefi  beibce 
be  can  declare  by  the  bye«(/)  any  other  person  may  declare  by 
the  bye,  before  the  detivery  of  a  decburation  in  chief  iCm)  and  in 
an  action  at  the  siut  of  the  husband  aIone»  a  declaration  may  be 
delivered  by  the  hvc  at  the  suit  of  himself  and  feme,  and  viae 
versa,  thouv^h  it  l;^  oilicrwisc  in  the  Coinmuu  Picas. 

Process  by  bill  or  latitat^  not  bailable  in  tiic  Kiniy's  Bench  or 
common  process  in  ihc  Common  Pleas,  may  be  against  four 
de/endantsy  and  the  plaintiff  may  declare  thereon  separately 
Against  each  ;(o)  but  on  bailable  process  agdnst  sevcrali  the 


(f?)  See  the  mo«lc  of  .ippcrir.^iuT, 
And  of  giving  the  iMul-buud,  i  idU's 
Fraft.  3d  cdiL  S8i.n.i 

(/)  I  B.  i«  P.  64r. 

{ff)  >  £as^  m  Tidd*»  Pf«e.  $83. 
n.  i. 

(A)  1  B.  k  P.  fi  iZ. 
(i)lB.kP.40.  SAnttr.m 


(h)  ItlMT.  21  V>. 

(i)  G  T.  11.  lih.    7      R.  80. 

(«)  Col.  PUtliin'  fSe.  I  Croiap 

too. 

B.iracs,  397.    t  Sd.  Prat. 

C.  6  n,  1.  n.  3. 

(«)  A  Ea»t,  589.  I  B.  i<  P.  19.  40 
4T.R.fi95.  TSdd*sPm.  SO. 
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r.  Omer^    *d«€ltrili0iiiiiii«t ^  against  aU  joimljT}  or 

let  Jisiile  for  irrep:iilarity.f/i) 

Siiiy.  Upon  touuKon  process,  nolbuikblc.  and  -which  does  rot 
spcf  ifv  the  I /sm  arter  or  righf  in  which  the  plaintiff  sues,  ho 
^  l&ay  dcdUue  */tu  iam^  or  as  executor*  or  administrutor,  or  aus- 
ilgtice,  or  spy  o^ber  special  character,  for  this  dues  not  tend 
to  enUrgCi  but  to  narrow  tke  demand  which  tho  defeodMit 
crfled  upon  to  answer  liq)  and  tt  haa  been  dedded«  tl«i 
*  though  the  plaloiifr  may  etyle  himself  execuior,  (not  stating 
htmself  to  tuen*  executor »)  orgire  himself  any  other  supcrfaons 
description  in  the  process*  and  declare  otherwise,  this  will  not  be 
irregular,  because  the  demand  is  still  the  same.(r)  But  where 
tiie  process  is  to  unswci  Uiu  piaiiiliff,  in  a  special  character  or 
rir'ht,  he  cannot  declare  generally,  and  if  he  do,  the  variance 
Mill  lie  fatal,  and  the  conn  uill  set  aside  the  procccd!ngs,(#)  as 
if  the  process  be  rui  fGw,(t)  or  a*  excculor,(w)  ore*  assignee 
of  a  biinkrupt^Cv)  the  declarotioQ  can  only  be  in  tlie  same  chn* 
meter ;  and  in  the  latter  cases,  where  tlie  action  is  bai)able>  the 
court  wiU  discharge  the  defeodsnt  ont  of  custody,  on  filing  com* 
1^  -  ^  men  *bail  ((w)  and  where  the  process  is  bailable*  to  answer  the 
pkontiir  in  his  own  ligfatt  snd  he  declare  as  executor^  the 
court  will  order  9  common  appearance  to  be  entered,  leaving 
the  plaintifT*  howoTer*  at  liberty  to  proceed  upon  his  declara- 
tion.(x)  It  seems*  that  if  the  pmress  he  j^cnei-.d  in  the  body  of 
it,  a  vaiiation  in  the  declari.iion  from  ilie  ac  ciiuw  p;\n,  or  iiom 
the  afiiduvii  to  hold  to  bail,  is  only  a  t^^mir.d  for  uischuiging  the 
de  fendant  on  common  bail, and  not  for  setting  aside  the  proceed* 
iiigs  for  irregularity  A^> 


{p)  Id.  ibid.  5  T.  U.  72-2.   Tidd's  (»)  Anus  nou?  (y). 

Piac.  lf>i.    How  to  act  vhcn  one  of  (<)  Buit.  24ir.    2  Stra.  1Cj2.  n.  1. 

di«dflbidimtt«Miii<iibe  srrMiedor  (u)  ST.  R.41S»  lB.kP.^  i 

aanrcd  with  proccM.   See  Sel.  Pi-nc.  \Vi|B.  61. 

vol  I.  c.  6.  B  1  K    Imp  Prac  K  H.  (t»)  I  TMdH  Ptm.  3d  edfe.  409.  a* 

6th  edit,  ii^  7  edit  599.   J  btnu  %. 

473.  (wr)  S  T.  R.  416. 

(^)  Stia.  ISM.  SBi  Rep.m  «  (jr)  S  WMb.  «t 

Wiib.  ut.  BuKT.  tttr.  1  B.  kP.  00  r>  r  T{  s«s.  •  Wit.  lit.  m 

n.b.  ST.ILAKi. 

(r)  2  Bl.  lU-p-  722.  X  B.  &  P.  3»J. 
a.  b- 
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.    4thl7.  upon  coiiiinoii  process,  by  bill  in  the  Kbfij's  Bench,  or  I  Cfwrat 
upon  a  cafiias  or  original  (juavt:  cluusum  frept  \n  tne  Lonimon 
Picas,  the  pluiniifl"  may  fleclurc  in  any  cause  of  action  whatever, 
though  ihc  writ  in  each  cm&c  is  in  trespass. (r)    But  in  bailable 
•Clions,  the  declaration  must  correspond  with  the  cumry  and  the 
Jbrm  of  actioo  ki  the  aflkdavit,  and  the  ac  etimn  |>an  of  the  iati- 
lot,  or  olhor  prooMi*  Ibr  otherwise  the  defendant  will  be  dis- 
charged out  of  cuatodjTt  on  fifing  common  bail  ;(a)  bm  .thl^ 
will  be  the  only  cooeequence)  for  the  covrt  will  not  in  such  case 
Mt  aside  the  proeeedinga  far  irregutarity<^)  And  a  variance 
In  the  amount  of  the  debt,  between  the  er  etiam  pan  of  the  /af^ 
UU  and  the  declaration,  is  not  even  a  ground  for  discharging  the 
defendant  on  coinmorj  bail     )  and  \\  here  the  sum  'sworn  to  is       #  255 
under  40/.  a  variance  betw  een  the  fumi  ot  acii'>ri  in  the  ac  ttium 
»nd  the  declaration,  is  not  matenal.Cr)    When  the  proceeding 
has  been  by  »pedal  ongi/iai^  the  plaintiff  should  declare  in 
chief,  for  the  same  cause  of  action  expressed  in  the  writ,  ami 
in  bailable  cases  if  there  be  a  variance  between  it  and  the  de- 
claration, the  defendant  will  be  discharged  on  entering  a  com* 
mon  appearance  i{d)  but  the  proceedings  will  not  be  set  aside, 
merely  on  account  of  «  variance  in  the  cause  of  action,  and, 
therefore^  the  only  consequence  of  the  mistake  is,  that  the 
plaintiiF  loses  the  security  of  the  bail.(<) 

The  declaration  must  allege  alt  the  drcomstances  necessary  Miy.  Theile<. 
for  the  support  of  the  action,  and  contain  a  full,  rej^ular,  and  M!I™*'au"'the 
methodical  hUtii  aicnt  of  the  iniury  which  theplainuil  lias  sus-  ^•""'^  i*«wntW 

J  r  ti>  thf  support 

liiined,  w  'nh  the  xima  and  place,  and  other  circunistiuiccs,  with  *^  attioi*, 
bUcU  precision,  ceitainty,  -and  clearness,  that  the  defendant 
knowing  what  he  is  called  upon  to  answer,  may  be  able  to 
plead  a  dir^xt  and  uocquivocal  plea,  and  tiiat  the  jury  may  be 
enabled  to  give  a  complete  verdict  upon  the  issue,  and  that 
the  courti  conustently  with  the  rules  of  law,  may  ^ve  a  ceri> 


(;)Co«p.4S5.   R.  B.  liGeo.II. 

reg.  t. 

(o)  7  T,  R,  80.  8  T.  R.  «r.  C<w»  p. 
455.   IH.  111.510. 


.  (o)5T.R.iOS.  Se4  vide  SI^Mt, 

205. 

(t )  I  H.  Bl.  310.     2  Saond.  52.  a, 

5  T.  ft.  40S.  It.  II.  8  Cnr.f. 
(Oar.Rm  SWils. 
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/.  General     tain  and  distinct  judgment  upon  the  premises. (/)    The  gtiic- 
**^'"*'^*      ral  rules  as  lo  what  facts  must  be  stated,  have  been  considered 
in  tlic  preceding  chapter,(5'^  as  well  as  the  incDn%eniences 
*  256      wiiich  majr  arise  from  the  'statement  of  superfluous  or  un- 
necessary m'<itter.(A}    The  requisites  of  the  declaration  in 
each  particular  case,  ao  much  depend  upon  circumstances,  that 
any  general  observations  in  this  place  upon  the  structure  of  • 
declarotioQ  would  be  but  of  little  utili^. 
Of  tho     We  have  already  considered  the  dlflferent  degrees  of  cer* 
auiredmadc^  tainty  required  in  pleading,  and  we  have  seen*  that  the  ccr- 
vlwslioo.(«)    tainty  necessary  in  a  declaration,  is  to  a  certain  intent  in  gcne- 
raL(y)  which  should  pervade  the  whole  declaration,  and  is  par- 
ticularly required  in  setting  forth  the  parties,  time,  place,  and 
otlier  circumstances  necessary  to  maintiiin  the  action.(A-) 

1  St.  It  must  be  stated  with  certainty  who  are  the  partiee  to 
the  suit  ;(0  and*  thereforet  a  declaration  by  or  against  D 
^  and  company,'*  not  being  a  corporation,  is  inaufiicient  ;(i»)  but 
where  there  are  several  plaintiffs  or  defendants,  whose  names 
have  been  once  described,  it  is  sufficient  afterwards,  to  adopt 
tlie  words,  "  plaintiffs,'*  or  defendants,'*  without  again  enu* 
snerating  all  the  names  ;(;/)  but  this  is  not  usual  in  practice, 
unless  the  parties  be  very  numerous.  We  liavc  seen,  vlicn 
the  dcclaralion  may  vary  from  the  process,  in  the  name  of  the 
defendant,  or  may  describe  him  with  the  alias  dicfus.(o-)  If 
^  257  pltiintifl  's  name,  even  in  the  *case  of  a  corporation,  be 

mistaken,  the  objection  can  only  be  taken  by  plea  in  abate* 
ment.(/k)  In  declarations  upon  contracts,  it  should  be  express- 
ly stated,  by  and  with  whom  the  contract  was  made and 
where  there  are  two  or  more  persons  of  the  same  name*  they 
should  be  distinguished  from  each  other  by  the  insertion  of 
some  appropiiate  allegation,  as    the  now  plaintiff,*'  or  ^  the 


(/)  rowp.  682.  6  EMt,  429,433.  (n  Crm.  Dip  Pleader,  C.  IS. 

5  T.  H.  (>2,i.  (m)  8  T.  R.  SOS. 

(ff)  Ante,  21 G  to  229.                 *  (/i)  I  New  Rep.  289. 

(A)  Ante»  33t  to  834.  («)  Ante,  MB  to  SK. 

(0  Anti-,  '2.i6  to  S4I.  (^)  1  B.  Sc  P.  40.     3  Anstr.  935. 

(j)  Ante,  «17.     Tlowd.  S4,  Ca  (g)  Ld.  lUym.  ^^'>      Ton,.  I>i; 

Lit.  .i03.  n.    I  NcM-  Rep.  173.  Action,  Case  Auutupbit,  11.  3.  Phawt- 

(A")  Com.  Dig.  PleMlcr»  C.  t«  laC  «r,  C.  IS.  % 

9r,  TidCiPm.  dd«dlL40S.  I 
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v«  Memim  m  tUi  Mit,"*  or     the  tud  ^      diceated,"  /.  rr^nrra' 

.■fcc.(r)  in  general,  however,  the  omission  in  this  respect,  will 
be  aided  by  intendment,  particularly  upon  a  g^enend  demturrer, 
or  after  verdict. C*)  But  where  the  pLuntiflT's  name  has  by  mis- 
take been  inserted,  instead  of  the  defeiularii'ii,  or  vice  verta^ 
the  declaration  wiil  be  bad  upon  special  demurrer  ;{t)  ihouyli 
it  is  aided  by  verdict ^  or  upon  general  demurrer,  by  the  sta* 
tiites  of  joofiuls  \iu)  but  it  has  been  decided  that  these  statutes 
do  not  extend  to  Jthe  names  of  third  pcrsoii«.(v)  When  the 
debt  arose  on  rtcord  or  specialty,  it  was  formerly  usual  to  state* 
as  well  In  the  writ  asdedaradont  the  defendant's  description  in 
the  record  or  specialty,  under  an  oHom  dictm^  but  this  is  no 
JoDger  the  practice. («;) 

Sdlf  .  The  declaration  in  personal  actions,  must  In  general, 
state  a  rt'mr,  when  every  material  or  •traversable  tact  happcnfcd,  *  256 
iuid  will  n  a  Tr/iur  is  necessary,  time  must  also  be  mcntioiicti.(x) 
The  precise  time,  however,  is  not  material,  even  in  criminal 
cases,(y)  unless  it  consiitirc  a  material  part  of  the  contract,  ficc. 
declared  upon*  or  where  the  date,  Sec.  of  a  written  contract  or 
record  is  averred,(z)  or  in  ejectment,  in  which  tlie  demise 
must  be  stated  to  have  been  made  after  the  title  of  the  lessor 
of  the  plaintiff  and  hu  right  of  entry  accrued.(a)  Thus  in 
mntfmi  upon  a  parol  contract,  the  day  upon  which  it  is  made 
being  alleged  only  ibr  form,  the' plaintiff  is  at  fiberty  to  prove 
a  contract  express  or  implied,  at  any  other  time  ;(^)  though  in 
stating  the  date  of  a  promissory  note  or  deed,  or  in  describing 
a  usurious  or  uLlicr  Louuact  icLauij  to  Uiuc,  ii  iiiust  be  lilily 
staled.(c)  A  deed,  hoNvever,  nray  be  stated  in  plcadiiig,  to 
have  been  made  on  a  day  different  from  that  on  which  it  bears 
date,  though  in  such  case,  the  words    bearing  date,"  Sec 


(r)  «  WHx.  m  Gro.  EUz.  2C7. 
Com. Dig. Pleader,  CIS. 

(«)  Id.  ibid.    1  New  Hep.  172. 
<f)  I  B.  &  P.  59.    WiUes,  S. 
t«)  16  k  17  Car.  H.  c.  8.    4  Ann. 
«.  M.    Com.  13%.  AsiioD,  Case  Ai < 

sumpsit,  H.  3.   Wil]ei«  $. 

(v)  WiUrs,  8,  9. 

(w)  1  Sauni  14.  n.l. 

fr)  Per  Bnller,  J.  5  T.  R,  6i3D. 


624,  ess.  GMA.Dis.  Pleader,  C.  19- 
Ptowd.d4. 

(y)  Id,  ibid.  1  Saund.  24.  d.  1. 
Co.  Lit.  a.  «  Snund.  5.  n.  3.  295. 
n.  2.  Hawk.  P.  C.  B.  si.  c.  2?. 
t.  81. 

(s)  4  T.  R.  590.  10  Hod.  SIS. 

(a)  2  Enst,  257. 

(6)  2  Stra.  806.   10  Mod.  3W. 

(c)  Id.  i|wd.   3  T  R.  ?3J. 
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I  Oenerat    slioM  be  iimhted.(<f)  80  in  trespni  tlw  finis  hiMI 
flvyttftte*.      riaK(r)  and  where  several  trespasses  are  stated  to  have  been 

committed,  on  diversdays  and  times,  between  a  p.irucuUr  tlay^ 

and  the  comnienceitient  oi'  the  action^  the  plaiiiuti  is  at  libcrtf 

*  5259  prove  a  sirji^le  mt  of  trespass,  anterior  "10  tlie  fii-st  day, 

t^pB^  be  cannot  i^ivc  in  evidence  repeated  acts  o£  trespass, 
umcafi  committed  4iiriiig  iKe  time  etoted  ia  Uie  decUuratioD.(/) 
When  4n  one  eontiniied  aenteneet  or  in  sevenl  lentenoee  omi* 
nected  by  the  conjunction  and)"  tOTeral  km  are  lUCed)  th* 
lime  though  only  once  alleged  will  apply  to  oach  Stct  $  as 
trespass  thftt  the  defendant  on,  &c.  at,  be.  made  an  atsaolt  on 
the  plainiill  .:nd  took  antl  carried  awav  a  hag.(,f )  And  ii  is  said, 
tliat  in  averring  ihc  iicrforniancc  ol  a  contract,  it  is  not  ut-res- 
sary  to  state  any  pari kitlar  day,  unlos  linic  be  material. (A)  and 
to' a  negative  matter,  no  time  need  be  aileged.(0  in  framing 
tlie  declaration,  care  most  be  taken,  that  no  part  of  the  cauee 
of  action,  or  damages  resuhlng  irom  the  injury,  apfiear  to 
have  accrued  after  the  time  to  which  the  declaration  by  iu 
title  refers,  for  otherwise  it  will  be  subject  to  a  demurrer 
and  where  it  h  [>ositively  and  expressly  averred  in  the  dcchm» 
tion,  that  the  plaintiff  has  sustained  damage  f  rom  a  cause,  sub- 
sequent to  tlic  commencement  of  the  action,  or  previous  to 
tlie  plaiaiiir's  lia\mg  any  rij^ht  of  action,  and  the  (vuy  i^ive  en- 
tire damages,  judgment  will  be  arrested;  but  vviicrc  the  cause 
of  action  is  properly  Lid,  and  the  other  matter,  either  comes 
nndcr  a  9ctiketj  or  b  void,  insensible  or  impossible,  and 

^  2G0  'therefore  it  cannot  be  intended,  that  the  jury  ever  had  it  under 
their  considenlion,  the  plaimilT  will  be  entitled  to  judgment<A) 
After  verdict,  judgment  will  not  be  stayed  or  reversed,  ft>r  a 
mistake  of  the  day,  month,  or  year,  in  any  declaration,  Sec, 
where  the  ri^lji  u.ne  in  the  s  inic,  or  any  proccedin;^  writ,  S<c. 
is  once  alieged,(/j  and  tliis  provision  is  now  extended  to  judg« 


(rf)  iKast,  477.  (0   5  T.  R.  fiif,.    Plowd.  Si. 

(f)  Co.  Lii  -Jb^.ii.  Com.         Plca.lcr,  C  19. 

(/)               1.  JGS.  n.  s.           (»  2  SautMl.  Z'A.  a.  1.  c. 

Cs)  (  ro.  J«c.  ViJ.aft«.  hMlr.m.      \k)  eSannii  in.  e.  Com.  Bif* 

Omii.         Pkader,  C»  19.    1  Ld.  Fleader,  C.  19.  Andante,  t»3,^. 

jlu.xn.  '>'6.  (0    l6kirCar.  \\,   C.  8.  CoiO. 

(A)  Cm.  £liz.  S80.  Dif .  Pleader,  C.  19. 
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'  3  ly.  ItiiiiMBiiwKhltDttiedBdarito,  thit  a ^Akc  be  al> 
iBged,  where  every  f«ct  material  and  travenable  occurred  (o) 

1  bhuU  (jtistpoiic  the  coniiiiierikUou  oi        requibliei  UU  1  sli^Le 
the  doctrine  ot  venues. 

4tljjy.  it  is  aidl  more  ni  neiitd,  tliat  cerUiinty  and  accuracy 
be  observed  in  ihc  more  ssubstantial  p:.rts  of  die  dedaraiion, 
vliich  stute  the  cause  of  eeikiii  itseh'.  i  Ims  in  at*um/iait^  the 
fenaideretkMi  of  the  contract^  and  the  coetract  iieelf  muet  be 
M\f  ebited,  and*  Uiereibfe«  ao  the  msteBce  befiM  meationedt 
•  dmakMam  miaaB^  thet  im  eonajdwiion  that  tfae'plAintUr  hed 
«Bid IB  titt defiMidaBt  ectrtniii  horteat  amt  fcr  ^'acertidnqtten* 
dty  of  eiV'  not  flpeciJying  tfaoqilttMilft  i».an«iiffideat(/i)  S« 
«  declaradoD  in  dUbt  on  *^  a  ceitaia  bond,*'  wUbout  ttaiing  tfas 
pKedatkn^  k  not  sufficaeotiy  oertem  i{<j)  end  a  dedmation  in 
trespass  for  taking  fish,  &r.  or  divers  goods  and  chuLicU^  without 
*spetil)ini4,  Jac  liUiiibcr  oi  iiU.uuy,  is  too  ^ellc^ul.(r)  bo  a  do-  ^  26i 
dsuration  in  ejecinieni  tor  a  tcucmcm,"  not  shcuing  ol  ^liat 
descripiion  («)  On  the  other  hund,  we  hiwe  seen  that  the  dc- 
ciuratioii  should  contain  no  unnecessary  statement,  nor  proUxity 
ia  tbe  statement  of  thoee  facts  wliich  must  be  ulleged.C/)  The 
application  of  these  ae?eral  rules  will  be  better  considered 
whm  ire  examine  the  parttciihff  parte  of  the  dedaradoa.  It 
here  anftco  toobsemt  that  the  w«At  of  sufficient  certain* 
tft  ia  generallf  aided  by  ▼erdict  at  cosanion  law,(»)  or  even 
bf  the  deiendant's  pleading  to  the  declaiatieiii(v)  or  fay  demiu* 
ling;  to  the  whole,  where  only  a  pan  of  the  count  U  bad.(w) 


JX  JT3  PJlMTa  AJk'JJ  J*ARTICUhAB  ii£qf/JJiITE& 

m 

The  parts  of  a  declaration  are,  1st.  The  title  of  the  court  and 
tevm.    2dly.  The  venue,    3dly.  The  commencement.  4tiily. 


(«)  4  Ana.  e.  16.  (l)  Ante,  S31  to  833. ' 

in)  4  Geo.  11.  C.S6.  WUtes,  600^         {><)  2  l\  K  P.  i>6j.    1  New  Rep. 

(o)  S  T.  R.  620.  172.  ^  Suund.  74.  b.  1  8«iDd.ma' 

(/>)Ant€,  'i40.  (r)  2  SuunU.  74.  b. 

(9)  R  ibid.  i  Ssund.  379,  580.  Com.  Dif. 

4fj  Cnm.  Dig.  Pleader,  C.  31.  Plciui«r,  C  99. 

(0  1  li:Mt,Ul.  $£Mt,35r.  • 

•Vol.  I.  t  34  1  ^ 
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6thlf .  The  conciiisfton*  And  Ttlilf .  Tli«  ptahn  «ad  pledps. 
i«t  The  titte  la  tfas  King**  Bench,  wImd  the  pWBtwlingm  are  by  bill,  the 
audtc'rm.      dtchi^tlop  btatltlad  With  tb>iiM«e#f  the 

cl«rk,  now  "  Markham  and  i>  Blanc,"  for  enrolling  pleas  in  civU 

^  262  causes,  depending  between  party  and  •paiu ,  on  the  plea  side 
of  the  co«rt,  and  panicularly  by  bin.(x)    Wlicn  tht  piocccd- 

Firtt  tide  rf  Bigs  are  by  original,  the  declaration  is  usually  cniiucd  *♦  in  die 
■'Kiiig's  Bench  and  in  the  Common  Pleas  and  ExcbeqiMr, 
tlte  name  of  the  court  is  supwtciibody  atia  a  lieckrtttiaB  If 
original  in  ihe  King's  iltnch* 

Ofwhattem-     The  title  of  tha  Arn^wkh  rifeniKC  to  the 

ingeort  smuM,  U  to  be  connldefed  ae  a  atalement  or  nei 
dumof  the  time  when  the  pliinriff  cowee  into  comt,  m6  lilkgft 
hn  erase  of  complaint  ;(y)  and  as  this  could  onljr  be  in  tens  dne» 
when  tiic  defendant  was  in  court,  consequently  a  declaration  must 
in  f^cneral  be  entitled  in  term,  thoui^h  by  the  prebciu  piatiicc  of 
the  couns,  a  bill  may  be  Hied  in  vacaiiou,  against  a  member  of 
parliament,  an  attorney,  or  a  prisoner,  with  a  special  memoran- 
dum of  the  preceding  term.Cz)  The  declaration  by  bill,  sbouid 
regularly  be  entitled  or  on  a  day  after  bail  has  been  filod»  sr 
eo  appearance  entered,  because  the  bill  of  which  it  is  a  copyj 
cannot  be  filed  until  the  bail  is  put  in,  which  alonOf  in  the  JUag't 
Bench*  g^ves  the  court  jurisdictioot  and  wbon  by  veibrenos  id 
the  pnctice  of  dedaring  we  umuj  the  defendant  was  in  couf^ 
10  hear  the  cause  of  complaint ;(«)  unless  in  the  case  of  ad^ 
cisration  de  bene  rwr.  Therefore,  if  there  be  two  defend- 
ants, and  one  oi  thcni  cannot  be  served  or  arrestrd  on  the  firsi 

*  263  process,  'and  he  be  brought  iuio  coui  t  upon  another  writ,  re- 
turnable in  a  subscfjiient  term,  the  declaration  should  be  eaii- 
tied  of  the  last  term  and  where  one  of  several  dcfcndasts 
has  been  outlawed,  the  declaration  must  be  entitled  after  such 
outlawry  is  complete  and  where  a  sole  defendant  cannot  be 
served  or  arrested  on  process  returauble  in  one  termy  and  sa 


)  Tutd'f  Pnc  Sd  odH.  SO. 

(i)i  T.  K.  nr.. 

(r)  5  T.  R.  525.   S  T.  B.  643.  2 
Sauiid.  1.  n.  I. 
(«)  SLov.  13.  176.  ITeatlM. 


Com.  Dig.  Pleader,  C.  8.  Rop.  T.  M. 

141    1 ;  M'8  Pi-ac  3d  edit  S91. 

1  B.  k  r  ?C7. 

(6)  1  V\  lis.  78.  'i\2, 

(c)  1  £a«U  133.  llVils.r9. 


OF  TUt  MCLAHA  i  ION. 
iHm  vcMHnMb  in  the  noxt  Im  iMMdy  tlMi  dodlMtiBA  wutif  Pfnrt§, 

emiiled  of  tlic  la&l  tcrm.Cc/)  In  these  cases,  however,  the  pUin-  ^ 

tifTcaDUOt  upon  a  deciaraiion  in  chiel$  give  in  t-viiience  a  cause 

of  action  arising  after  the  first  term  \(e)  but  a  deciuraiiun  by  the 

bye,  noi  btin^  kimA§d  on  the  otiginai  procesa*  soay  be  euutiAd 

M  tte  eecoDd  tern,  and  tkm  ptaimiff  ibmiii  um^  give  in  evi- 

tec*  ft  CMM  ofactioBy  ariilii^  after  ti»  lbtL(/) 

Ithi9bMllMpiiMte««lMitocMt»«Cafltk»  ini^  tide 
jrit, tocmktotjie d^chiMiMi (wlwtfcTby  bUI w origiiMJ)  ''*>«''P>^* 
raUy  of  tlM  term  ia  wbicb  Um  vrit  is  MtoiMbb;  but  wbaii 
the  proceedin(^  is  by  bill  or  latitat  in  K.  B.  it  ia  advisable  to  en- 
title the  dcclaivtion  specially,  of  the  day  on  which  it  is  filed  or 
delivered^  so  a&  to  admit  «>i  prixjlof  anew  cause  of  atiion,  or  of 
a  promise  or  acknowledgment,  alter  tlic  i&suin^;  or  the  procei»!S 
«i4  after  tbe  £rsi  day  of  term,  wliich  would  entitle  the  pluiuiiff 
Id  racow,  civa  in  bailaWepwcMti  and  wbicb  ciMildiiot  b«  pn^ 
▼ed>  irer0  it  Mtl  for  avch  aptcuil  Mmoriiidiii&  K^)  *and  Mich  ^  264 
tpcfaal  title  na^  alto  be  adviflMe  in  dedarioK  in  the  CemnMNi 
Pleas.(A)  Where  the  Cfitite  or  right  ^  «cti0n«  whether  by  bill 
or  oriv^inal,  accrues  afici  the  first  (lay  m  Im!  iciai,  such  s))ecial 
menioraiKluiu  uiilispeusalil)  necessary,  l(^r  a  f»cncral  title  re- 
lates to  the  first  day  in  full  terjn,(0  unless  there  s  >me  pro- 
ceeding of  record,  to  refer  it  to  a  subsequent  day,  as  in  a  de- 
claration in  scire  facias^  whldi  need  not  beeatitkd  spaciaUf.(/) 
Thasi  if  the  bill  of  exchange  become  dtte»  or  the  bail-bond  be 
ecsignedy  or  the.  letters  of  adniniitratioo  be  graMdd  to  the 
plamtUi;  after  the  first  dajr  of  the  term,  a  special  title  Is  neces- 
sary \{k)  and  where  a  latUai  was  sued  oot  agahwt  bail,  return- 
able on  the  20th  o{  jYovember^  and  the  declaration  was  cniitk*d  -  * 
against  them  on  the  1  Gth,  and  in  the  pleadings  subsequent  lothe 
declaration,  the  procce(lin<^s  ap|>cared  on  the  record^  the  decla- 
raik»  was  held  bad  ou  demunxr,  oo  the  ground  that  it  should 


{f!)  A  T  n.  627.  (0  T.  R.  llfi.    I  SatinfT.  4a  tt.  L 

(<•)  3  T.  li  O.U.  Curth.  113.    2  BI.  Kcp.  7^5. 

(  /  )  .3  T.  U.  027.  O)  2  »l.  Hep.  735.  .1  WUj.  152.  In 
(c)  *  East,  73.   7  T.  R.  4.   Post,  S  IjCT,  I7S.  the eowrt »«ar«h4*d  Airtfic 

vol.  1 1«  Ik «.  hill.   See  «tsn  id.  SIS.   1  \>ut.9  64. 

(A)  I  B.     P.  :>\S.  k  E«rt.  3S$.  IT.  R.  117,  If8. 

Fti«t,TaL2.d.n.lu  (Ar)  Sttj»ni,B.i.  lEu(.49<». 
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a  if  portt,^  lun«  been  MUkkd  dbr  th»  ntuw  iby  •f.ikvluM^I^ 
First  tiu<  of  cial  tnttmorandum  is«lM  fi«i|ueail]i  «d«in^l*»«i  onltr  l»i 

t!ie  pecessicy  of  prodtteiag  tlM  writ  f<iii)  ud  tMieo  iftNVt  fcH 

b^en  a  contii)ued  trespass  or  damage,  the  dedttfiiliMi  ilwwM 

cniiiicd  as  laic  as  posiiibie  Cn)    Where,  however,  the  rmm  «f 
^  265       aciion  was  elated  to  huve  accrued  on  the  fii-st  •dt^r  of  ac  lei  m, 
it  was  held  on  special  demurrer,  that  the  dcclarnHou  inif;hi  be  cn- 
Utleilof  the  term  generally,  because  formerly,  wl%€n  tl.c  pkud- 
ings  were  ore  tttrnt^  the  plaintiff  coaid  not  declare,  liil  tlie  ac- 
tual sitting  of  the  court,  and  the  caute  of  acooii  mighl  ha¥»  ao- 
crued  before  such  stttiii^  (e) 
Consoqucncct     When  on  the  fece  of  the  declnetiflii  ealiM  g«B«ullf  of  Ite 
of  Bitttake.  1^  aivpeers  Uiftt  the  cause  of  aetion  aeoruod  «6er  il» 

first  daf  thereof  the  defendant  may  demiir9^>or  wmf  mmvt 
in  arrest  of  judgment,  or  bring  a  writ  of  error  the  taoHf 
however,  will  even  after  error  brought,  give  leave  to  atoendon 
payment  of  costs  ;(r)  and  iiidceil  ii  has  been  holden,  thai  il  akcr 
verdict,  it  be  made  appear  upon  motion  in  arrest  ot  judgment, 
that  the  biU  was  filed  and  declaration  delivered  after  die  ranseof 
ftCtioB  accrued,  the  plaintiff  is  entitled  to  judf»tDent  without  aaf 
amendmenti  in*  though  the  declsfutkm  being  generali 
prima  Jaeie,  to  the  first  day  of  the  term*  yet  the  fafil 
filed  on  a  subsequent  dsy  all  the  subsequent  prooeedhign  rehM 
thereto,  by  the  course  of  the  court  of  which*  if  error  be  brougfal^ 
the  court  must  t^fieh  take  notice  :(•)  so  upon  a  moiiiiii  hi 
arrest  of  judgment,  the  general  title  was  aided,  by  referring  to 
the  time  of  fding  ;v/)  and  in  another  case  it  was  ]\eld,  that 
■*  266  after  verdict,  the  only  course  v^*ib  lo  •ullcp,e  diminnUuii.(ii) 
Therefore,  though  it  is  more  usual  to  file  a  new  bill  and  amend 
by  itf(v)  or  to  submit  to  the  reTcrsal  ol  the  jodgmem  el  Ihl 
court,  in  which  case  no  costs  arc  payable,  yet  it  may  be  ques* 
tionablc>  if  in  any  case  this  objection  can  be  taken  wkb  efleci  is 
arrest  of  judgment,  or  even  by  error,  unless  it  appear  upon  an 

(/)  8  T.  R.  629.  n.  b.  H  11^  I  VcnL  264.  I  Sid.  373,  433. 

(m}  V' Satinfl  1  c  <l.   3  East,  574.  Hull.  N.  r.  U7.   Tidd'a  Prac  M 

(«)  2  Siiund.  171.  c.  edit.  ^^5,    Ante,  223,  225. 

(0  1  T.  B.  110.  (/)  2  Lev.  13.  I7(S.   1  Vent 

<A>  1  T.  a  116.  Bun.  N.  P.  137,  138.  CMth.  iMt 

(9)  7  T.  H.  474.  115.   Tidd's  Pmc.  3d  edit.  295. 

,(r)7T.  H.  in.    2  Stra.  1271.    1  («)  Garth.  '»^S,  if$,   SLvr,  ITfi 

Vim.  in.    i  Mid's  Prac.  3*\  edit.  ^5.  (v)  TiUd,  2dd.  t 

(0  £  Lev.  176.  9  Sslk.  9.  1  T.  «  » 


GS  XH£  DECLARATION.  S66 

investigalion  of  the  procccclinc-s,  that  m  fact  the  bill  was  filed,  //  f  ,  parts. 

or  by  orlurtnal  the  suit  coainieDced>  or  in  an  iiifetior  court  the  ^"^^  ^ 
'  term* 

plidnt  ftled,  antcfkr  to  the  cause  Qf  ACtMPn)  in  which  case  it  will 
f^roond  of  error.Cfv)  By  od  cacyrwa  pivmioByCr)  these  ob- 
jeetionft  «ra  «M  In  the  eourt  of  CoimnoB  FleM  at  LtmmMer, 
Aiid  in  tw8pMe»tiitfa«  cmwiwiMM  liter  tte  torn 
iieehmtkwi  fWOBdliMUtbo  eo«t  Mfoed  t»  mest  Ac  judg- 
ment (v)  In  the  luoJera  Mlioii  of  ejeetmentt  the  dedarudon 
delivered  lo  the  pui  iy  in  possession,  biing  in  the  nature  of  pro- 
cess, is  entitled  of  the  preceding  term,  thoup;l»  the  dcmiiic  be 
laid  on  a  subsequent  day,  for  if  he  ^>pear,  he  accepts  a  declara- 
tion entiliedof  the  attheeqnent  term,  and  if  he  do  not  appear*  he 
foeinc^  no  parif  t»tiie  wit  ageiaat  the  gmubI  ejector^  cminoc  tafct 
iBf  Bdmtage  ^  the  seeiMh^  el»jeedM.(T} 

Whew  the  proceedings  an  entered  with  a  general  memoran- 
f^init  and  the  came  of  aeiion  appears  in  tvidence  to  have  arisen 
after  the  first  day  of  the  term,  the  plainiiiT  will  be  nonsuited,  un- 
less he  produce  the  writ,  and  thereby  shew,  "ihut  it  was  really  *  267 
sued  out  subsef;ucnt  to  the  cause  of  acUoii;(«)  und  where  in  a 
similar  case  the  fact  complained  of  was  admitted  by  the  defend- 
iMit's  plea  of  »on  assault  dememt,  the  court  heid  it  to  be  well 
•noiigh»  for  the  phlniifl'  need  not  give  any  evidence  on  this  plea» 
unless  to  aggravcAe  damages,  and  the  court  will  not  noostiit  hlniy 
Heoauae  It  is  am^idable  by  a  new  biU.(6)  When  the  dedaration 
le  improperly  entltledi  the  plaintiff  may  on  payment  of  costs  ob-  ■ 
tain  an  amendment,  even  after  error  brought.Cc)  It  may  also 
be  amended  at  the  instance  of  the  defendant,  if  jioce:  "-ai  y  for 
hib  tiefence  ;  thus  where  the  declaration  is  entitled  of  the  u  rm 
generally,  and  the  defendant  pleads  plene  adminiatravit^^d)  or  a 
tender  made  before  the  exhibiting  of  the  bill,  upon  which  he 
would  give  in  evidence  an  adminiatimtioa  of  a8set%  or  tetider 
made  between  the  first  day  of  term  and  the  day  of  suing  out 


(«)  Carth.  113.  BuB.  X.  P.  1ST. 

Anth\  250,  Waitl  &  Hotu-yttood, 
Tol.  19.  MS.  397.  7T.K.4r4L  Kun. 
Ejcciinent,  210.  ^17. 

(x)  39  it  40  Geo.  lit  e.  105. 

(x)  Post,  vol.  2  394.  n.  b.  Raa. 
i^ctmcnt,  '208,  *209.  217. 
{a)  a  Oznwi.  i.  a,  t.  Borr. 


1  B1.  Rep.  319.  Bull.  N.  P.  tsr.  Tidd's 

Pr«c.  3d  edit.  294. 

(6)2Stni  !27!.    1  Wila.  171. 

(c)  I  VVils.  78.  7  T.  K.  474.  ) 
But,  m   S  T.  R.  629.  n.  b.  Tidd'« 

PrtcSdeditfiOS.  Ante,  805, 

(d)  Rep.  temp.  Ilardv.  I4l.  a 
Sid.  m.  Tidd't  Frae.  5d  edi.tm 
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JL  k»  patu,  tbc  writ)  he  should  either  call  npon  the  pldMITto  emMs  hbs 
declaration  pmperif  ;(0  or  plead  tke  JleHm  of  llie  cotirl 
daUf,  without  calKtig  upon  the  piahMiff  to  iher  hii  deekumdoii^ 

orpixMluce  the  writ  on  the  tsULif) 
SttoneHf,  th9     TiftTnedbtelf  after  the  thie  of  the  dettoraUqp»  Mews  the 

Statement  in  the  margin  of  the  venue  or  coiirny  m  which  U  e 
*  268  facts  are  allei^cd  to  have  •occurred,  *.jui  in  wtiich  il  c  cjuse 
is  to  be  tried.  Tlie  doctrine  of  venues  is  expluined  and  cluci* 
dated  by  Lord  Manpjieldy  in  the  case  of  Fabriga.^  v.  iHot* 
iyfif^g^  and  in  the  note  in  Co.  Lit.  125.  a.  n.  I.  There iet 
^  tub§taHtial  and  a  format  distinction  m  to  the  iocaMiff  ^tfMt» 
^  The  tubttaiuial  distinction  with  regard  to  natters  ariHOg 

mtlan  the  realm  b  where  the  pitioeedbg  is  At  rrm^  ud  where 

the  effect  of  the  judgment  could  not  be*bad»  if  it  were  hod 

in  a  wrong  place,  as  in  the  caw  of  ejectmeii(»  where  posses* 
«•  8!on  is  to  be  c'cUvered  by  the  sheriff  of  the  county,  and  as 

iii.ils  ill  E:t^-;hr>id  aic  in  particuiui  counties  and  the  ofticcrs 
•*  arc  county  ofTiccrs,  the  judgment  could  not  have  effect  if  tlie 
"  action  were  not  bid  in  the  proper  county,(A)    So  with  re- 

gard  to  matters  that  arise  out  of  the  realm  there  is  also  a  sub- 
*^  atantial  distinction  of  locality,  for  there  are  some  cases  that 
«  arise  out  of  the  realni)  which  ought  not  to  he  ttManjr  wine 

but  in  the  ceontrjr  whem  they  arise ;  as  if  two  penoos  figlit 
«  in  France^  and  both  happening  casuallf  to  be  Jiere,  one  shaaU 

bring  an  action  of  assault  agamst  the  othert  ft  might  be  adssiht 
«  whether  such  an  action  could  be  mamtained  here ;  because, 
« though  it  is  not  a  criminal  prosecution,  it  must  be  hiid  to  be 
<*  r.  ;\iiiibt  tlic  i>eace  of  tlie  kinj^,  but  the  breach  of  the  peace  is 
*  ^'  merely  iocal,  •ihongh  tlie  trespass  ai^^ainst  the  person  istran- 

**  bitory.'/)  So  if  :>n  action  wei  c  broui^ht,  relative  to  an  estate 
«  in  a  £ureigu  country,  where  ibe  quesuoo  was  a  mauer  of  tk- 


(f )  +        Hop.  7-1.    '2  Sauii.l.  1.  ii.  ti'»!«,  V       tiUc  Pleader,  C.  20.  B«B. 

1.  1  Stra.  Uai>.  1  \Vii»  3<J.  o04.  Cow|i.  .Vbr.  Acdoii,  A.  a.    \'ia.  Abr.  Trtd, 

TiiM's  Pr»r.  3A  edit.  €94.  3fi9.  H.  «.  <2.  ftc.  wid  thic  Place.  7C».3, 
tn  A  Burr.  mi.  'ruld*«  Vxm,      W  7  T.  11.  5ti7,  588.  Port,  SS9. 

^1  c»lil.  -204.    4  Ehji.  licp.  72.  {f)  S<il  i/ti.:r<'  the  contr.-:  f'aC/'mU 

(c?)  <^''>^M'    '"t^f  not  trriM     kblc,  see  2  Bl.  Rep.  lOSiL 

veuuci  III  gcucrjii,  uic  (Sum.  Ui£.  Av>  \  m.  Abr.  H/)Ui'a  paccm. 
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.  17.  Ita  pari$, 

SccoiMaj»  tke 


'I'hc  f'jrnuii  distinction  arises  from  the  mode  of  trial ;  for 
trials  in  EiigUmd  being  bjr  juiyi  and  the  kingdom  tmog  di- 
^  \icled  kMD  counties,  und  each  eooBtf  comidind  as  a  aopamta 
^  dbtrkt  or  prioaipalilyi  k  it  abtohiloly  MooMaiy  tbat  thera 
^  thmAA  be  toine  oooiity  whore  the  actkm  Is  bmgfat  in  poit&- 
^  cttiar,  thai  there  may  be  a  pracois  ta  tfaa  sheriff  of  that 
•  county  to  bring  a  juiy  ftom  thence  to  try  \t{k)  This  mat- 
tcr  of  form  goes  to  all  cases  that  arise  abroad  ;  but  ibt  law 
makes  a  distinction  bt  iwcen  irun?jitoiy  and  local  actions.  If 
*'  the  matter  which  is  the  cau&e  of  a  transitory  action^  arise  , 

within  the  realm,  it  may  be  laid  in  say  county,  the  place  not 
«  being  material ;  as  if  an  ifOiprisoimMnt  be  in  MtkUesex^  it 
*>  may  bo  teid  in  Smrrnff  and  though  pmrod  to  bo  done  in 
^  dU§cXf  k  does  not  at  all  preveot  tho  |ilahitiff  from  recorer- 
ing  damages.  The  place  of  tramitoiy  actioDS  is  nerer  ma- 
terisl,  exoofM  where  by  particokr  acu  of  parliament  it  is 
**  made  so;  as  in  the  case  of  churchwardens  and  constables, 

and  other  cases  which  require  the  •action  to  he  broiii^ht  in       0  ^70 
«  the  proper  countv.    The  parties  upon  sufficient  ground  have 
•*  an  opportunity  of  applying  to  the  court  in  time  to  cliange  tho 
4«  venur,  bat  if  they  go  to  trial  without  k»  that  is  no  objedUon. 
So  all  actioDs  of  a  tranwlofy  nature  that  arise  abroadf  may  bo 
laid  as  hsppaniog  lA  an  M^gihk  ooun^;  but  there  are  occa* 
¥  akma  which  make  it  absolatoiy  necessary  to  state  in  the 
•*  declaration,  that  the  cause  of  action  really  happened  abroad  ; 
as  in  the  case  of  specialties,  where  the  date  must  bo  set 
foriii,  if  the  dccUuauon  state  a  specialty  to  have  been  made 
w  at  Westminster  in  iMiddkarjr,  and  upon  producing  the  deedt 
it  bear  date  at  Berigal^  the  action  is  gonO}  because  it  is  such 
«  a  miance  between  the  deed  and  the  decbiation  as  makes  it 
<*  appear  to  be  a  difiereat  instrument ;  but  the  law  has  in  that 
case  invented  a  fiction,  and  has  satdi  the  paity  shall  first  set 
QfUt  the  description  truly,  and  then  give  a  venue  only  for  form, 


(  S)  1  Stra.  646.  4  T.  R.  S03.  Std  tnr«  to  resort  to  sbraad.  Id.  ibSd .  € 
fMVivir  Uiere  be  aoeourtof  judka-  EiMt»599. 

(lb}C(i.Ut.  IS9.».b^ 
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Swond^jr,  ihe  ^  f/^^g^^  other  county.''  Fran  these  obeamtioiis  H  tff^ 

pears  that  ihc  points  as  iovcnuetmAy  be  coniiidered  pracucallf 
with  reference,  To  wherCf  or  in  what  couiiLy  ilie  ir::uc  is 
to  be  laid  ;  2(ily.  How,  and  io  what  parts  of  the  dcclaniiiuii  it  it 

tbey  are  aidei. 

•  iat.  Tlie  9mn<  m  mUm  ImoI  or  inmaiiorff4  it  Imit  it  WMk 
bekdd)  Midttiectiitebetntdiii  tke  cauMjiA  whicbtfeMiDjmf 
waft  really  oomoutiedi  or  the  fbiDadaot  hmj  iearar  wbeAtlMO^ 

on  the  trial ;  but  if  transitory,  the  venue  may  be  laid,  and  the 
cause  tri-'J  \\\  any  county,  sal)iert  to  its  bciai^  chunked  by  the 
court  in  some  cases,  if  not  iai  J  in  the  county  where  the  cause 
of  action  rett%  acoie*  We  wUi  Gon&ider,  when  tlie  venue  is 
local  or  tnoMitory  otooMMB  Uwf  and  vJmii  it  le  local  Iqr  tap 
tule. 

WViCn  tlic  Tc-  Whao  tkecauieof  actMooaldeiilf  iMWiaariaealtta  pwiicu> 
«ae  i«  ioc«L  |p,ptKeorfioiinly,UialM«^  Midih«wmi#ia«itbelii^ 

At  In  real  aotioiia»  waate,  yeerg  iin/kkMtw  aiaetanatt  fcr  the  t» 

covciy  of  iliL"  seisin  or  possession  of  land,  or  other  real  proper*- 
iy  XO  So  actions  thougii  meraly  for  damages,  occasioned  by 
injuiies  to  real  property-  are  local ;  as  trespass,  or  case  ioi  uui- 
tancea  or  wastCi  iac,  to  houses,  lands,  watercouraeii  syg^  of 
common*  waySf  or  other  real  propeityi  unleaa  theie  were  some 
coDtiact  between  tbepanieeen  which  to  gmind  the  aatiaB  j(a^ 
and  if  the  land,  kc  be  out  nftlria  kuiBdonfti  the  plaintiff  haa  ne 
remedy  in  the  £ngU9h  conita*  if  there  be  a  oevrt  of  juatioe  la 
resort  to  where  the  land  was  dtuate  ui)  and  when  the  pardea 
consent  with  leave  of  the  court  to  try  a  local  aciion  in  another 
county,  such  consent  should  appear  upon  the  recordXo^  Where, 
however,  an  injuiy  has  been  committed  in  one  county  to  land, 
situate  in  unotber»  or  whenever  the  actkm  is  founded  upon 


.  (/)  4  T.  R.  50k  Rep.  liW 

Com.  Dig.  Aclkrn,  N.  7  T.  R.  587, 
SiS.^  Cowp.  176.  7  Co.  «.  b.  S  Ler. 
1^1.    Hnr.  Abi.  Action.'^,  I>'»«iKlaBd 

(w)  Id.  ibki, 


(n)  J  T.  R.  50J  I  Sti*.  640.  Covp. 
180.   0  Cast,  508,  a99. 

(9)  Co.  lit.  m.  b.  196.  a.  n.  1.  Sir 
T.  Rftrm  an.  l  BsU.  Kei>.  SS.  Coai. 
Dig.  Aclimi.  N    It.     1  WHs. 
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two  or  more  raateii  il  'farts  wivicli  look  place  in  difierent  cou&«  //.  //.t  /rrr* 

Ucs,  liic  vcnuf  may  bt-  Liicl  in  eilher,(/i)  SnonUlt,  i'..<; 

I  .       .      «  -  venue. 

Jn  an  action  oi  ueutf  or  la  sure  jacius  on  ii  rcco^iusanrc  of 

btiii  by  biti,  and  ia  an  action  uf  debt  on  a  judgment  ot  a  court  of 

«ecord,  the  vritiir  mustbe  laid  in  thm  couaiy  wi^re  tiie  record  is  $ 

M  in  MiddiueXf  upon  tlM  joiigiMiit  or  vecogMtiBce  oC  ttUior 

of  db«  superior  courts  at  iy*Mtmm«0cr      and  in  Jkeim 

oa«i«cof{iiMicoof  bill  by  oW^i'iao^lo  IL  B.thoviwtit  1^  • 

laid  in  MiddicMtx^  thongb  all  the  previoua  proeeedtnga  wera  ui 

another  cotiBty.(r)    l'|x>n  a  raeo|^'iaa»ce  of  buii,  in  C.  F.  the 

vmue  may,  in  scire  facia*^  be  in  the  county  where  the  Uiil-piecc 

was  taken,  or  in  Midu'/<:sr.i  A  i)     liul  a  >iCiri-  Juciu^  ou  a  judg- 

njcuL,  ijciu^  only  u  coiiUnuaUou  of  the  lornjcr  suit,  and  not  an 

uriginui  proceeding;,  must  t)c  luid  in  the  county  where  the  venue 

waa  iir«i  Uiid,  the  defcndunu  being  aupposed  to  reside  in  that 

coiim]r«(')  And  wheo  M»«  aciiua  is  at  the  suk  of  an  adminiitrar 

tor,  who  has  obtained  admuiisiraiioii  in  a  peculLir  dioceaey  the 

vetmc  should  be  kid  wUbio  thosame»  though  a  mistake  in  the 

Jaat  case  caaooly^  be  taken  adwantage  of  by  special  deniurrer.dt) 

Debt  for  the  arrears  of  a  reot-char^e  against  tlie  pernor  of  the 

prolUb  nullicinj-;  ll.c  oiiL^in.il  gr.inioi  is  lociilj  ilie  (ii.ri  ndcini  being 

ciiiirgeablc  ui  respt  ci  of  liis  pofescssion,  •and  not  on  the  con-       *  27o 

tmclXi')    Anf!  it  iiaa  been  dtciued*  that  an  action  for  breach  of 

a  CM  stout  or  by-law  of  a  towo»  'i»  Joqd>4Mil,  ihiU  debt  oa  a  chil  ler 

is  llot.(;^') 

III  aU  actions  for  injuries  ex  4elki9  to  the  perton  or  to  ficr-  whm  thr  vr. 
40fi£U  pfoperty,  the  veuuc  is  in  iceneral  trsositoryi  and  may  be  10,^. 
laid  in  any  county,  though  committed  out  of  the  jurisdiction  of 


7  Co.JK  3l.  on.l  il.    *2  T.  II.  tlon  is  nf»t  correct  ;  llnin'^li  in  ftninc 

2,1^.    7    v.  It.  5b5.    Com.  Dig.  Ac-  sancuonctl  by  »lua  Ult  fniiu 

tii/ii,  N .  J.  1 1 ,  Jubtive  Builcr,  in  5  T.  R.  3S7.  i< 

(r/)TiilJ,  loa.?.  Vin.  Air.  Tmt,  knot  •  gnMiiil  of  i^ictial  demarw. 

II.  H.  '2.  pi  ir.    II  <b.  I'Jfi.  Iloll.  Al.r.908.  (;.  pi.  4.  Carth.  SU. 

(r)  3  r.:,si,  401.  vn.  X  p  rrs. 

(«)  5  KH«t,  -li;.*.  11.  h.  ndtl,  10J5.  (r)  iiob.  .17.    \  iu.  Abr.  tiC  TiiaK 

(/)  Ti  UI,  iO.>.-i.  n.  V.  II.  a.  2.  111.  ]«. 

(ii)  I  K(iU.  Ahr.  005.  G.  pt  4.   3  (w)  S  BU  R-i». 
T.  R.  3S7.  ST.K.407.  TLi»t>a!4- 

Vot..  I.       .  [  as  1 
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7/  Its  parti.  Mr  c«Mirt%(jf)  tr  of  tl»  idny^  ttemijinniT  iff)  utAAif^ 
f^ue."' '     ^^^^  agarnst »  memlMr.  oC  priuoMBl,  ki^A)  TImiii 

fbr  MflauUs,  batteries*  and  (kise  impriioiiinent|(a)  ^fiir  warik 

and  Ubel8,(A)  and  ior  ukiiig  away  or  injuiinj^  pci*sonal  proper- 
ty,(c)  and  for  escupes  and  false  retums,0/)  tnJ  ujion  baiit 
bonds,(r')  are  tran&ilory.  In  i^enera!  aUo  ucuons  ioiincJcd  upon 
eontractJt  are  transitoiyi  though  made,  and  even  stipulated  to  be 
pedonncd  out  of  the  kiagdowt  Sor  debitum  et  conWfiUMM  mm 
mmiUtu  loci.{/)  Thus  account,  asmtnpmt^  and  covenant  be* 
tween  the  original  parties  to  the  deedi  and  delK*  moA,  deiipoei 
m  In  general  traatiaofjt  mbjeet  to  the  cpum  ehangli^  4ha 
ytamt  IB  aowMr  caiea^ir)  The  neceaaity  thatin  a  hritabto  m> 
^  2T4      lioB  by  original  hi  the  King's  Beneh«  the  vaen^  ^  oat 

inm  the  orfgieal  wwktt  mntu  aho  he  kept  in  nB«.(A)  In  Uhm 
transitoiy  actions  also  in  if^  hich  the  court  will  change  the  x'^mte 
oii  ihc  defcndanrb  applicuuctu,  aiiU  vUierc  the  plainiitV  ivu.^hi 
wish  to  biiii^r  it  back  again  to  tlie  comity  where  it  Wtis  his: 
laid,  upon  the  usual  undertaking  to  give  material  evitleiict;  lu 
that  county,  it  is  necessary  to  lay  the  venue  ia  Uie£Miiin»Uiac« 
in  thf  conn^  in  wbieksuch  maieiial  evidence  can  begiran^p)* 
The  Trnue  in  In  an  BcUon  upoQ  •  ktm  Hof  non-paymcm  of  reot  m  nthm 
^nou.aalca.  (m^Ii  of  v|ieB       ^cOaii  ia  foosM  w  th> 

^tmimct  It  is  MmdMrf%  and  the  nmm  tmj  be  laid  in  aif 
oBontjr »  but  when  the  aoti«i  is  fimndedon  th9iknvi(|r^^UnM% 
it  la  healt  and  the  vcmm  must  ^  had  m  the  eountyi  lihtm  the 
estate  lics.C/)  These  peims  may  be  considered  as  they  arise  \ 
1st.  Between  thp  origutai  Jit^riu^  to  ilm  kase  i  iuly.  in  ih&  qim: 


(x)  tlowp.  161.  OlMn.  Uif,  lit.  Ac-  (/)  Cmu.  Dig.  Anmn.  X   1^.  1 

(y)  Id.  ibid.     S  Bl.  Rep.  IU28,  iiini.  61%  li«r«1  lliiyitf!^3S<. 

Stfil  qtMre  Covp.  ITG.  (j-)  r.ilb.  C.  P.  »k    I  SMttvi  fi^ 

(r)4n:.si,  ir,2,  ir..j.  „.  ij.    ^yhen  ihc  court  «iU  chio^ 

(»)  Cowii.  161.  Co.  Liu.  Hai.  the  vriiiic,      T'uin^'i  Vn^  M 

(6)1T.  H.*n.  to5J(i.  c.  x^vi. 

(c)  Com.  Uig;  Aetlon,  N.  13.  (A)  A«ite^  146.  44l>. 

?  ilk  nra  Via.  Alir.  Tk-iatJI.  ».  ^.  (i)  6  liaMi,  4.^1,  434. 

l'*-  (.;■)  As  to  the  turn- ilifTcri  nt  clc^rrjpn 

-  ('0  A   ^Vili.  336.    6ii\k.  ^TO.     \  Uuui.  oi  privities  mid  in  gvii cm)  b«v 

|£ast«  114.  $uf  tliejr  ^ffi^t  tku  veoue,  8C€  Uic  «- 

(c)  Fort.  36fi.    8tnh  797.    Laril  gnmoiit  m  9  T.  H.  WsM^ 

iiarm.  cj»»c,  3  C  o.  23.   Awl  I  SnunA;.  flRT  Hb 

'UU.  And  the  antes  ^  mui  6.     '  * 
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of  an  aiiciuiiioii  of  the  estate  of  the  U99&r  i  and  odiy.  Where  ^•pQrf 
the  estate  f>rUic  U  ^^s-f-  has  btxa  aahij^ned.  ^ 

1st.  in  an  action  of  debt  or  covenant  by  the  lessor  against  thd 
Itmee^  or  bjr  the  tetwe  agiailflt  tlM  Atmotv  Um  MMtVh  beiag  found-  « 
l;d  oo  tb<  mere/krMy^ewtiracf^n  trmitory^  and  though  the 
kind  lie  abroad,  the  vi&tm  may  bebmigfat  ia  iiwgiwtf  aod 
debt  fai  the  detioet  only,  by  the  lessor  agiiMt  the  eseeMiir  ef 
the  lessee,  is  ^trtnsltory ;  but  If  Ae  tctioii  against  the  e«KVter 
be  In  the  debet  md  detiiiety  he  bsln|r^l>>ns^  ^  tssigncei  the  ^  ^'^ 
!s  local.(/) 

^(lly.  An  action  of  covenant  by  the  assignee  of  the  rnfwrthd 
ai^ainst  the  lessee,  or  by  the  lessee  ai^ainst  the  assignee  ol  tlic 
ix- vcj  sian,  nprm  an  express  c  ri\<. nam  roiit.iincd  in  the  lease,  and 
running  with  the  estate  in  the  iaud,  is  transitory  by  tin  opera*- 
tion  of  32  Hen.  VIII.  c.  S4.(w»)  which  transfers  the  privity  of 
toatract  with  aspect  to  such  covenants,  to  aad  aganiBt  the  aa- 
algiiee  of  the  lener,  in  the  same  plight  as  the  leaer  had  them 
•egalnat  the  lesaee,  or  the  lessee  egsteat  the  leaaor.(fi)  But  m 
detthf  the  airig;nee(e)  or  defiaee</l)  of  the  leaaor  epiMt  the 
lessee,  whMi  is  aestainrirfe  alewuM  ssid  Is  eft 
the  piMtf  of  estate,  theeeilenhiloeati 

Sdly.  If  an  aetkm  of  debtor  enfswiaw  he  Iwmight  by  the  lea- 
sor,(  9)  or  his  persenal  represMllves^f')  «r  by  the  grantee  of 
the  reversion^  against  the  assignee  of  the  lessee,  or  the  execu- 
tor of  ihc  lessee  in  the  debet  and  (lc'.:nel,(0  the  venue  is  local, 
and  must  be  hud  in  the  county  *whdc  ilir  land  rics;(«j  and  if  27^ 
the  iand  be  out  of  Mnglandt  no  action  ciui  be  auppoctad  in  this 


(A)  1  SuunJ.  C4l.  b.  n.  6.  7 Co.  2.  a.  (»)  1  Saund.  838.  44l.  c  n.  6.  Cro. 

2  8tra.  776.  2  Salt  6.11.  .3  Lot  ISi.  Car    HS.    1  Wils.  I6i.  Vkl.  Abr.. 

S  Mod.  191.   S  East,  579.    Bac.  Abr.  I'ml,  M.  a.  2.  pL  90. 

IlL  AetlDiw  Mai  and  ttmMf.  A.  a.  (p)  Sb  W.  Iomii  S8.  Via.  AImn 

(OGttb.C.  P.9t.  OUb.Debc40t,  trial,  H.  a.  SL 

?  LcT  so.  Via.  Abp.tiLTrM«II.a.  (9)  2  East,  579,  5S().   CaKli.  18'J. 

S.  pi.  0  .Mod.  194.   7  T.  B.  »W.   1  Hwir. 

(ih)  I  Sound.  237.  S4l.  b.  n.  C.  190.  109. 

•CfMh.  Its.   1  Wilt.  16S.   8  T»  R.  (f>)  Laleh.  lOr. 

394.    1  Show.  lyn.    Vin.  Abr.  Trial,  (•)  I  Saund.  241.  c.  n.  6.    7  T. 

R  a.  pr20.   Privies  in  LlootI,  a*  the  583.     2  Ka'st,  580.    1  Show.  190 

bear  of  k«8or,  mi|^t  sue  in  covenant  199.    CartU.  182.    3  Mod.  d3C.  i 

at  Mmftoa  lav.       R.  395.  Salk.  SO. 

ta)  H.  AUr.  1  8Mnd.  SST.  441.  b.  (/)  Stfpta,  aoCe  (/}.  9  IC«h  875 

a.  6.  3T.R40t,40e.  (N}9£att«5% 
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JL  fi*  parta.  country,  (v)    The  action  at  the  aait  of  tlielMtor  tipii 
Scei*ddly»  tbc  bi^ncc  of  the  lessee  was  }^iven  by  the  common  lair,  snd  "was 
local  111  respect  ui  ilic  /lawtij  off*/«/r,ihc  privity  olaMiuuct  being 
destroyed  by  the  a*i^i"'nnicnt ;  and  I  he  assignee  of  the  rever- 
sion must  atso  sue  the  assignee  of  the  term  in  tlic  county 
where  the  Und  ties,  because  tbe  statute  32  Hgii.  VI IL  truisien 
the  privity  of  contract  to  the  BMlnnee  in  tlie  mtme  mmner  m 
the  iesMT  bad  it.(«)  For  iho  saiM  tooMH  ooTWiitlf  tke  »• 
•iif[iioo  of  the  ItMet  aseinit  the  leaior*  or  tbo  ftoMeo  of  tbe 
rerei'kioo,  Is  locel*  fi>r  k  Umva  tlw  oommon  har,  m  reipoct  of 
tbe  privity  of  estate,  ilhid»  is  alwofs  Utetl^x) 
Venot  «bni     The  stAtute  %\  Jbe.  L  c.  4.  s.        etiicts»thot  la  ««sil  m- 
lute!  *^        **  fcrmalions.  dccuraiiona,  &c.  for  any  offence  H^inst  any  /lenal 
*<  &UUutes  whether  on  the  Lchuil  oi"  Lackiii.^  or  .uiy  uilier  ixjrson. 
"  tlic  oiTciice  s\r.'\\  l)C  h'ux,  and  allej?ed  to  liuvc  been  comiuii- 
'*  led,  in  tht  county  wiiere  such  offence  was  in  truth  comntit- 
ted,  and  not  elsewhere,  or  the  defendant,  upon  the  general 
M  issue,  shall  be  found  not  guilty     aod  in  a  peasl  aoiiMi  for 
tbe  omission  of  a  local  dittjr«  prescribed  by  o  statatey  lift  ytam 
U  iocal.(9)  Lord  H9k*%  opinion  appears  to  baYe  tkees^  thift 
«  277  ibMaiaiii«ee]tMdedtofif4ec^m#etat»ies,(a)b«tfiM^Mseiirf 
dedikms^)  and  from  tbe  dfcftimMiince  of  tbe  leglskim  bav^ 
introduced  ati  esKprees  limlhir  ^«9e  in  euiiseqiNnt  peml 
acts,  passed  even  in  the  same  sesskm  as  the  above  statute,  tidi 
opinion  appears  to  be  ci  ioneous  ;  r)     It  ihereiore  follows,  thai 
in  penal  uc.iuns,  founded  on  statutes  pnssed  i^unc  the  21  si  Jae, 
1.  c.  4.  the  venue  is  iriinsitory,      at  coninion  law.  unless  other- 
wise directed  by  the  particuidr  act,  as  iu  the  case  of  usury^  fcc. 
Upon  tbe  common  law  pmciple,  where  there  are  two  nmetial 


(«)  1  SiMir.  m  199.  BbA.  Abr.     (6)  Pftrinr**       lift.  Aadr.  ft 

AetionH  loc:iI  ami  transitory,  A.  a.  aiiit  2  Su-m.  lUSt.  1  Salk.  37 2,  373.  5  M'M 

•ei-  rr  n  ->';?.    Ante,  Wy.  n.  (  /).  hli     (  ;.i  t1.    465.    Ltl.  Kaym.  a 0 

t  hnund.  1'41.  c.    1  Show.  199-  Com.  I  %  lit.  Actifwi,  N.  10.  Btf. 

(  r)  5  Co.  17.  a.   F.  X.  li.  146.   1  Abr.  lit  Aetkm,  qui  kan,  C  1  9tmL 

SsmkI.  Vit.  419. 9.  in  xhm  watem,  and  lee  tbe  cis* 

(f)  And  «t!0  .11  Etts.  «,  S,  MnicriiMi  on  ihv  3i]  .Inc.  X.  v.  S  2 

(r>  4  5*i.'t.  Efl*vi59.  At.d  Selwyn,  N.  P,  S^SkS- 

^oj  M  Uavm.  37 J.   Parker'?  Rpp.  1  ir!   .S  Ati.^lr.  an. 

186.  9  (;.-1irm,  X.  P.  SM.  ti.1fr.      (r)  «$ee  9t  Jso.  t  e.t7.    It  Aa. 

Bull.       P.  106.    TMd*a  P)rM»tia«^  Matt-c.  tf.  Aadr.^SL 
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tyci9  to  conftikute  tbt  offence  against  a  penal  st^ute)  and  one  if-  If*  /rr/r 
taqppcned  in  one  coantf,  and  Um  other  in  another  caunty»  the  ^^q^^^^' 
vontr  maf  be  laid  in  eSther ;  as  where  aueurions  contract  has 
been  nadem  Lmtlm^  and  the  usuHmia  fntereat  taken  in  Aiftf- 
rffeMi  er  vke  verm  i(cf)  and  this  atatuiedoee  not  affect  a  reme- 

■ 

df  ^iten  to  the  party  grieved.  ^ 

Some  actions  a^nst  particular  persons,  which  would  other- 
wibc  be  aaiibiioiy,  must,  by.  difltemit  suuucs,  be  laid  in  th« 
county  whcic  facts  were  coinniiucd,  or  the  pliiiDlifl'  will  be 
nonsuited  ;  as  actions  upon  the  ca^r  or  tre»fia*»  ;^inst  Juniicc* 
<if  the  fieaee^  mayors,  or  baiUfla  of  cities  or  towns  corporate^ 
headboRKighsi  port*reves»  tfmatablee^  lithin^-men,  chui^h* 
wardens,  Ice.  or  tther  pemns  aetlncf  in  illeir  aid  and  asalstancey 
or  bf  their  command,  for  any  thing  done  in  their  olRcial  *cap  * 
pacity  lie)  and  acdons  against  any  person  fisr  any  tMng  done 
by  hhn  »»  an  olih;er  of  the  «prftr,(/)  or  ttutmn8,{  f^)  or 
a£!;aiiiil  any  oilier  person  actinfif  in  his  uid,  in  cxctiition  or  by 
reuson  of  his  ofiirc.  And  by  the  statute  42  Geo.  HI.  c.  85.  8. 
6.  the  provisions  of  the  statute  21  Jar.  I.  c.  12.  with  repfartl  to 
Che  venue^  &e.  are  extended  to  alt  persons  hairtngi  holding,  or 
exercising,  or  beinj;:  employed  in  any  ftubHc  emfttm/mcnt^  or 
any  office,  station,  or  capadty,  either  cifil  or  miiit»Ty,  eitlier 
in  or  oat  of  the  kingdom ;  and  who  mider  and  by  nrtite,  and 
in  pursuance  of  any  set  or  acts  of  psrtlsment,  Ice.  have  by 
virtue  of  any  soeh  employment,  Ice.  pou'er  or  authority  t 
commit  persons  to  safe  cnstody  :  And  all  such  persons  having 
mu  h  power  hi:i\  uulhuiily  as  uforcs;*id,  shall  have  and  be  en- 
titled to  all  the  nriviles'e«i,  benpfit<i.  and  ad\ aiitat^es,  j^ivcn  by 
the  provisions  of  the  said  act,  as  fully  and  cflectually  to  all  in- 
tcuis  and  puqioses,  as  if  they  liatl  been  specially  named  there* 
in.  Provided  always,  that  when  any  action,  bill,  plaint,  or  suit, 
upon  the  ease,  tiespaas,  battery,  or  false  imprisonment,  shail 
be  brought  against  any  such  person  as  is  in  this  act  described 
.  as  aforesaid,  in  this  kingdoniy  for  or  upon  any  act,  matter  or 


(./)  2  T.  n.         7  Co.fl.  7  T.       (/)  2.T  Geo.  III.  c,  70.  «.  r>'\. 

V.  583.     iB.  is,  V.  m.  Antr,      C  )     ^-^  "       s«s.  2.  c  47.  b.S6 

27 i,  '272.  and  sec     Geo.  III.  c  37.  ».  2X 

(cj  21  Jac.  I.  c.  12.  t.  J. 
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//.  Its  j»u  .  ^I'incr  liouc  out  of  ihc  kingdom,  it  shall  be  lawful  for  the  plwn- 
Secondly,  ilic  tiff  bringing  the  same,  to  lav  such  act,  matter,  or  thing  lo  luivc 
been  (lone  in  fVeatminsCer^  ot  in  any  county  where  the  person 
against  whom  any  such  action,  bill,  plaia^i  or  suit,  shall  he 
broughti  shall  then  reside.  But  the  venue  in  an  action  against 
^^79  ^  constable,  8cc.  for  an  act  *not  done  in  the  executioii  of  lib 
office,  may  be  laid  in  any  co«inty.(A) 

So  actions  against  persons  acting  tmte  tbe  acta  itMiii^  fo 
mghwaya^O  or  nimfiikew^J)  or  tbe  mfittfti^*)  and  wrioos 
other  acts  are  local  by  express  pronaion«   And  mhfib» 
Welch  judicature  act,  if  a  transitory  c^Min  of  ac^  aridftgln 
Wales,  be  broutjht  in  any  court  Out  of  W<i£rt,aod  tke  vemu  be 
laid  out  of  the  principality,  and  the  plwntiffdo  notreeMr  101^ 
a  judgment  of  nonsuii  may  be  entered  against  him.(/) 
Mode  of  Ma-      The  venue  is  thus  stated  in  the  mari^in  of  the  dcclenlioiT, 
ting  die  vc-  ^^  ^fj^/^^/f.^,^  ^.        wit."(m)       Sucli  venue  in  tlie  marp^in  will 
aid  but  not  prejudice,  and  in  civU  cases,  if  the  name  ol  u  piacc 
mfyi  and  no  county,  or  a  wronij  county  lie  stated  in  the  bo^ 
of  the  decbtratian,  it  will  suffice,  because  the  place  is  idways 
construed  to  refer  to  the  county  in  the  margin,  though  anoiher 
county  has  been  mendmied ;  and  on  tbeother  hmd,  urhm  the 
proper  -ueme  is  laid  hi  the  body  of  the  dedaratkm,  the  eaonCy 
in  the  margin  vrlll  not  vitoe  ltj(/)  Bnt  m  erhnSmt  cases  the 
rule  is  njore  strict,  and  though  the  county  in  the  margin,  whMI 
^  *  280       eAr/iref{ftltf  referred  to,  "is  sufikient,  yet  it  must  cither  be  named 
in  the  body,  or  so  r.r/ircftsf:/  rcfciTcd  lo  in  all  cases. (m) 

In  statiut^  in  the  body  of  the  declaration,  the  venue  or  place 
where  the  facts  have  occurred,  it  is  usual  to  name  a  parish, 
town,  or  hamlet,  or  other  place  (not  being  a  hundred)  as  well. 


fAl  1  Sli-ft.  4it».     3nuiT.  ir>i.    2  tosij^iiil's   tlir  enmity,  but  w»s  only 

K-*!*.  Jii"|i.  5-'rJ.    3  V..-[>.  U«p.  2«*o.     5  n  «len«tlnruiii  of  each  accUou  or  p»ra- 

r.  U.         4  T.  It.  dSJ.  gif^pU   in  Utc   rvvord.  Cat.  Usmf. 

(0  13       III.  c  7S.  «.  «1.  Uanlw.       In  m<Uelmcnt%th«  woviv 

(  /■)  1.1  Cii'o.  III.  c.  S4.  ».  85.  "  to  wii"  Ri-e  fivquciitly  omittod. 

(k)  4'i      o  III.  c.  no.  s.  irS.  (0  l  S:.unrl  3ns.  n.  1.    3  WiLs.  .>J9. 

(/)  IJ  Geo.  Ul.  c.  51.  I  New  Kcp.  3  T.  -2  III.  Hep.  a*?.  Ue^ 

acr.  tcm^  Hkniv.  349.      BftmM^  Itt 

(••)  Lord  llArdu  irkc  was  of  opinion  Com.  Dijj.  PIcadrr,  C.  QO. 
tliat  the  v  nnl  ej,  hi  tlif  iiirirginof  ibc       {m)  1  Saiind.  JOS.  n.  1.  2,  Nobs'* 

UeclHration,  was  aot  origiDally  meant  Poor  Lav ,  141.   2  JCuMl,  66. 
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the  cuuiiLy.(n)     In  London  it  was  formerly  iicccssajT?  and  paH$. 
IS  stiH  the  practice  to  state  some  parish  and  ward,  thuu^jh  ai  vduc.  * 
other  places  a  city  or  town,  wiihoul  iianiini;  any  particular  pa- 
liibi  wift  •o&cicnt.Cop   In  criminal  cases  ii  is  atiU  aecetftaiy 
lo  owne  someypansh  or  towoi  fcc  as*w€U  as  Uie  county,  and 
the  ttitfimaiil  in  ao  indicuneot  that  a  party  committed  perjurjr 
at  QuUdkaU  in  Lotuhn  is  iiMufficienC«(^)   But  in  chU  actions 
in  the  superior  conrti*  as  the  jury  is  no  longer  de  vidueto^  USsnt 
statemfm  of  a  countjr  akmo  maf  be  «rfBcient,(v)  unless  whens 
A  kxuil  description  is  necessary,  as  in  replevin,  kc.i,r)  ^Vnd 
Jiib  even  on  /m  ul  btatutC8,(«)  unless  pari  of  tlic  penalty  be 
given  to  the  poor  of  the  parish  in  wliich  the  offence  wascom- 
miuedy  wiien  tito  aiuno  of  the  ftamli  ii  material. U) 

In  t^ferior  ciiurti»  vnleis  in  the  courts  of  the  counties  pala« 
tine  and  a  few  otiier  oourta  it  is  neceaaary,  in  addiiion  to  the 
atatement  of  tbe  eoonij  as  a  vemue^  to  aWi  tbat  every  mate- 
rial &ct  took  place  mthin  the  ^juriaUction  of  tbe  court  i  aalo  ^  SI 
amimptUt  aa  well  that  the  {Momiae  or  contract  waa  made^  aa  * 
that  the  gooda  were  aold>  or  the  money  had  and  received.  Sec. 
Vfiihin  the  Jurisdiction  of  the  court,  and  if  the  alleviation  be 
uiiiiuccl,  the  dctlaiauou  >viU  be  insuUiueat,  even  alter  ver^ 
iiict ;(//)  but  as  to  such  matters  as  arc  stated  only  in  aggrava-. 
lion  of  damages^  and  might  be  omiuedy  it  ia  net  ncceasatfy  to 
alJcgc  that  the  same  aroae  within  the  jurisdiction^v) 

When  a  tianaiioty  iwttter  haa  occuricd  oftrtMtft  U  may  b 
l^eneral  be  slated  lo  have  occurred  b  any  JSngUsk  couniy>  with« 
out  noticing  the  place  where  it  really  happened  s  but  if  the  real 
place  abroad  be  stated,  (which  la  neeeaiary  whena  deed  or  bill 
nf  exchange  or  other  iostrtiment  beers  dale  there,)  it  should  be 
shewn  vuidcr  a  scilicet^  that  it  happenetl  in  an  Knglish  county, 
as  for  instaiicc,  "  in  Minorca^  to  wit,  at  li  c«t  piimtery  in  the 


(n)  Co.  Liu  125.  a.  n.  2.  (»)  (  o.  Lit.  1*25.  b.    t»4  t;co.  II.  c 

(•)  CMI.JM.  30r.    Leach,  C.  L.  18.   J  F.^p.  Ilc;>.  21D.    2  Sauud.  376 

W.  II.  9-   Wmw,  W.  n.  a. 

(p)  I^nch*  C.      9Sa.   Coi  Ul  (0  3  F-*p.  Rop.  ai9. 

W  h  r,  ^2  (»;^  1  SauM.I  n.  n.  1.    IT.R.  151- 

(5r)       Lii.  125.  b.  n.  8.  Viu.Aljr.  8T.  K.isr.   Cro.  Jac.  502.   OT,  W. 

TriAl,  M.  a.  f .    9  Eait»  SOL  Cro.  764. 

734.  1  Sannd.  8.  a.  «  H.  Bl.  (»)  I  Saand.  74.  ».  L  Ba«.  Wtv 

IfiJ.    I-utw.  S37.  Plea,,  E.  t. 
(r)  8  £as(,  501.  I  Saund.  di7.  ti.  I. 
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JT,  JN  p»i9.  county  of  Mid(Uemx.**(9y  And  this  »  M|n«iU»  M»i|Mi«p0ft 
Sccdndiy,  the  of  biUs  of  ewchsagt  drawD  in  this  couatiyi  and  dtuA  a|  npMv 
ttcutair  plflctt^w)  In  ttatlnig  a  mtter  of  r«cQrd«  no  vmc 
teems  neceassrjrt  u;  ihe  record  mast  be  jnesamed  lo  wker^ 
the  court  is;(x)  but  in  pleading  an  Jkuh  juU^^iem  it  nwir  be 
0thenme.(i/) 

In  general  the  tfemee  should  be  laid  dtBttncfdj  to  every  matt" 
r/a/ jraverswibic  LACti(-)  and  iurmcrly  ihc  omiabiun  was  coriMdcr- 
ed  fatal,  thon:»h  issue  were  taken  upon  another  poini.U)  But 
*  282  'even  in  a  local  acric^n,  us  incase  foran  injuty  lo  a  watercourse 
no  precise  local  (iesnipiiou  of  the  nuisance  complained  of  is 
nccesaaiy,  iind  provided  the  county  be  properly  stated»it  issuf- 
fidentt  eieept  in  i«pievin.(4)  And  wkmrm  tberu  we  several 
frets,  y«tif  the  seotettees  in  which  Ihejr  are  BMed  are  Mpled 
with  the  conjunction  and*'  the  Bmvcnue  will  app^  to  ail  the 
facts.(c)  So  the  Pfic^mmamt  ol  a  contiact  witt  be  infiDrped  to 
have  been  at  the  place  wliere  it  was  entered  into.(i/)  though  it 
is  tisttal  to  repeat  the  vmw  to  e»ch  avermcnt.(<?)  Nu  vmur, 
however,  need  be  had  to  matter  of  inducement,  when  not  tra- 
veraQbl(\,  and  wJiich  consequently  caiinot  be  ined-^^f  )  iior  i:i  a 
vf/rttf  necessuiT  in  geneial  lo  a  neijaiive  allef^ation.^.^) 

Where  a  parish  is  merely  stated  as  a  vr««r,  the  cuuse  oi  ac- 
tion, though  proved  to  have  arisen  in  a  difiereitt  place,  will 
sustain  the  declarailon  \-jf)  as  in  debt  on  tlic  game  laws,  orio 
an  action  o£  hue  and  cry  afpunst  tbe  hundred  but  when  pad 
of  a  peval^  ia  given  to  the  poor  of  the  parish^  the  name  of  ths 
pariah  ia  matlor  of  ayhstancet  and  the  oScnce  siUBt  necessari^ 
be  laid  and  proved  to  have  taken  place  tbet'eio.(t)  So  in  an  ac* 


(w)  Cwrp.  170.  irr,  8.  Ante,  i#0. 
7  r  J{.  ei3.   I  Saunrl.  74.  n.  2.  5  T. 

K.  r.to. 

(tc)  ChUty  nu  Biils  of  Excliun^c,  2»1 
etiil.  3.>2.  n.  c. 
{9)  I  Vent.  e46. 

(v)     Kast,  'I "3. 

(r)  Com.  ni-.  lit.  !*I<-:»«Ut,  <\  ^2fi. 
ST.  R.  C20.    Ante,  -^8.    2  Halt's 
P.  C.  170. 

(a)  9  Leon.  S3. 

(/>)  '2  F.nst,  r.tt.i.  I'ohf ,  vol.  '2.  3''4. 
n.  c.   ikd  qudtra,  sec  C<r.  Lit  l'^.  U. 


(r)  I  ShuikI,        n.  S.    Cro.  Jae 

4i.",.  2  B.  ^<  I».  i.-;G,  lo-.  Com.  Dig. 
liL  I»Inai!er,  f.  20.  lluril.  hl.  LiU«^. 
'2.jr.  A  till-,  •-^v.•.  -i  IIalL-\  P  f.  J-?. 

(</)  Crn.  Elia.  880.  Com.  Dig.  lit- 
PlcRder,  C.  «K 

(r)  Com.  Dip.  lit.  Ph  adcr,  C.  "iKl. 

(/)   ri«>«.l.  IIH.    Com.  11%:  til. 

(c>)  Art'.-, '259.  n.i.  5T.II.etC 
(  if)  «  Kan,  503, 

(/.)  I.i.il  i<l.    3  Bap.  Rep.S19.  • 

S.»i:ml.  Mf\  n.  P. 
C#)  Id.  ibi«K  P««ikc'8  L.  L.  ly?. 
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tton,  thow^  YKA  locti,  if  Hie^tiiMioii  of  tand»  Of  <ilber  Mil  XKOa  #am. 

property  be  dcscribt-fl,  tlioiigh  *unnccessanly,  to  be  sJniatc  in  vcI^Jc^*  ^ 
a  piiriiciilar  parish  or  pljce,  lhc  plaintifi"  will  Lil  on  the  trial  if  *  283 
tlicrc  be  :i  mistake  (y)  B«t  if  a  fact  1)C  stated  lo  have  occurred 
"  at  or  near"  a  particular  {)lace,  the  mist;.ke  triny  not  be  so  mu- 
t!eml;(Ar)  and  when  it  is  doubtful  whether  the  place  where  a 
navigation,  fcc.  is  alleged  to  lie,  is  stated  in  the  dccJaroiion  as  a 
t*rattr,  or  local  deaeripl»iH  it  will  t»e  refetred  merely  t% 
tbe  Venice  and  need  not  be  proved  to  be  atMeh  place.(/)  Tlie 
ttiocle  of  dcseribini;  the  place  or  -ptwue  In  trcapaaa,  replevin^ 
asid  other  pariicnfaur  adioNa,  b  stated  in  the  noma  to  tKe  aeteral 
preoedents  in  ancfa  actions.(ivt)  "  ^ 


: — :     »K  ■ 


'  At  common  law«if  it  appeared  u/ion  lAr  that  the  ccm-  Crniwqncfi- 

tract  or  cause  of  action  aixm  in  a  county  different  from  that  in  of  vilut','*jind 
which  the  t»«H<e  vns  laid,  it  \\-;is  crmr.C-O  l.ul  by  16  and  17  whemldcd. 
Car.  11.  c.  8.  "  AOer  a  verdict,  judgment  shall  not  be  &t«iyed 
"  or  reversed,  lor  that  there  is  no  ri|;ht  vrnnf',  so  as  the  c;iuse 
"  were  tried  by  a  jury  of  the  proper  county >  or  place  where 
the  action  ia  laid  and  this  atatute  extends  not  oniy«>thoM 
casea  where  there  is  a  wrong  venue  in  the  p  rapercoumjr,  but 
also  to  tluMe  wiiere  the  cmise  has  been  impniperiy  ttied  in  a 
wrong  coAntft  and  whether  the  objeetlen  appeared  tiie  record 
6r  not  (o)  And  the  alat.  4  Ann*  c.  16,  a.  S,  esiendt  tbia  pro« 
vision  to  a  judgment  by  confession  *m/  dkiif  oP  nesanm  i>if^  Hf  284 
fPMf b«.(  /})  And  the  same  proviaion  ia  extended  tnpcnal  aetiena 
hy  the  4  Geo.  II.  c.  ^.(7)  But  as  ktfenwr  courts,  not  of  re- 
cord, are  not  inchuled  in  these  acts,  a  declaration  in  the  countv 
court,  omittini^  the  necessaiy  allegation  as  to  the  subject  matter 
of  the  aciioa  having  ari&en  wiihiii  tbe  juriadtctiosiy  will  still  bo 


( /•)  t  r.sp.  Uc  I..  Cr.K    '2  n.  k  p.       (o)  1  S.mnd.  ':47.  n.  X    7  T.  R. 

«  Uv.  33i.    Salk.  45  ?     Rnr.  5*t.<.    2  Eft&t,  580.    2  Jliwncl.  5.  g.  in 

Abr.  Trcs|iaM,  K.    Strn.  595.  6  lia^t,  ti<ttos. 

(/>)  5  Co«.  Kcp.  555.  Barnc!^ 

(ib)  Ptmkc's  I..  F..  t9^    4  T.  R.  m.   Lntw.  WT. 
.65^.  :-f.l.    I  R.  be  F.aii.  iq)  Wilier  son  r.nx.    TiOdN  Trai 

(/)  2  K:»st,  4'.»r.  .1*1  c«lit.  S.iO,  S-U\  IhM  see  4  F.ast,  .^K,*, 

(m)  Po^t,  vol.  2.  I  Sauml.  5\T.  n.  1.  JSS.  where  the  fa-tUct  was  wt  sisi(i(r« 

(a)  Com.       Ul  Actioni^  N.  6.  1.  thongh  nn  objeftinit  taken  at  X.  P. 

SattMil.  74.  n.  2,  ante,       n.  («)  (l). 

Vox..  1,  C  26  1 
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It  Jt9  part9.  insufficient)  even  after  venUct.(r)    Hence  it  follows,  that  evem 
^^^<Ht|jp»  iu  local  and  peital  ncikiDft  in  the  sufierior  oonrUi  the  only  modet 
.    ^"^^^  flC objecting  tt)  the  vemu^  are  by  deiiiurrer»(«)  or  at  the  trial  as  i 
groiiad  of  sioiisiiit«(4)  except  In  the  action  of  ejecimenty  in  whicli, 
abo  a  difficulty  would  fr^e  with  reipect  to  the  ezec«tiaii»  be* 
cauie  th#  sHoriff  of  one  coiio^  cannot  deliver  tne  pcasesuon  ol 
landin  anothar^tf)  In  heal  actions,  if  the  venue  be  laid  i&  the 
iprong county,  and  the  objection  appear  upon  the  record,  it  is  clear 
that  I  he  4cfendaiil  may  demur  ;(h)  and  if  it  do  not  appear  on  re» 
cord,  nwy,  under  thegencial  issue,  d\:\\[  himself  of  the  objec- 
tion at  the  trial  as  \Ue  ground  of  nonsuii  ;(v)  as  in  trespass  or 
ejectment,  on  the  plea  of  not  guiiiy,(ty;  or  in  replevin,  on  the 
pl(;aof  non  ccjiit.{x)    And  even  in  uansitoiy  aptions  an  unne- 
cessary precise  description  of  local  silutttion  may,  if  erroneoui, 
#  285      1m»  iiit«i  on  the  trial  ;(y)  though  *where  the  desciiBliiNi 

by  way  of  it  will  be  otbei'wtse.Cz)  And  if  al!)cvil,,d|fnr^' 
ft  oji,  Qr  vmiMt  whtn  neeemsnf^  be  omitted^  it  is  not  nwtter  ol 
nonsuit,  but  of  demurrarr  or  arrest  of  judgment  ;(a)  and  bg/ 
pleadit^  over  to  the  merits,  any  formal  defect  in  the  venue  is 
aided  and  in  transitory  actions  the  omission  of  a  venue  is 
aided  at  common  knv  by  a  judgmeni  bu  dijau/f^  because  llie  tic* 
fendant  Uicreby  admits  that  there  is  noihin^  to  lry,(c)  and  any 
ohjcction  to  the  mode  in  which  the  v0iue  is  stated,  mu/H  bo 
taken  by  demurrer.(d) 
Thirdly,  the  Whatis  termed  the  emmnemeemeut  of  the  declaration  foUows 
(ommeuce-  ^  utfttie  in  iho  margin,  and  procedea  the  mona  dreumtmtmt 
ttmtfmmi  -of  tho  emue  of  /eeHon*  |t  cootabs  a  sutemoot,  lit. 
Of  tho  nantti  of  the  pavtaea  to  the  suit,  and  if  they  sue  or  be 
•Had  in  another  right,  or  in  a  political  capadty,  (as  executory 
•asignees,  or  yui  tamj  8cc.)  of  tlie  character  or  right  in  respect 


(r)  Ante,  m  t  T«  R.  151.  I 
fiauntl.  74.  n.  I. 

(«)  I  Wils.  165. 

(/)  7  T.  R.  .^88.  2  Ea»t,  580.  Cowp. 
4ia.  SBt  KUd. 

(f/)  7  r.  H.  597,  58B.  Covp.  170. 
A  me,  '251. 

(m)  I  Suuml. '241.  t  Carth.  18^2. 
7  T.  R.  588.  2  HI.  ilep.  10/0.  3  T.  K, 
M7.  IWSi.  I6S. 

(t?)  Supra,  note  (t).    i  Sid. 
'  (w)  Id.  ibid.  StMuiiS. 


(x)  1  Savnd.  Mr.  a.  1.  Poil.  ««t 

8.  364.  n.  (c).  acc.  2  Gilh. 
166.    2  \S  \h.  .355.  temb.  contra. 

i!,)  Anil',  1283.  n.  (/). 

(r)  Ant^  883.  n.  I. 

(rf}2Eiut,499.8Wila.S54  FoK, 
vol.  t'.  3f>].  n.  (<»). 

{h)  2  L.I,  U:»yiu.  10.19.  Dyer,  15. 
a.  Cam.  Dig.  Hcvlcr,  85.  3  T,  Jl, 
dSr.  Pott,  vol.  8.  .164.  B.  (r). 

(()  T.ul\v  '::-i7.    Cl>Ow  £Us. 
3  T.  II.  387. 


y  i^  L  o  i.y  Goog 


« 

OF  THt  DECLARATION.  285 

of  which  they  arc  parties  to  tile  suit.  Sdly.  Of  the  rfi6<te  in  IT.  Tia  pnrtt. 
which  the  defendant  has  been  brought  into  court ;  and,  3dly.  A  Thii^ly.  the 

.  .  ,  coiiirDcuoe* 

brief  recital  of  the  form  of  action  to  be  proceeded  in.    It  is  meui.  * 

obvious  that,  independently  of  express  regulation  or  precedent,  « 

tome  introduction  to  the  substantial  statement  of  the  cause  of 

action  would  be  necessary,  and  the  commencement  adopted  in 

practice  is  useful,  as  pointings  out  that  the  defendant  is  duly  in 

court  to  answer  the  complaint,  and  concisely  intimating  thB 

character  in  which  the  parlies  sue  or  are  sued,  and  the  'nature       *  286 

of  the  action,  by  which  the  parties  interested  in  the  pleadings 

are  enabled  more  readily  to  direct  their  aitetiiion  to  ti)e  subie- 

quent  pans  of  the  declaration. # 

When  the  defendant  has  been  arrested  or  served  with  process 
by  a  xvrong  namr^  the  plaintiff  may  declare  against  him  by  his 
rijjht  name,  whether  he  has  appeared  or  not,  and  though  the 
plaintiff  has  entered  an  appearance  accordiujj  to  the  statute.(^) 
In  such  case  in  the  King's  Bench,  it  is  usual  to  state  the  fact 
thus  : — "  to  wit,  ji  B  complains  of  C  Z),  arrested  (or  if  not 
bailable,  terved  with  process)  by  the  name  of  E  /*,  being  in 
the  custody,"  Sec.     And  in  the  court  of  C.  P.  the  declara-' 
lion  runs,  "  C      arreuted  by  the  name  of  E      was  attached 
"  to  answer  ^  /?  of  a  pica,"  8cc.  and  in  each  court  in  all  sub- 
sequent parts  of  the  declaration,  the  real  name  only  is  to  be  in* 
serted.    The  words  arrested  ov  served  Kvith  firocess  appear  to  be 
preferable  to  the  word  sued.(f)    IT  the  /ilaintiff*a  name  be 
mistaken  in  the  process,  the  mistake  may  be  aided  in  like  man» 
ner.(^)    It  is  not  necessary  in  any  case  to  state  in  the  declara* 
tion  the  addition  of  the  defendant,  either  of  place  or  degree, 
for  the  statute  of  additions  docs  not  extend  to  declarations. (A) 

In  the  King* a  Bench  in  actions  by  bill^  against  a  person  not 
privileged,  whether  he  be  in  the  actual  or  au/i/ioscd  custody  of 
the  marshal,  the  declaration  (except  in  Middlesex  when  the 
'allegation,  as  to  the  supposed  custody,  is  unnecessary )(/)  be*       ft  287 
gins  by  stating — to  wit,  «f  B  complains  of  C       being  ia 


(d)  1  Snund.  3IS.  n.  3.  Ill,  113.  0  ( ^)  Ante,  251.  1  B.  Sc  P.  40.  t 
T.  It.  130.  An«tr.  g.M. 

(e)  Ante,  2S0.  .3  Eart,  ir,7.  arc.  (h)  3  B.  &  P.  395.  Com.  Dig. 
3T.  R.  611.  coo/.  TidU,  512.  i  B.  Pleader,  C.  9.  2  Eip.  R*p.  7«7.— 
k  P.  105.  r47,  648.  Ante,  fl47. 

(/)  I  B  k  P.  64-  CO  l>)  '?r.  "« 
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If,  Its  pant,  « the  ciistiMty  ^  the  nianh«l  of  tho  nianhalsctt  of  our  )otA  the 
Tliii^lT,  the  it  \iii^ar  btiurc  li  e  laiifi:  himstll,  ul  a  pica  of  trespass  on  the 
mcou  '  **  case,  ficc.  (jor  as  thr  Jirm  of  action  may  be  :)  For  that  wherc- 
"  as,"  Scc.(y)  and  a  bill  against  an  actual  prisoner  in  the  cus- 
tody of  the  nuunibiil,  Sl«4ia  vacation  as  of  the  preceding  term, 
conUiins  a  special  mcmonmduin.(i(:)  It  was  enacted  by  the  4 
«nd  5  WitUam  and  Afer^i  c  31.  s.  3.  that    io  all  declaratioas 

against  a  firUotto'  deutned  in  prison  by  yirtuf;  of  any  writ 
<.*  or  process  to  be  issued  out  of  the  C^uri  Jang*§  Benchy  it 
«'  shall  be  alleged  in  wtody  of  tokat  Aheriff'^  bsdliff,  or  steward 

of  any  franchise,  such  prisoner  shall  l>e  at  the  time  of  such 
**  dcclaraiiun,  by  virtue  of  the  process  oi  ihe  said  cuuri, 
"at  the  suit  of  Uie  plainiiiVs;  which  allegation  shall  be  as 

good  and  effectual  as  if  such  prisoner  were  in  the  custody 

of  the  niarshai."  This  statute  does  not  extend  lo  proceed' 
tugs  by  originaif  or  in  the  Common  Pleasi  or  Exchequer,  and, 
tberefoi«»  the  above  allegatioo  is  otiyi  necessary  when  thp  plain* 
tiff  proceeds  upon  a  bill  of  Middluex^  or  tatitat^  or  by  attach- 
ineot  of  privilege ;  and  if  the  cause  of  action  be  not  bailable* 
the  same  plainiifft  or  a  third  person,  may  in  K.  B.  proceed 
aj^ainstthe  prisoner  as  if  he  uere  at  lari;c.(/)  In  cases  within 
5288  ^^^^  declaration  omit  *ihe  requisites,  the  dtlcudani 

may  be  discharged  out  of  t  ubtotly,  or  may  denmr  generally. (w) 

In  the  Kin^s  Bench  by  original-,  the  commencement  of  tlie 
declaration)  with  the  exception  of  the  name  of  the  couit  at  the 
topt  is  in  general  similar  to  that  in  the  Commtm  Fkaa  against 
persons  not  privileged ;  and  which  in  c$mm/ititf  case^  and 
tfovoTt  runs  as  follows  to  witi  CjD  was  attached  to  answer 
«  «tf  of  a  plea  of  trespass  on  the  case,  tec.  (ora»  the  form  qf 
•«  ociion  nmtf  be  and  thereupon  the  said  J  li,  hy  E  his  at-- 
^  iomcy»  complains  for  tiiai  wlicrcas,"  SccC'O    The  dcfend- 


(»  3B.  «  I*.  699.    Cora.  Di^.  lit.  TidU's  IW  U  cnlit.  311.    IT.  H 

PledUcr,  C.  8.  Sec  Ihefiirm,  Shut  iff  Sec  llic  rurm.  Sheet  of  form*, 

fi/rm,  and  poft»  vol.  2.  S. 

{k)  Ante.  2f,2.    8  T  R.  64.3.    S  (m)  1  Wils.  li'  21^1.  R»ym.  1S6S. 

Snniul.  1.  0.1.    Sc«  the  fomit  jSAtfrt  Com.  Dig.  tiu  Pi«ftder,  C.S.  See 

of  f anna.  vul  C.  ^1 

(0   lo^  K.  3.  616.  6Ui  ulit.—  (n)  I  tiauad.  31S.   SSauad.  Ln-l 
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*      ant's  uddiilon  of  uhude  or  dcL'ree,  ought  not  to  Lt:  uiscrtcd,(o)  JF  h  pm-tp 
and  the  sutement  that  Ibe  plainiiif  complain*  by  more  tliaii  on«  i  i'^iy,  the 
attorney,  wouM  be  impropei^(A)   And  in  the  Common  Plcus»  meot. 
or  bf  originai  in     B.  it  would  be  incxHrect  to  begin  the  d«« 
claraiioQ  wiili  a  fuerUur^  as  in  tbo  Kiag^  Bench  bf  blU^^} 

With  reapect  to  the  first  part  of  tMs  fi»rai»  it  is  observabiD 
that  in  actions  of  aMiifliA«*r»  Maey  ir#^aM»  i^^eMKn  ,  . 

the  orif^iiBal  was  an  aitnthmemt^  the  oommenoemcnt  of  the  do* 
tlaration  should  state,  that  the  defendant  was  attached  ;  and  in 
actions  of  uccuunt,  covenant,  dcbi,  (Jciiaue,  annuity,  a.aii  re- 
plevin, xvheie  the  original  is  u  .'tu/nmonn^  ihc  declaration  should 
state,  t!ia?  the  defendant  was  «uwmoneJ  to  answer. (r)  But  for- 
merly when  the  declaration  stated  that  the  defendant  was  sum' 
monedf  instead  ol  attached,  or  vice  vrr«a,  the  defendant  could 
not  dstftiir  without  craving:  *oyrr  of  the  originiU»  and  setting  i|  4i  289 
forth  in  order  to  shew  that  it  did  not  wairantthe  declaration  ;U) 
and  as  the  defendant  cannot  now  have  wfer  of  the  writ)  thb 
technical  objection  is  no  longer  avaHableXO  And  in  general 
the  recitaly  or  reference  to  the  writ,  in  the  commencement  of 
the  declaration,  is  not  conbidcrcd  as  any  purtof  the  declaration, 
and  consc(^uently  a  inibtuke  Uicrein  is  no  ground  of  demur- 
'  rer.(«) 

Anciently  it  was  the  practice  in  all  actions  founded  on  an 
original  wiit,  to  repeat  the  whole  writ  in  the  commencement 
•f  the  declaration ;  and  it  is  said  that  when  the  pleadings  wem 
ore  lefittff)  the  writ  being  retumed>  and  the  parties  having  ap- 
peared) the  counter  read  the  writ  to  the  court)  and  then  men- 
tioned the  time,  placC)  and  circumstances)  and  the  particular 
damage  accrued  totheplaindlF;  and  if  a  material  variance  ap- 
peared between  the  writ  and  declaration,  the  defendant  might 
h..\c  lak'jii  advunta.t^e  ul  it,  tiilar  by  motion  in  arrest  of  judg- 
ment, writ  of  error,  plea  in  abatement,  or  dcmurrer.(v)  But 


(»)  Ante.  947. 9M. «.  h.  (f )  1  Sannd.  318.  a.  Ho»S' 

(  /')  4£ut»  195.  Tidd,  390^  391.  1  B.  (c  P.  646. 

avUilh.  (u)          Rep.  848.    LiL  Ra^. 

iq)  Com.  Dig.  tit.  Pleader,  C.  11.  903.    I  H.  UI.  25(K 

()')  Cam.  Di|^  tit  Pteader.  CVL  (v)  1 B.  %  P.  3G7.    Gilh.  C  P.  4r. 

(«)  1  8«iind.  Sit.    lit  8L 950.  $Wils.  394.    1  Saunct.  3lS.  ». 

14.  Rajm.  903.  Com.  Dig.  Pleader,  C.  IC.  ' 


L.iyui^  o  l  y  Google 


OF  THE  UECLARATION* 


//.  Itt  partt.  ttiis  practice  was  altered  in  some  actions  by  a  nile  of  the  coQrl 
Tiiintiy.  the  of  C.  1\  A.  D.  1 654,  hf  which  it  wa«  ofdered  that  in  fblure»  de* 
metti.  elaratiofit  in  actions  on  Mr  aue^  and  on  general  •uuutts^  other 

than  debt]  should  not  repeat  the  oiigina!  writi  hut  only  fhfe  wi- 
iure  the  act  ion,  as  that  the  defendant  was  attached  to  answer 
the  plaintiff  in  a  plea  of  trespass  on  the  case,  or  in  a  plea  of 
*  290  trespass  uml  i  unieiiipi  aj^ainst  'the  foi  m  of  the  statmch  )  And 
though  it  is  slill  ihe  practice  in  a  drr!a'-citi<in  in  trt  n/iasii  ri  tt 
armiB  in  the  Common  Pleas,  to  set  forth  the  supposed  >vrit,(w) 
h  would  probably  now  be  deemed  sufficient  merely  to  state^ 
that  the  defendant  was  attached  to  answer  the  plaintiff  in  a 
•*  plea  of  trespass  at  least  this  was  held  sufficient  on  a  gene« 
nd  demnrrer,  as  long  ago  as  the  3d  of  WUSam  and  Marif  /(x> 
and  now  It  would  probably  be  held  good  on  special  demurrer^ 
for  this  short  recital  is  intended  only  as  an  intimation  to  the 
court  of  the  nature  of  the  aciion.(f/) 

AVhen  it  may  be  do\iblful  from  the  otlier  parts  of  the  de- 
claration, what  was  the  intended  form  of  action,  the  statement 
ki  the  memorandum  may  be  decisive  and  when  in  trespass, 
the  supposed  writ  is  recited,  it  is  considered  as  part  of  the  de« 
claration,  so  that  if  it  cont»hi  the  words  vx  et  armh^  It  will  aid 
the  omission  in  the  count  part-C^)  The  omission  in  the  Com* 
mon  Pleas  of  the  words,  ^  and  thereupon  the  said  ^  By  by 
*  •  JK      his  attorney,  complains,"  &c.  thou};h  untechnical,  is  not 

demun-able.(*)  Where  one  of  several  defend. mts  has  been 
outlawed  upon  an  oiii^inal  writ  in  either  of  tlie  courts,  the  dc« 
claration  should  in  the  connnencemcnt  state  the  outlawry  in  the 
particular  suit.(r)  And  where  one  of  several  plaintiffs  or  de* 
m  5291  fiottdants  dies  after  the  issuing  of  *the  writ,  and  before  decla- 
radoii)  the  commencement  should  suggest  such  deatfa^d) 


(*)  iSaund.  318.  n.  3.  12  WiU. 
105.  Sauiid.  3r6.  n.  6.  Com.  Dig. 
Aellon«iiUieCMe»  lB.tcP. 

367. 

(if)  Se«  Uie  iaim%  pMt,  «L  8. 

art). 

(j  )  CarUu  108. 

Or)  1  SmuimL  3IS.  n.  3.  Coin.Dii. 
dt.  n«wl«r,  C.  9.  tl.  It) 


(r)  6  T.  R.  130. 

(a)  Lutw.  Com.  Dig.  tit. 

Pl«ftder,  C. !«.   SSu«.  1093. 

(/O  1  n  8t  P.  966. 

(t)  .s  iiiist,  UK    1  Will,  rs  1 

East,  133.  Sec  tho  form,  vol.  'i.  p.  3. 

{d)  8  and  9  Wn,  lU.  e.  11  %,7, 
IBoiT.SSS.  ^^Skm^firm. 


OF  THE  DECLARATIOK. 

In  ll»  Exeheqncrf  the  commencemeftty  after  «l*th|g  tlw  IT.,  n»  ptHt, 
tlUe  of  the  court  ttid  term,  rant  thus ^  to  wit,  d  By  adebl-*  Thii-diy,  Ui«. 

commeoDe* 

or  oi  our  Lord  the  King)  cometh  before  the  Barons  of  his  mem. 
"  Majesty's  Exchetiucr,  on  -----  -  -  the  -------  day 

«  of  -  {ihe  return  day  of  the  proems)  in  this  same 

"  term)  by  M  I*\  his  attorney,  and  complains  by  bill  against 

C  D,  present  here  in  court  the  same  day,  of  a  plea  of  trc&pasi 
•(  oo  the  case,  Sec.    Forih«twherea&»'' '  t 

In  suiu  fay  iniams}  or  by  or  egeinst  asaigneesy  executorsi  atr 
tomiea*  Ice.  the  cQntmeocenent  variea  from  the  above  fbrms* 
lofiuiu  are  stated  to  sue  by  guardian,  or  /irochein  ami,(,e)  The 
f9pttaei}tative  character  of  astdguees  and  exeeutore,  should  be 
stated  in  the  commencement,  though  it  will  suffice  if  it  appear 
in  the  other  parts  of  the  declaration ;(/)  and  in  actions  of  debt 
by  or  against  executors  or  adjuinisiralors,  in  that  cli^i  jcicr, 
the  words  **  orves  to"  nuist  be  omiitcd  in  the  connncncc- 
xnent  'y{g)  but  assignees  of  a  bankrupt  may  sue  in  the  debet  itxk^, 
detinet.(h)  An  executor  de  son  tort  is  stated  to  be  executor  of 
the  last  will  and  testament  of  the  deceased,  the  same  as  against 
n  rightful  execuior.(i)  In  actions  by  or  against  attonues,  peerSy 
and  members  of  parliament,  their  privilege  as  such  is  stated 
in  the  introduction.(^')  *Tb6  various  forms  are  so  numerous,  4^  392 
that  I  have  here  only  mentioned  those  which  most  frequently 
occur  in  practice  (it)  * 

The  statement  of  the  cause  of  action,  in  which  ail  tiic  re-  Ftwmhly,  Uie 
quisUcs  ol  certamty,  wlncli  wc  have  already  considered,  must  ticm. 
be  observed,  necessarily  varies,  according  to  the  circumstances 
of  each  particular  case,  and  ihc  fonu  of  action,  whether  in 
aa^um/iMty  debt*  covenant,  detinue*  case,  trover,  replevin,  or 
trespass,  the  nature  end  genetal  applicability  of  which  actions 
bave  already  been  considered, 

Id  Mtunifiiitt  the  statement  of  tlie  cause  of  action  b  either  1  A0sdi|)« 

Mb 

9fteeiai  or  g<nerai.   The  forms  of  such  ^fitdai  totmu  in  09^ 


{e)  2  Sauiiii.  117.  f.  a.  1.  Sv«  the 
ftnn.  Sheet  of  formt. 

(/)  I  s,,        Ill,  112.  n.  i>. 

{t^)  D,. II.  Dig.  lit.  Pleader,  2.  D. 
1,  i  W.  8.  iSauua.  1.  112.  o.  1. 
3  i^t,  8. 


(A)  2  T.  R.  46. 
(i)  iSannd.MS. 

0)  2  Shu  ml.  1.  n.  1.     ST.  R.S«$. 

.1  I?  k  P.  7.    Sec  tlie  SJieet  nf  fnrmf 
(k)  Sci'  the  various  funus  in  the 
Sffteet  <^  J'orm, 


6T  TfiE  DBCt  ARATldN. 

n.  lu  pr.rts.  wumpiit,  as  mo8t  frequeiuly  occur  In  pncdce,  are  given' in  the 
Pourthiv,  the  leeoQd  volume.  We  will  firat  constder  the  rales  to  be  ob- 
tion.  served  In  the  structure  of  sueh  v/ima/  couots ;  In  which  six 

pcMots  are  pnnclpelty  to  be  attended  to»  m.  Ist.  The  Induce- 
ment. 2ifly.  The  consideration  of  the  contract  Sdly.  The 
eontract  itself.  4thly.  The  necessary  averments.  Sthly.  The 
breach  ;  and,  6thly.  The  damaii^cs. 
fmlaccmcuu  An  inducement^  in  an  action  of  assjunftdl^  is  in  thenntxlre  of 
a  preamble,  statiiii^  the  circun^stanrcs  tinder  '.vhich  the  contract 
was  made.  A  formal  inducement  docs  not  appear  to  be  in  any 
ease  necessary  in  pleading,  it  would  be  sotHdeat  if  the  subject 
matter  of  the  inducement  were  alleged  in  any  other  port  of  the 
declaration ;  but  it  is  useful  in  composiiiont  In  order  to  avoid) 
in  the  description  of  the  consideration,  or  of  the  contract,  a 
S  295  variety  of  facts,  the  stat^ent  of  which  !n  one  ^continued  sen- 
tence of  great  length,  mi^^ht  be  scarcely  imclligiblc;  Thosin 
;in  action  on  a  wager  (ja  a  horse-race,  it  is  usui.l  to  begin  the 
declaration  with  an  inducement  of  the  t  xptcied  i".cc.(/)  So  hi 
assumfidt  upon  an  award,  the  existing  dificrcnces  between  tljc 
^rties  are  concisely  stated  and  on  u  contract  to  pay  moncf 
upon  consideration  of  forbearance,  the  declaration  begins  by 
stating  the  debt  forborne,  and  the  proceedings  that  were  stay- 
ed.(n)  But  where  theLinere  statement  of  the' consideration  and 
promise  will  be  sufiiciently  intelligible,  without  any  prefatory 
allegation,  they  are  to  be  set  forth  without  any  inducement*  as 
in  declaradons  u])on  bills  of  e^cchangc,  8tc.  which  should  pro- 
ceed at  once  to  state  the  consideration  or  contract,  without  i\v\y 
preamble  of  the  custom  of  mciclKail::,  which  ought  not  to  be 
•  set  forth. (o) 

It  is  said  that  as  the  oflkc  of  an  inducement  is  explanatory, 
it  does  not  require  exact  certainty  ;(//^  and  where  an  agree- 
ment with  a  third  person,  is  stated  only  as  inducement  to  the 
defendant's  promise,  which  is  the  principfd  cause  of  the  acikMii 


(/)  Post,  vol.  2.  75. 
(«•)  H  7% 

(»)  III.  82  to  ft4.  So  in  hu  ^trtiftn 

against  a  v.lij»rnijg;'r,  i  !  HI.  A  i:ir- 
rii  1-,  ill.  nr.  .\  coui*h-->vi  ne{»  itl.  11 'J. 
Or  a  C4X>tuiu  of  a  ship,  ttl.  tf2L  Uiclr 


respct'livc    c1i;n-attcrs   an:  u&iuIIt 
•tiitctl  b}  wa}  of  InUuecTDtiiit 
(o)  .\t.ti-,  'J 1 9. 

( /O  Ti.Id's  Pnic.  M  cfUl.  ^i,  ciU* 
Com.  Dig.  FlcaUer,  C.  dl. 
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kM In  gannl.taaekDt  to  mtn  nch  agrecmaot  vitboat  cer«  it  In  porta, 

(nnty  of  name,  place,  or  person       and  \his  role  certainly  ^'^^"g^'jjf* 

obtains  in  ihc  bUtcment  of  nialteri  which  constitutes  un  exc  ut^n- 

cuted  or  past  considc ration. (r)    *Thu:»  m  tleciunag  upoa  u 

promise  to  pay  money  in  contiderauon  of  the  forbearance  of  a 

precccttBg  debti  though  tome  cause  of  action  mittt  be  alleged, 

Ito-it^M  ilecMary  to  Mate  the  pankular  cause  or  6ul>ject  mat* 

t«r  «{ the  debt,  or'the  time  when,  or  place  where  it  was  con- 

tMted  i<r)  and  m  an  action  for  negligence,  against  an  attorney 

who  has  been  .employed  to  sue  another,  it  is  not  necessary  or  ^ 

advisable  to  state  in  an  indncement,  that  such  other  person  was  ^ 

indcbud.C*)    111  gtiMcral,  cvciy  allu^uUon  in  uii  iiuluccuicnt,  ^ 

wliicJi     material,  and  not  iinpertinenl  antl  ioicign  to  the  cause,  / 

and  wliich  consequently  cannot  be  rejected  as  surplusage,  must         '  / 

be  proved  as  alleged,  and  consequently  great  attention  to  the 

(beta  tt  neoesMuy  in  framing  the  inducement,  and  care  must  bo 

I^LOD  not  to  insert  any  unnecessary  allegation.(/)   Thus  in  the  '  / 

case  just  mentioned  against  an  attorney,  where  the  declaration 

tttAed  that  £  F  was  indebted  to  the  plaintiff,  and  that  the  plsin» 

tiff  employed  the  defendant  to  sue  her,  it  being  proveil  that 

£  J*"  was  Si  feme  cox>ert  at  the  time  the  supposed  debt  accrued, 

and  consequently  nut  ui  point  of  law  indebted,  ilie  pU.iiuiiV  was 

nonsuited,  though  the  dcclamtion  might  have  been  suiFicient 

without  stating  that  the  third  person  was  indebted.(u)  Where, 

lu>wever,  the  matter  unnecessarily  stated  in  the  inducement  is 

wholly  impertinent,  and  might  be  struck  out  as  surplusage, 

HMte  are  some  caaes  in  which  a  fiulure  *in  proof  of  such  state*      ^  295 

ment  would  not  bematerialCv) 

In  declaring  upon  a  contract  not  tmder  seal,  it  is  uniformly  CoiwldehiUoti. 
ftecessury  to  state  the  comtideration  upon  \v  hicii  it  was  founded. 


iq)  Yc<».  tTx  (ti)  Peakr,  C.  V.  P.  119^ 

(r)  Id.  ibid.    Cm.  tVa    7lS.    10  (r)  2  Bl.  R»-ii.  SiO.    Doug.  UZ, 

fro  SO.  h.    Coiu.l%.Pkiulicr,  C,  81.  6  T.  R.  498.   3  T  K  f.46. 

43.    H  10.  IS.  (w)  Cotu.  Dig.  Action,  Atsamp^ 

(r)  tlob.  IS.  POK^  ^1.  fi.  as.  D.  y.  tit.  If.  3.    7  T.  JL  S4S  to  85t.    S  T. 

(«)  Pcfeke,  C.  N.  P.  119.  R.  149.    6  Bnat,  56t.  7  East,  9.  1 

(f)  Ante,  '2.U,  '25:     Doug*  6fi7.  6aliil4.  tlMi.  9.  BllU.  N.  P  146,  14/. 

Penkc,  C.  N.  1».  119.    5  T.  R.  498.  ' 
3T.  K  64«.  3ii.kP.40J. 
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OF  THE  bE<iLARAtiaN. 


IL  It»  parti  Upon  bills  of  exdiange  and  fntmiSsHry  neteiy  afedl  MMmhef' 
Fonrti.iv,  the  legal  liaUiliue%  the  incre  statemetit  of  the  lidhUkv  which jeii!> 

came  Urc-.  ,  ^t.  . 

tian.  suitttcs  the  consideratloB,  is  siiflkient ;  but  m  ether  cmmb  at 

timple  contrectB,  the  cansideretioii  shouM  be  fdmiiUf  end 
pressljr  stateilT  whaieTer  may  be  the  form  of  actloB.Cjr)  Tiio 

coiisidcraUon,  as  staled,  must  uhwiys  correspond  Willi  the  facia 
of  the  case,  and  be  sufficient  in  law  lo  support  the  promise 
laid,  and  be  co-exlensive  iherewith  ;(y)  and,  therefore,  a  de- 
clarauon  aguiostthe  husband  alone*  on  his  mere  proniiae)  with« 
out  any  new  cposlderatioOf  to  pay  the  debt  of  hiti  wiiia  cooinuc^ 
ed  by  her  before  the  marriage,  wat,  upon  motioii  in  arrtti  9f 
judgment*  held  msufficienti  becaaae«  to  mppert  such  adi^l 

*  against  the  husband  alonet  some  new  contideratioii,  such  as 

forbearance*  should  have  been  alleged.(z)  1  he  whole  of  the 
consideration  of  the  defendant's  coniraci  must  also  in  i^encnd 
be  stated,  and  if  any  part  oi  an  entire  cousidciuuoii,  ui  oi  a 
consideraiio!!  consisting-  of  several  thincrs,  be  oiniUcU,  the 
l)l;iniUV  will  fail  upon  the  trial  on  the  ground  of  Viiriuncc.(a) 

^  296  Uis*  however,  snfHcient*  in  generaK  *to  aoue  so  mucli  of  Mljr 
contract*  consiauog  of  several  disiinct  parte  and  ooihuemi  pnn 
Tbions,  as  contains  the  entire  consideratiaii  &>r  the  act,  aftd  tlie 
entire  act  which  is  to  be  done  in  virtue  of  such  oooalderaihtfi;  eo4 
the  rest  of  the  contracti  which  only  respects  the  liquidation  of 
damages,  after  a  right  to  them  has  accrued  by  a  breach  of  the 
contract,  is  nuatcr  proper  lo  be  j^iven  in  t\iticncc  lo  the  jiirf 
in  reclvKiiuii  of  damages,  but  not  nccessiiry  to  be  shewn  to  ilic- 
court  in  the  first  instance*  on  the  face  of  the  record.(6)  \V  Uem 
a  part  of  a  consider;  tion,  or  one  of  several  considerationsf  19 
frivolous  and  void*  it  is  sufficient  to  notice  only  the  valid  €gm^ 
aidenttion,  though  if  stated,  it  will  not  vitiate  the  deeleiutioa  s<c| 
but  no  mode  of  pleading  can  enable  the  phdntiff  to  reooftsv 
where  part  of  an  executory  consideration  was  il legal. 


{»)  9B.  fc  P.  79.   Lntw.  93r.  (c)  Cro.  EHx.  149.  84S.    1  Sid.  St. 

(f)  4  East,  464,          7  T.  R.  Cro.  Jae.  ISS.  Pmke,  C.  N.  F.  6iL 

348.    Cn-  n;/  7^.  2  Burr.  1082.    Bull.  N.  P.  lif. 

{:)  7  T  K  00    r,fK  Kliz.  '-(O.    4  liCOQ. 

.  OO  riE;ist,  568.     8  EflKt,7.  9.^  SirT.  Juut  ji,          1  Sauiid.  ^  |k  1. 

Cro.  Elii.  79.  Bull.  N.  P.  147.  I  Sid.  SS.   7  T.  B.  1:31. 

(b)  Per  1^.  Etlentetoagfa,  •  Etft,  *  * 
5fO.  •  £Mt»  7. 


OF  qf&jDECiARATION. 

m 

tbt  MHlMl;  ^ihs  miow  pdols  Tdlatxn^  to  the  soft*  if.  It9  parf. 
^ctencf  of  cMwi<tefii^%  would  be  foreign  to  a  treatise  of  this  rntnthiy,  the 
■    nature.    So  far  as  regards  pleadin^t  considerations  are,  1st.  tion. 

Macecuted^  or  soincihing  done,  or  paoi,  ut  ihc  lime  of  the 
lliakinj^  of  the  dcteatkni's  contract  J  .idly.  Ej-frufory^  ov^onxc- 
thioi^  tlwniaiieMD  be  donoy  orforix>rne  ;  3dly.  Concurrent ^  as 
JO  Ui9  cue  cf  mutual  {tfooaiaes ;  and>  4tbljr.  Continuing^  as  ia 
ttie  ioitaiioeof  contcacubetwaco  landlord  and  tenant. 

In  pteadiag  an  txrcuted  conttderation,  Icsa  ceitainty*  in 
^enerkl,  Is  required  in  the  statement  of  'the  subject  matter  of  *  297 
it,  than  in  dcscribinfj;  t  xi  i  utuiy  con.^klcruuon  j  but  ii  .^liuuld 
be  shewn,  tliatsuch  executed  consideration  arose  at  the  defend- 
ant's  request,  though  such  vequo^t  may  in  some  cases  be  im« 
piled  In  evidenfie.(0 

Ttte  eobsideiutkiiy  when  txtcuiory^  must  be  stated  vith 
more  ceMMtty ;  and^  therefiire«  in  an  action  for  wages*  Uc*  in 
comidaradon  tliat  the  plaiatiflT  would  proceed  on  a  certain  Toy- 
aj^c,  the  particular  voya«^e  must  be  statcd.(./')  'l  iic  (libiinciion 
as  to  the  dilTercnt  dej^rces  of  certdiuiy  rccjuircd  in  the  statement 
of  aii  executed,  or  executory  consideration,  probably  prot  reds, 
on  tlie  ground  Hm,  in  the  latter  case  the  performance  of  the 
consideration  on  the  part  oC  the  phiintiffi  in  general  constitutes 
a  condition- piecedenty  upon  which  the  pUdntiif 's  right  of  ac« 
tion  depends^) 

A  eonevrrmi  conuderation  occurs  in  the  case  of  mutual  pro- 
mises, which  are  a  third  species  of  considerations,  partaking 
of  the  natuic  of  the  preceding  two.  I'hc  plaintiff's  firomise 
ii»  cjcccuted^  but  the  thing  which  he  lias  cnj^n^cd  to  perform  is 
executortt^  as  in  promises  to  marry,  to  submit  to  an  award,  on 
wagerS}  8tc.  The  promises  of  each  party  must  In  general  be 
oencnrrent  or  obllgatoiy  on  both  at  the  same  time*  to  render 
the  promise  of  either  binding*  and  must  be  so  stated  in  plead- 
ing.(A)  And  in  these  cases  it  is  not  'always  necessary  to  aver      ne  298 


(«)   1  Saawl.  954.  n.  I.    S  fltra.  (f )  Wfltef,  157.  m.  1  Stand.  SSO. 

0J3.    3  Burr.  1671.     Buc  Abr.  Al-  Tidd,  381  to  S86.  edit. 

mmpVtt,  F.    3  B.  k  P.  m.  n.  4.  (A)  3  T.  R.  14S.  653.    Bl.  Rt  p. 

(/>  3B.  k  P.  116.  ieO.'265.  YeW.  706.    P^ke,  C.  N.  P.  SiS.  Uob. 

no*    Cbm.  Uig.  Action,  Assamp&it,  146.   Salk.  IJv:^   S  East,  16. 
H.  il  Bm.  Abr.  AssnmiA  F. 
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Jl  n»  parti,  perfonnMce  .of  the  thui|p  atiputoted  to  bo  damt  the  plaintiff'* 
Foitrdiiy,  the  agreemou  to  perform  beliiir  a  suffickst  c«nud«moiit(i)  inlm 
lion.  the  fitrformance  of  one  act  be  the  conuderauoa  of  tlMb  fttfw 

formonce  of  the  other,  in  which  case  an  averaient  of  /trr/biw- 

ance^  or  readiness  lo  perform,  is  in  general  necessary)  even  in 
ihc.  case  of  muuial  promiscs,(7)  as  upon  mulual  pntflUMiS  to 
many,  and  bargains  to  sell  and  accept  goods.(X') 

In  the  case  of  a  continuing^  consideration,  the  declaration 
generally  stateii  that  in  consideration  that  the  defendant  had 
become  and  was  tenant  to  the  plaintiff  of  certain  Umd^  &c  l» 
undertookt  during^  the  continuance  of  the  tenancy,  to  repuri 
&c.  and  the  declaration  then  avers  the  poiuinDance  of  the 
tenancy,  and  the  breach. (/) 

Where  no  considcniiion,  or  an  iusutlicicnt  or  illegal  consider- 
alion,  is  stated,  th$  d.efendant  may  cither  demur,  or  move  m 
arrest  of  judgmenti  or  support  a  writ  ,Qf  error.Oti)  But  lUicr 
verdict,  a  defective)  or  informal  or  UDcertaia  atatcnifttlt  of  * 
consideration,  not  apparently  iUc;gal|  may  be  aided  ifn)  and 
where  the  consideration  ia  untrtdy  stated,  or  a  part  thereof  is 
omitted,  the  objection  can  only  be  taken  on  the  trial  as  a  ground 
of  nonsuit. (o) 

After  stating  the  consideration,  t'lo  contract  itself  is  usually 
at  299  alleged,  and  this  must  be  set  'forth  in  wme  pact  of  the  de» 
claration,  either  in  the  words  in  which  it  was  madOf  or  accord- 
ing to  the  le^al  effect^  and  if  there  be  a  vdrianccf  it  wiU  be 
fatal,(yk)  Xt  has  been  decided,  that  wh^re  the  contract  b  found- 
ed upon  a  legal  liability,  and  implied,  it  is  sufficient  to  state 
such  liability,  without  alleging  formally  tliat  ;hc  defendant 
proniii.cd,  as  in  aasumpnit  on  a  bill  of  excliange  but  it  is 
more  correct  in-  pleading,  in  all  cases  to  state  that  the  defend* 
ant,  Mfitr  te  awumfiait^  or  worda  to  that  cflcct  \  for  the  lav 
does  not  create  a  promise  in  any  case  in  pleading}  though  It 

'"       *  I  I  I  ■  I   

(i)  I  WWt.  88.  5  T.  R.  40Q.  I  Ld.      (m)  4  East,  455.   7T.  K. 
lUyro.  664.   t  M.  m.  (n)  4  East,  464.   S  B.  Sc  P.  9fi5. 

ij)  1  Salk.  \\%  m.  1 VA,  Raym.     (•)  Cfo.  EMz.  79.  8  Rut,  Stti  7 

665.    6  T.  R.  570.  7  T.  R  199.  Ea^t^  7.    .1  T.  R.  fJ7.  n.  a. 

ik)  I  East,  t203.  C />)  1  T.  H.  Jin.     Doug.  669, 1* 

(0  5  T.  n.  373.    4  East,  154.—  5  V.  U.  4U8.    4  T.  It.  560. 
LeoD.  KB.    Crow  Eliz.  94.  715.  3      (y)  5  T.  R.  145.   1  Stdk. 

lieoikSSi.  SBLRcp.M*,  Csrtfa.  5P9. 


Digitizeo  byl^oogle 


OF  TUii  DECLARATION.  299 

may  afibrt)  sufficient  evitlcncc  to  juslify  a  jury  in  finding  a  pro-  //.  7/»  pur$». 
misc.(r)    The  contract  itself  should  not  onlv  he  stated,  hut  it  ^•'""•t^'dy,  the 
stiqttld  cxpresiljr  be  alkgedi  by  and  to  whom  it  was  made uua. 
thiMlgli  tlie  omtnton  imy  in  some  cmcs  be  aided,  esjiecially 
after  vetdlct ;  nid  the  promise       be  intended    have  been 
■idf  to     puxj  from  whom  the  coneideraiion  proceeded.(/) 
On  a  pronuae  to     to  pay  B  a  aum  of  money,  if  the  action  be 
at  the  suit  of  5,  it  is  said  that  the  promise  should  be  laid  as 
having  been  made  to  In  statinj^  the  ronsidcratii  n  \^  c 

have  seen  that  it  is  necessary  to  set  loith  the  whole  ;iv)  but  in 
stdtin^  the  contract  itself,  though  it  might  be  improper  to  say 
that  the  deftvadaot  irnter  aHa  firondHtfiw)  it  ia  aufllicient  merely 
fo  atittB  tho  puts  of  the  promife»  nho  breach  of  which  is  pom-  ^  ^00 
ptadnod  of;  and  it  is  not  necessary  to  state  in  the  declaradoa 
otfier  parts,  not  qualifying  or  varying  in  any  respect,  those,  the 
breach  of  which  is  complained  of  (r)  As  wlaic  ihc  pK.iiuiff 
declared  that  in  consitlcraiion  of  his  redelivery  to  the  defend- 
ant of  an  unsound  horse^  which  he  had  before  then  sold  to  the 
plaimitry  the  defendant  promiaed  to  deliver  to  him  another 
horse  wluch  should  be  worth  BO/,  and  be  a  young  horse,  and 
then  alleged  a  btosoh  in  both  these  respects,  the  declaration 
was  held  sufficient,  though  the  proof  was  not  only  of  a  p  .-omise 
that  the  second  horse  should  be  worth  80/.  and  bo  a  young 
horse,  but  also  of  a  warranty  timt  it  was  sound,  and  had  never 
been  in  harness.(y) 

The  judgment  of  Lord  MllenbQrough^  in  the  case  of  Clarke 
r,  Orey^iz)  elucidates  this  doctrine.      It  is  no  more  necessary 
^  to  state  every  part  of  an  agreement,  not  under  seal,  each 
pait  making  a  diadnct  contract,  than  it  is  of  an  agreement 
under  seal.    It  is  sufficient  in  cither  case  to  state  so  much  of 
. "  each  as  constitutes  tbut  contract,  the  breach  of  which  i.s 
«  complained  of,  and  which  prescribes  the  duty  to  be  perform- 


(r)  Bac.  Ahr.  AnnropsU,  F.  Com.  (k)  t  B.  k  P.  108. 

Dig.  ActkMi,  AiMimpiiit,  H.  3.   S  H.  («)  Ante,  9M,  SCfi. 

Bla.  563  n  n.    1 1^.  Raym.  538.  C^')  Ali*jn,  5. 

(ff)  Ante,  '2'.r.  n  tr.  (.r)  8  Kast,  7.    6  £«it*  567. 

{t)  Com.  Dijj.  Acuon  of  Assunip-  (j  )  R  East,  7. 

A.  S.  Lutw.  83S.   Ante,  257.  ii.  {z]  6  East,  567. 
8B.fcP.S65. 
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//.  Itn  parti.  "  cd,  and  the  lime,  manner,  and  other  circumstances  of  its 

Fourthly,  the  u  performance  ;  with  this  difference  only,  that  in  the  case  of 

cause  of  ac-  ' 

lion.  "  an  agreement  not  under  seal,  the  consideration  must  be  sta- 

ted,  and  no  part  of  the  entire  consideration,  for  any  promise 

"  contained  in  the  agreement,  can  be  omitted. "(a) 

"  It  is  sufTicient  to  state  in  the  declaration  so  much  of  any 

*  301       "  contract,  consisting  of  several  distinct  'parts  and  collateral 

"  provisions,  as  contains  the  entire  consideration  for  the  act, 
"  and  the  entire  act  which  is  to  be  done  in  \irtue  of  such  con- 
"  sidcrution  ;  and  the  rest  of  the  contract  which  only  respects 
"  the  lic^uidation  of  damages,  after  a  right  to  them  has  accrued 
"  by  a  breach  of  the  contract,  is  matter  proper  to  be  given  in 
**  evidence  to  the  jury  in  reduction  of  damages,  but  not  neces- 
"  sary  to  be  shewn  to  the  court  in  the  first  instance  on  the  face 

of  the  record.  Therefore,  asaumfiiit  may  be  maintained  in 
"  the  common  form  of  declaring  against  a  carrier  for  the  loss 
"  of  goods  which  were  of  above  Si.  value,  and  were  not  in  fact 
"  paid  for  accordingly,  although  it  were  part  of  the  contract 
"  proved  by  general  notice  fixed  up  in  the  carrier*s  office,  and 
"  presumed  to  be  known  and  assented  to  by  the  plaintiff,  that 
"  the  carrier  would  not  be  accountable  for  more  than  si  for 
"  goods,  unless  entered  as  such,  and  paid  for  accordingly  .(ft) 
"  There  are  a*  great  variety  of  agreements,  not  under  seal, 
*'  contuining'  detailed  provisions,  regulating  prices  of  labour, 
"  rates  of  hire,  times  and  manner  of  performance,  adjustment 
«  of  differences,  8cc.  which  it  may  not  be  necessary  to  set 
"  forth."(c)  '  • 

So  any  proviso  or  condition  in  the  contract,  which  goes  mere- 
ly in  drftasancc  of  it,  needs  not  be  slated,  for  this  ought  to 
come  from  the  other  side  \{d)  but  if  such  proviso  or  condition 
constitute  a  condition  precedent,  or  if  there  be  any  other  niat- 

*  302  which  qualifies  the  contract,  or  'goes  in  discharge  of  the^ 

liability  of  the  defendant,  it  must  be  stated.(r) 


(a)  And  nee  8  East,  7.    I>Hig.  676.  (</)  1  Saund.  354.  n.  2.     1 1^.  8|L 

1  Snmiil.  2.i3.  n.  2.  I  T.  R.  645.  Ante. 

(6)  6  East,  SR-k  ie)  I  T.  R.  645.     6  East,  570.  • 

(c)  Per  Lii  Ellcnborough,  6  East,  Eastr  8» 
56a, 
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cmmeU  thMfhtbeoptioBWonia  the  party  pleading ;(/)  l^^'^ 
and  it  tnay  be  advisable  where  ^oods  have  been  sold  on  credit  tion." 
U>  i*e  p<iid  ior  by  a  bill  of  exchange  to  be  accepted  by  ihu  \ci\' 
dec,  to  state  sue li  comract  spcciuHy,  and  the  brciich,  even  after  " 
Ibe  ^^piratjro  oi  tbe  iimiUfid  (credit  i(g)  and  buch  stale meni  is  '  -  •  * 
clearly  necetsaiyf  when  the  action  is  brougUi  for  not  accepting 
m  bete  tiie  cccdit  bm  clm»ied<A) 
Upoa  awriiim  G«Btmt  it  w  niNwl  t»  lo^^ 
r^mtnctg  wlnen  tfavefite  coQciae  and  iiitelligible»  and  if  the  to* 
«gal  aflect  be  doobtfUl,  this  b  tbe  tafer  course.   The  plaintifl'} 
however,  is  not  bound  to  set  forth  even  the  material  parts  in 
letters  and  w  ord^.    k  will  be  sufficient  to  stutc  the  substance 
and  leg;al  eiiecty  which  is  siiorter»  ami  uut  lubie  to  nnsrecitals 
and  iilaval  miatakes ;(«)  and  as  the  courts  discountenance  any 
uimtfiBaitff  pmttauly  in  pltadingy  at  is  adviiahlf»  to  adopt  tbia 
iMtr  cauftiy  whM  the  iwtalai  fce.  nay  be  kog.  Thua  ia 
derlarim  tn  mwnmt  apea  >  leue»  6tc.  it  ia  io  s^b^*^  adviaa- 
ble  Bol  to  lei  cut  the  pnwmt%/urmmenf  as  in  the  lease,  but 
to  slate  «<  that  the  phintiff  dendsed  to  the  defendant  certain 
^  premises  particularly  mentioned  and  described  in  the  said  in- 
denture,  except  as  tisercin  is  except*  '       uuid  lac  same  for 
a  ccrtaia  term  "therein  mentioned,  ,  k  Jrir-ir  ?^rid  paying  the  ^ 
■(  rent  o£  — /.  payable  on,"  &c.  and  then  to  m$fi  the  cove- 
oeat  for  payment  of  the  rent*  the  entry  of  the  defendant,  and  • 
Ibe  hfqpich  ia  not  paying  the  mt  due ;  or  if  the  action  be  ibr  ^ 
Aebteaohof  any  other  covenanii»  tbe  ptaimifft  if  he  state  the 
teat  aialli  vhkb  le  uniieoeiHify>  jriioiild  say  conclsclyi  **  at  a 
ceitam  mt  payable  as  in  the  said  indenture  is  mentioned,'* 
aild  then  set  forth  those  covenants,  and  the  breach  of  the  in. 
And  where  the  plnintiff  in  covciiaiit  m  a  laui  igagc  deed,  set  out 
the  preuiibca,  which  were  numerous,  Lord  Mam/uld  said)  that 
th<tugh  he  was  told  that  it  was  the  ustial  pt^actice,  he  thought  it 
a  disgrace  to  the  profession  and  to  the  court*  and  said  that  tbe 
teart  wenM  animsdfen  «poifc  any  fiicam  instance  of  putting 


(/)  i  La«t,  2.    S  B.  k  P.  119.      (A)  Id.  ibid, 
•oces.  ST.ItSSt.  SBmH,!         (0  Dbas.Mr.  l8aMltM.a.8. 


If )  dB.  k  P.  519.  4 13sit,  147.     8  Saaad. 3M.  9Q5.  h.  a.  J3. 
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n.  It*  parti,  piftka  f0  t9«e  cnorriKms  expene  of  teitmgouttadi  at  toagihf 

FottitlUy.  Oic  or  iui>ci  iUiuu.s  ijdiu  of  them/;)    The  statement  of  ihc  coft- 
tiua.  tract  biluulcJ  ia  siricliiesii  be  posiuve,  aiul  not  bv  \v;iy  ol  recital,  • 

«    as  by  a  teHatum  exiatit ;  but  tills  will  suilke  in  a  decliiitSioay 
.  .*  •  •  ti^iigii  it  votdd  be  inaiificipM  id  a.|^0M^)  Wtee  tlw  «q»- 

*  tract  must  have  been  in  wiiting  under  tte  tkmm^ot^mmkir 
'  yet  it  is  notnecewMfy  in  adeclMHiaiitoelieir  tit  faet»  ibwigh 

it  is  otherwise  in  a  plea.(/)  The  contract  aboald  be  amled  vidi 
oertaintyf  but  an  omuu>ioQ  in  this  respect  laay  be  aided  bf  w- 
dict.(w) 

^  Ai  iance         *  From  the  preceding  observaticxis  it  may  be  collected,  that  i£ 
^  304  consiileiaAioci  or  the  contmct  *pmved  in  evidence,  vacy  ' 

from  ihat  stated  io  the  pleadtnga>  the  plaintiff  vili  he  imp 
ai]ited.(fi>  A  triviai  ▼arims a aaliing mt  a  oanmatt  am* 
cordf  or  anir  written  iriatninwnt»  b  6talt  baosiwe  it  dM  M 
appear  that  the  contract  given  in  etridence  is  that  uu  plaiJi  tiro 
[jlaimifl'  declares,  it  is  matter  of  description. (o)  i  he  leading 
case  u«)oii  the  subject  of  variances,  in  the  statement  of  con* 
-iract^f  is  that  of  Mristoxv  v.  IV right  aad  aQOtiier,(/i}  where  in 
^  action a^nat  tlie aheiiff  fiurtaldng  gooda  nndar  a^M  Jk» 
€«M|  without  leanng  a  ^var'a  Mat»  tlie  deolaiMiBn  onttad^  «M 
the  penon  againet  wiifte  UmJUriJmkm  wm  tiauedy  bald  «v* 
tain  tenements,  as  tenant  to  the  plaintiff  nnder  a  demise,  set 

the  yearly  rent  of  -  ■■-     ■  /.  payable  ./' ^  ijuarttriy  /mijmenlSj 

•  but  Oil  ti;e  trial  it  >va3  proved,  that  i!,cre  was  no  sti/tu/cfion  m 
to  t&e  time  oj  the  fiaynient  of  the  rcnt^  Upon  which  the  pMlTtt** 

'  was  nonsuited.   And  Lotd  Mamifidd^  on  a  modon  for  a  nvw 
trial,  gave  judgment  to  the  fothyiring  ellbct  i  « It  certidily 
waa  iwt  necessary  to  allege  that  part  of  the  lease  which  re» 
<^  bted  to  the  time     payment,  in  order  to  mahiiakirche  action  \ 


(j3  Cowp.  f.Gj.  ?-27.    1  Saunil.  i233.  2  D.  &c  P.  51.  H9.    «  East,  4.  Do»ig. 

xx.'i.  SBaaii(La0S.ii.l3;M6.  Uoag.  660.  n.  138.   sT.  U  m.    \  V.  K. 

6«7.  &C(>    Hull.  N.  F.  Xift.  lUp.  tiuav. 

(t)  1  Sauoil.  '274.  n.  I.    2  Lev.  75.  Hard* 

3K«b.94.  6  Yin.  Abr.iOf.   I  B.  ic  (o)  Id.  ibid.    4T.  K  500,  CHIH. 

P.  37^.  Case«»  L.  k.  1L  830- 

(0  1  Sauod.  276.  s.  a.  &    i  £a»t,  (/>)  Dou^.  665.   4  T.  R.  6Sr.   1 T. 

0  40u.  \\  44*     8  Kj.st,  9.     A?  to  Tar»an<*t. 

(»m)  2  R.  k  1'.  ^65.    Ante,  '261.  icc  al:>o     Ewt,  188.  CftWiib,  N.  P. 

00   I  T.  U.  240.   Per  BuU'vT,  J.  l'J5. 
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*  but  shice  it  had  been  alleged,  it  was  necessary  to  prove  it.  Jf-  ft* 

*  The  distinction  is  between  that  which 

9urpiu9agey  (which  might  have  been  Ktrnck  oni  on  moiion,)  ^""^ 
^  and  what  cannot.    Where  the  declaration  coiiuins  imfierti*   .  • 
"  nent  matter  fortign  to  lAtf  etmtff  and  which  the  master,  on  a  .  '  •  •  « 
"raibvwte  to  kim  wwM  atrilie  avit  (irmlovaiit  ooveiuniu 
»  *iw'iaataiic»i>tliBtiiHltbaryrt«dbytbec  305 
ffb«?i«fiBa.  But  ifUieiraffjr  f^VMMdoftbeaoiiaiib*  miaatatedf 

M  wli«f»fM  qndcrtrtK  to  facile  that  part  of  a  dead  an  which 
^  the  action  Is  fbondedt  and  it  is  miaiecited,  that  will  be  btil  | 

for  then  llic  case  declared  on  is  diflt^rcnt  li  oni  that  which  hi  * 

*  proved,  and  you  musl  recover  arcnu'.dun  aUcgafa  ct  ftrobata. 

*  This  distinct  itjii  will  reconcile  all  the  cases.    If  this  doctrine 

*  were  highly  detrimental,  and  seitiAg  ii  right  would  be  attended 
wtib  oo  aiachia^  as  h  is  only  a  mode  of  practice,  it  might 

«  deaMveMMMatfoof  hot  ibeiiefek  8UnMlavight>  and  upon 

K  tiav  trtOi  vMMMif  Mit«e«  hecaaae  of  the  dan^  of 
«  ing  in  the  pteeft  and<nay  iead  plaadars  to  confine  theroset^ea 

A  to  state  tkie  le|(a)  effect"  In  Snm^eT.  Smith,(q)  De  Orrpi 
C.  J.  proceeded  upon  the  disdnciion  l)et\v(^en  mate  rial  and 
pertinent  averments,  and  said,  thut  the  ioniier  mastbr  proved^ 
because  reiative  to  the  point  in  question,  but  that  the  latter 
need  not ;  and  Lord  Mansfield  approved  of  tlas  distiiictioo^r) 
Load  JCentfun^  m  Gwhmett  v.  PhiUpSf[a)  said>  **tfaat  there  was  • 
«  no  doobt  that  if  the  pluiitiff  ptefesied  to  act  out  hie  A'Hr  h# 
«  nwat  aatitottteorrectlf^i)  So  where  •  £amraei  is  to  be 
^  ataKod  "In  a  dedafatleiH  luUeaa  it  be  truly  atated  the  phinttff 
«  cannot  veeoear ;  hyt  it  is  now  OBnteaded»  that  in  every  coat 

*  the  facts  alleged  by  the  plaintiff  must  be  strictljr  proved) 
otherwise  he  must  be  nonsuited  ;  but  the  rule  can  lle^e^  \>c 

«  carried  to  such  extent  $  the  doctriiie  in  Brittovf  v.  ii  nghc 


iq)  ft  Dl.  Rep.  1104.  thie  was  impertinent  as  it  was  luiBe- 

(r)  Dcfii(>.  66r.  ccssary  to  shew  any  title.    In  Uouf. 

(«)  3  T.  R.  r»iS.  6C8.  tlu-  «><liior  aUtea  Uiitt  the  word 

(<)  3  Bl.  Itcp.  1 104.  2  Saund  ,  'iO<i.  miiterial  lu  '2  01.  lUp.  1104.  u  •  loii* 
t.  n.  8ft.  n.  84.  aee.  la  8  Bl.  Hep.  S4ft.  take  in  tiie  preaisnd  should  hsvebasa 
•adi  Sin.8«,ft30.aieat«caMator  bunateiH i»atsaQftBL Kip. 8ML 
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//.  Its  piirit.  '*  must  be  confined  {o  conrracfs ;  ^ood  i>cnse  will  reconcile  all 
Four^lilv,  ihc  tc  auiiioriiits.  If  the  Dl«inii(Vallc[rc  anv  thin^,  wliu  hformf 
fton.  4i  a  constiiurn'  /  art  nf  hi$  title,  he  must  set  it  out  correctly. 

And  Mr.  J.  MuUer  obKftied,  «*that  the  cue  ^  BHmkm  r. 
<^  Wrigkt  wasuol  &n  authority  beyond  the  cases  of  cwtffwt^  ft^ 
^  a  contract  is  etitiix  in  its  nature,  and  must  be  pnnredwliid ; 

and  that  petlMps  the  rale  IM  down  In  diat  eaie  immM  b» 
*  found  to  extend  to  ull  cases  of  rrcDrds  and  written  tmtmttmf 

In  Pfpfiin  V.  StjLiH'jna^^u)  Mr.  J  RulUr  observed,  **  that  the 
«  case  of  Bristvw  v.  Wright  luid  bct-n  sonicunies  doubled, 

but  that  he  wua  silM  of  opinion  that  it  was  rightly  decided  ; 

that  in  order  to  emiile  the  phdntMf  to  tnaimaki  Uiat  aetkin«  It 

Vas  neeetsartf  for  him  to  shetr  th«r  he  mm^kmMm^M 
^'being  oi  action  agahist  the  BheriiTfer  Ca]iingM1MlilN||ii|# 
^  without  leaving  a  year's  rent  s  and-to  shew  ilwi'tlN^yMMMliS 
**  the  landlord,  he  vas  ohtiged  to  aet^^rth  a  etmtfnt^bt9lt^!'S&^^h^ 
**  self  and  the  tenant  ;  now  cyntiactfi  are  in  their  nature  entirci 

and  in  pleadings  thty  must  be  slated  acriirdicly  ;   but  as 
u  1^^^  evidence  in  that  case  did  not  accord  with  the  coutract  sta- 
^Qf      ^  tid  in  tiie  dectarationf  and  which  was  the  *fouBdatieft  o^fehe 

action,  it  wes  properly  detenniBMi  tlwta  jodgOMttlofMmil 
«  should  he  entered.'*  And  wkh  respect  to  what  stiiiBMUiii 
•re  necessary  to  be  proved*  tlie  ruie  seems  to  be»*  Ihei  if  the 
n  hole  of  the  statement  may  be  stnicli  out,  whhout  destroying 
•  tilt  pL.i.iti(T*s  riglii  ui  aciiuii,  ii  is  not  ncccbbai  y  uj  pi-ove  il ; 
but  uihcrwiiie,  if  the  whole  cannot  be  struck,  out,  wiihuui  getting 
rid  of  a  part  essential  to  the  cause  of  action  :  for  then,  though 
the  averment  be  more  particular  than  it  need  have  been,  tho 
whole  must  be  ptoved,  or  Uie  plaintiff  cannot  recover^v)  It 
may  be  collected  from  the  above  authorities,  thai  wbenewr  o 
contract  is  described^  a  variance  will  be  equ  dly  iatad  whatever 
may  be  the  form  of  aatien,  whether  upon  the  contract  itselAsr 
upon  some  collateral  muttt  r,  or  in  an  action  m  toi  in  t  x  dilicto.iv}) 
if  a  contract  be  described  according  to  ill  ici^al  effect,  it  willin 
general  be  sutiuciciu,  though  it  may  vury  from  the  precise  words 
of  the  contract  i  but  a  variance^  however  smalli  in  settil^  oUt 
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•  note  given  bf  the  aune of  mmiff  and  others,  was  described 

in  the  declumtioii  as  inadc  by  S/iutUf-And  others,  the  pluiniifl'  *^ 
was  nonsuite{l.(j^)    And  whcic  the  toriiraci  bULctJ  ua  the  record 

even  by  /rgal  intend incnt  diiVerent  from  tliat  proved  m  evi- 
varkoce  will  be  fatal ;  thus  where  the  di  claraiion 
iflcd  «  cMttna  to  deliver  400  MitU  i^  oMe,  che  'pUiniiff      *  308 
twe  — Hiked  en  pwof  tbut  the  bntbeto  were-  not  to  be  ^fm^ 
fkt9UF  meemre^x) 

Where  the  oonwderrtion  or  oontmct  or  ether  metier  alleged 
13  material  and  iravcrsuliic,  the  slutiii)^  iL  under  u  nciUctt  will  tiot 
iivoiil  the  coasc(|Uciice8  oi  a  vai  i.iiice,(y)  aiul  n  will  lie  (  oiisider- 
ed  us  a  suiBcietU  positive  statement  ;(z)  and  on  liic  otlitr  hand 
.'k  kae  ht^m  diec^ied  tlwt  tiie  omission  of  a  utiictt  wiil  not  render 
«n  isnniAtertel  averment  material  to  be  proved  aa  aiated*  even  in 
n  ■crimeni  iMfoceeifingiCe)  unleie  eoroe  posilive  aUegation  be 
vedof<ed<  et  tbe  words   and  no  oieie.''(A) 

An  ovmnwr  st^ifiee  a  positive  statement  of  &cts  in  opposi-  Of  swrnnastt. 
■tion  to  ar)2:uiaLiii  or  inference  ;(t ;  and  w  hen  the  obligation  on 
the  defendant  to  perform  his  contract  depended  on  *»ny  ^vent 
;wbicb     ould  not  otherwise  appear  irom  the  deckration  to  have       #  309' 
•eeoned,  it  ia  obvious  ihal  en  evement  of  auch  event  is  essen* 


(jr)  4  T.  R.  61 1,   a  B.  &  P.  5SB.  consc(|iMAe0B  of  a  variance.   ^  2 

(.r)  4  T  H.  .1!  i  S  uiikI.        c.  n.  I.    IVakc's  L.xr  of 

{tj)uV.\\.  ir.l.    2  B.  k  p.  Kudpncc,  2»!  eiUl  inr,,  107  Ittit  witJi 

I  Sauiiit.  i?u.  n.  2.    i  SautiiK  t£in.  a.  dct'cruncc,  it  is  flKrHunui)  <«n  ilit*  au- 

1).  c.  -J07.  U.    t  SU'a.  m   5  T.  U.  Uiui-ity  of  the  CMe  in  6  T.  R.  aud 

71.   4  T.  It.  591.   3  T.  It  58.  tt|)Hii  tlie  priuci|Je  on  wliidi  the  otHvr 

«    (a)  6  J'.  I!.  d  T.  Ii«  frii*  6iS.  dncii  liic  of  venues  iu  tRmMlory  ae- 

$c«!  viil.     I  .  H.  ftS.  UoiiJi,  ante,        '-'^"2.  and  fmin  ll  e  tir- 

3  T.  U.  08.    2  Sauiiil.  2O0.  a.  cumHtaucca  (if  time  aixi  ijIhci;  being  i»i 

]l  kMinde**!  been  wild  hf  mtnirt  In  feniMil  imiasliriri  to  W  pvotcd  m 

argom9nt«and  aaohiter  tlicta  in  iiiaiiv  i>tHt«<!,  even  iu  an  indicttniMit— (itce 

•fttie  CasCH  ixTiMTciJ  ti>iii  tlit-  note  (//),  4  llnwk.  "ill  ctlll.       ^"     .!  U  A.  \  P. 

t^I»r^♦,  f.'-?(  •  V  v»m<' V.  i  \  lucurHtc  ele-  C.  I7y,  180.    ^  ln!it.  JI8.) — ll»at  the 

OM:ntar}'  writers,  ihxi  liic  unitskkm  of  otniMion  of  a  MlUcct  will  nut  i-en«l«ir 

AScitict'tor  vitlclioct  will  fiv«{uonlljr  it  ouileriMl  to  pr  >ve  pixvi»ely  a»  stated 

jr^fttttcr  it  matcriiil  to  prove  pixtlnely  maitrr  which  U  liAiuatcriiil.   At  to 

as  stated  matter  whicit  wdiiUI   nt>t  the  nature  and  use  uf  a  scilicet  in 

otficrw'ic,-  Im:  m:)ti'ii  tt,  ;<ii(l  t^t.it  it  it  ^(Miei-al,  see  S  East,  S  SauaA. 
Cherefure   nectn-.ary   to  stale  sums,  n.  I. 

time,  ami  pt.  Ci*,  thouf^  immaterial*      (c)  Cowp.  (18.%  Biic  Abt- 

eader  atcUieet,  id  order  to  tvoid  the  PifiV*  H. 


t 
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Fminhir,  tbe  nicnts  in  a  special  action  of  anaumf^ait  usually  are»  iM.  Of  the 

cnuse  flf  »c.  r  1 

tion,  pi  rf'jrmancr  or  excuse  for  non-pi :  r iormance  oi  a  condiuoii  piece- 

ikoti  2dly.  Of  Uie  defendant's  notice  of  sucb  performimce  » and^ 

3d)jr.  Of  the  defeiubiit's  haviBg  bMR  rafveaM  l»{witna 

lut  €ontraa.(</) 

Wbcn  llw  c^iidtnrtWii  of  the  MMdmti*%  cattnwt  mw» 

CM/rtf  or  past  al  tiM  tiiM  of  naUag  tiM  ciiiMc^  fli^ 

IbrmMice  was  not  to  depend  on  any  subsequent  event  or  o^ier 

circumstance  ebsential  to  lIic  aciion,  the  dcclaraiion  should  piv- 

cced  at  once  from  the  statement  of  the  contract  to  tiie  breach, 

witlMMtt  any  intermediate  avermcnUf  as  in  a  count  on  an  indebtta' 

Hu  oMmmfisitf  But  wlitn  the  conudecMiM  of floted* 

Oiit*t  Gonaod  was  wxeeuufiff  or  hia  poiforaMMe  maia^a^ead 

aonao  oibor  evoiit«  tho  i^teiatiff  aauat  aw  tho  fulfihnaatafjwcll 

coniiitlon  precedent^  whether  It  wane  in  the  affirraatiYe  or 
live,  or  to  be  petiui  uucl  or  observed  by  him  or  Vjv  ihe  deiend* 
ant.  or  by  any  other  person,  or  nmst  aiiew  some  excu^  fbrthe 
aoocperibniMiico.^/)  And  in  the  case  of  reciprocal  covenant! 
'  ^  310  conatiiuting  muituU  tomiUi^m  to  *hij>orlbmie4a<  ik^taau  timet 
\  thoplakittffimiitftfferptfifenmaiGaorafeadiifteiatop^ 

•gpiff  of  the  coamuXgy  Thiia  in  declarin^oii  afumBua  to  pi^ 
a  sum  of  numey  in  ooniidoratioD  that  tho  plaintiflT  would  ewcnto 
a  rekasc,  the  declaration  must  aver  that  such  release  was  vn.c- 
cuicd  or  tendered. (/i)  So  on  a  promise  to  pay  mouey  m  con- 
aidcraiion  of  forbearance  by  the  plaintiff,  tlic  declaration  must 
aver  such  forbearance  ;U)  and  in  actions  for  not  deUvenDg 
goods  ioldy  tho  pUintiflT  must  iq  general  aver  a  readinesa  oohb 
patt  to  paj  the  price«  fccUr)  But  when  an  estate  or  iMeM 
^sed  or  vested  immediately  in  the  plaintiff,  and  was  to  bode* 
•  ieated  by  a  coodition  subsequent ^  or  matter «jr  /lostJactOf  whether 


(d)  Cowp.  C8.1,  fiM.  and  as  to  aver-  (/)  Utfhlrt  (I's  cnv:>,  7  Co  m.  ^ 

tncnts  of  pcrfommncc  of  conditions  Com.  Dig  Plcadrr,  C.  31,  58,  Dov^ 

|»n:eedent,  and  of  notice  and  request  OUd.    1  T.  R.  G.iS. 

in  geaertl,  tee  Com.  Dig.  tit.  Pleader,  (^)  Id.  ibid.  1  Elatt, 

C,9&ai«.  t iMiiMl.  9S5, a.  I,  Mut.  (h)%Bwv.n9. 

Ahr,  Pleas  and  P1i  a<ri(i9,  (/)  Com  I>ig.  PleMlcnC.  St.  Wu^ 

{e)  PpM,  vol.  9. «.  10|.     ,  roi  e.  hi,  8J. 
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*■"  4n  the  afTirmutive  or  negative,  or  to  be  performed  by  the  plain-  ff  f^,  pnri<t. 

tiffor  (JufLiiciunt  or  bv  ariv  other  person,  perform.uice  of  that  r'^>uftl»'.^.  the 

tmxtm  tt  M» 

matter  Deed  not  be  averred      as  if  a  grant  of  an  annui^  were  uu^ 
'   liil  tin  pfaimiff  almld  be  ■Hmctd  to  »  hmmMcm,  km  imd  not 

A*  dnerred  bf.  Lord  Man^/UU^  in  deliforing  his  judgmmt  ui 
J>i|iH)i  ¥.  Prtmm^{n)  there 

1st.  Such  uie  Culled  mutual  and  indt /undent^  where  tilhcr 
*♦  party  may  recover  daniapes  from  the  other  for  the  injury  he 

ntay  have  receiveci'bgr  a  breach  of  the  ro\  cnant8*in  his  favour       *  311 
*•  tmd  wbm  it  to  fN>  excuM  for  the  defctidant  to  allege  a  bfeack 

*  ef  die  coveAMNto  on  the  peK  ef  the  ptainiSC  Sdlf.  There 
ere  eofefinti  irhkli  an  ammMtAmi*  def^endem  en  each  other ; 

^  1r  which  'the  perfomsMe  erfT  eiie  Aspeiids  od  Hie  prior  f^r* 
-  •  formance  of  the  other  ;  and,  therefore)  tHI  this  prior  con- 
^  dition  be  performed,  the  other  party  is  not  iiabic  to  an  action 
**  on  his  covenant.  3dly.  There  is  also  a  tliird  sort  of  cove- 
*^  naota  which  are  mutual  condidons  tobt  pcrfermed  at  the  tame 
tin»  I  and  in  these  if  ciie  party  was  ready  and  ofiered  to  per- 
M-ibnn  hb  |Mtt»  and  the  ether  neglected  or  refasedlo  perCbrm 

*  hla,  he  who  waa  reedy  and  effiuredf  has  ftiMlled  hia  engage* 
mtntf  and  nay  maieftidn  an  aetiaD  Ibr  the  deftmit  of  the 

**  other,  though  it  is  not  certain  that  either  is  obliged  to  do  the 
*'  first  act.    The  dependence  or  independence  of  covm  mts  is 
to  be  collected  from  the  evident  sense  and  meaning  of  the 
pardeSf  and  howerer  transposed  they  may  be  in  the  deedi 
'  their  precedency  must  depend  on  the  ord^Af  time  in  which 
**  the  Intent  ef  the  transaction  requires  their  performance.  In 
the  case  before  ^e  cowt,  it  would  be  the  greatest  inju^iioe  if 
the  plaintiff  should  prevail :  the  essence  of  the  agreement 
«  was,  that  the  dcli  ndant  shuuld  iioi  trust  to  the  personal  secu- 
riiy  of  the  plaintiH,  but  before  he  delivered  up  his  stock  and 
«  businessi  should  have  good  security  for  the  payment  of  the 


(n  7  Co.  10.  a.   Willes,  Itt,  1 46.  I.    Tidd*s  Pprc.  3d  edit.  3«'2  to  3S6. 

(m)  id.  PI.  Com.  25.  b.    3«).  a.   32.  I  East, 'iO:?.   Com.  Dij^.  PtMdcr.  C. 

b.    I  T.  R.        2  II.  BL  579.  50  toC.  68.  a$  to  cutiUiuoittt  ptx'cvdcnt 

(n)  Tkiug.  690,  ^01.  and  aee  the  and  avanaAatt  ef  perfiHmaacc  in  ge>  ' 

note  in  WIIIm*  157.  n.  a.    1  Bmmd.  aeral. 
a.  4.  it  Sattnd.  lOS.  il  5.  999.  a. 
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,  Thef«  tfiB  no  fireclse  technical  word*  in  a  deed  or  other  con- 
I  tract  lo  make  a  btipuUiiou  a  cuiuluio!}  yircccrfeni  or  snbsequcntf 
ncillier  does  it  dt  peiid  cm  the  circuni  >Uiin  c  wliciiitir  liic  ciati&» 
512  is  placed  prior  or  poaicnur  in  the  deed,  so  ihai  it  operalcft  *as 
aproirifoarcovcoiiiu ;  fisr  tte  wmt  wonU  Jbttve  b«aen  consywoi 
tD  operate  m  either  the  one  or  tlM  mkm%  WBBOg^mg  |»  tb»iift» 
liwef  thetniiMctkii.(»j  TkfC mian^kid»mtMmmmm^ 
iSmm  hat  enfesnet  from  edeoleli  but  fnom  e  mkepiiikewifirf 
ttis  priedple  IiiiIm  ptrdcular  imiiiBce^il) 

The  mordshf  which  cemlitiDns  precedent  are  ueaallf  cpeated 
arc.  ybr,('/)  in  contiderarion  of.  (^uodXr)  /troindefM  Stc.  la 
gcneraU  if  the  agrcciueiiL  be.  that  one  party  shall  do  an  aclj 
and  that  for  (He  dmig  littrc^f  the  oihcr  shuU  i)ay  a  sum  of  md- 
Mft  the  doing  of  the  ad  is  a  ceiKtitiun  precedent  to  the  pay* 
Vienti  and  the  party  who  is  to  pay*  shuU  not  be  compelled  tm 
pait  wkh  hat  money  till  the  thing  be  penContted.  M  theve  he 
•  oonditioQ  p««cedent,  however  improbahle  the  thiog  magr  h% 
it  miat  he  oonplied  wltht  or  the  right  whieh  wee  to  atiaeh  m, 
its  being  peciftimed.  doea  net  veat ;(/)  aa  iC  the  condition  ha 
tliat  ^  shall  enfeoff  i5,  and  A  do  all  in  ht«  power  to  perform 
the  cODtluioii,  and  B  will  tioi  receive  livery  ot  scii>ia.  it  i& 
clear  that  the  riv^ht  which  was  lo  dcpcud  on  ilic  performance 
of  that  conUiiion  did  not  arise.  And  if  a  person  uudertake  for 
the  act  of  a  stranger,  the  cases  are  uniform  to  shew  ihut  such 
act  nniat  be  p(AbnDed.(e)  And  on  thia  piiocipie*  where  hf 
the  pfopoaala  of  the  PkmUx  Jtwtmnce  Com/mmf  against  &r«i 
^313  ^  was  alipolated  that  ponona  inanred>  *shouid«  in  caae  of  loie 
hy  fire,  procure  a  certificate  ef  the  mlnlsierv  Igc.  of  the  pariafai 
importing  that  ther  knew  the  characner  of  the  assured,  and  be* 
Hevcd  that  he  hud  ically  snsiaitied  the  Ions  without  fiauu,  it 
was  held  that  the  procuring  oi  such  a  ceriihcate)  was  a  con- 

(o)  Per  A*hhur*t,  .1.   I  T.  R.  645.  c«Ul.  38  }.    1  Stm.  sr.j.    1  Vent.  irr. 

6  T.  R.  570.  668.    7  T.  H.  13U.    I  !il4.   2  ShuiuI.  S5i}.  S.  C. 

Esit,  W.  (r)  9  Lrf.  Riiym.  766. 

(A)  t  SmumI.  ma.  Wiltet,  157.  (O  1)      (>8K.  Wille*,  t49. 

B.  «.  (0  6  T.  k  710. 

DrniK.  688.    I  Sr«<in<l  rv.X).  n  4.  («)    Fi  r  T  H    K^  nron.  C.  J.  and 

Willo,  157.  a.       Tidd  3  i'rac.  od  Lu«rcacc,        6  A .  li.  f  ii/.  7)Si. 
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iSff  THE  DECLAUATION. 


Mdh  iiwdni  io  tfai  right  of  tbe  wmmd    Mc«m  «d  A  Jli 
lliw  tlfhoQvh  H  1WW  feund  by  verdict,  that  tlw  nMiter,  kc.  F*mrtbiy,th« 

"ivrongiully  refused  to  si.^ti  the  cenirtcate,  yet  as  it  was  not  tion. 
averred  in  the  declaration  that  tlie  ceniilcaue  was  acluuliy  ob- 
tained, tht  HI  (I  Lament  w^s  arrested. 

Some  rules  have  betti  collected»  bf  vhicb  to  dlKover 
liitMMkR  of  the  parttet  and  t»  aaeertain  when  peribitnaace 

«if  nwlBwuwnca  hgr  the  pJahitM^  ia  tieceaaaiy  to  bm 
mwntd  hithe  dMlaiadoii  1(0)  aiid>  lat^  Whara  a  dqr  was  a|N 
(mtfited  fbr  puymam  by  th«  delSHidant)  of  money  cur  part  of  h» 
or  for  hk  dding  any  other  act,  and  such  day  was  to  happen  ^ 
Jhre  the  thinp  which  w.is  the  consideration  ot  ilic  defcnduni's 
cuuLiact  uasiobe  performed,  afj  anion  m:i\  be  brought  for  the 
money  or  for  jjot  doing  sucli  other  act  bclorc  performance  by 
the  piaimilf ;  for  it  appears  that  the  defendant  relied  upon  hii 
remedy  and  dM  not  intend  to  make  the  plaintiff  *a  per{b*mance 
t-condttiaii  precodentU)  Sdiy.  But  when  a  day  waa  appointed 
Ihr  the  pot&rmiNice  of  the  defendam'a  «oiitnict,  and  tuoh  day 
wm  10  happen  after  the  iinie»  when  *the  conaSderatkm  -of  tho  ^ 
dtHmdant^  contract  was  to  he  peribmted,  in  atwh  oaee  hi  ^ 
viral,  no  action  can  be  supported  until  the  plaintiff  has  per- 
formed his  act,  and  uuch  performance  must  be  averred. (a) 
3dly.  That  where  the  piaintifi'*s  covenant  or  stipnhition  con* 
stituted  only  a  }<an  of  the  consideration  of  tlic  Uclendani'a 
contract,  and  the  defendant  has  actually  received  a  partial  beiie^ 
it,  and  the  breach  on  the  part  of  the  plahttiff  mig^t  be  com» 
fenaated  in  damages}  an  aedon  may  be  aupportcd  against  tho 
dfefoodant,  vithout  averring  perforaiance  by  the  piaintlir;(&) 
fbr  where  a  party  has  reeeived  a  pen  of  the  consideration  lor 
Ills  agreement,  it  wonM  be  unjust  thatbecanoe  he  has  not  had 
the  whole  he  should  enjoy  that  part  without  payin^^  or  doing 
any  thing  for  it  ;  and,  therefore,  the  law  obliges  him  to  per- 
form the  agreement  on  his  part,  and  leaves  him  to  his  renicdy 
to  recover  any  damage  he  iius  sustained  in  not  having  received 
the  whole  consideration,   lu  these  caseS)  however^  it  seems 


((^)  I  Sniinil.  530,  a.  4.  Tidil't 

Prao.  3f|  c«|it  385. 

,   (:)  See  the  C4&cs  ;«fcrred  \m  Ui  1 

0Uiii.miv4.  iwiiasr 


(o)  I  Sauiid.  320.  b. 


3J4  '''HE  DECLARATION. 

//.  ftg  parts,  necessary  to  aver  in  the  declaration,  performance  of  at  least  • 
Fourthly,  ihe  part  of  that  which  the  plaintifT  covenanted  to  do,  or  that  the 
lioQ.  defendant  has  otherwise  received  a  partial  bencfit.(c)  4thly. 

But  where  the  mutual  covenants  constitute  the  tvhole  considera- 
tion  on  both  sides,  they  are  mutual  conditions,  the  one  prece- 
dent to  the  other,  and  the  plaintiflF  must  aver  performance  on 
his  part.(c/)  5thly.  Where  two  acts  are  to  be  done  at  the  »ame 
timey  as  where  ^  covenants  or  at^rees  to  convey  an  estate  or  to 
315  deliver  ^oo<lato  B  on  'a  named  day  or  gcncniily,  and  in  coi 
sideraiion  thereof,  B  covenants  to  pay  j1  a  sum  of  money  oa^ 
the  same  day,  or  generally ;  neither  can  maintain  an  action 
without  shewing  performance  of,  or  an  offer  to  perform,  or  at 
least  a  readiness  to  perform  his  part,  though  it  is  not  certain 
which  of  them  was  obliged  to  do  the  first  act ;  and  this  rule 
particularly  applies  to  contracts  of  sale.(f)  6thly.  Where 
tliere  arc  mutual  promises  and  agreements,  yet  if  one  thing 
be  the  consideration  for  the  other,  there  liie  plaintiff's  pcr»^ 
formunce  must  in  general  be  averred. (y)  But  there  are  some  * 
cases  in  which  it  has  been  decided,  that  where  it  appears  that 
•  the  defendant  relied  rather  on  the  plaintiff's  a^eement  to  per- 

ibrni  his  act  than  his  actual  performance  of  it,  it  is  not  neces- 
sary to  aver  his  performance .(5')    7lhly.  It  is  said  that  where  " 
the  participle     doing,"  "performing,**  8cc.  is  prefixed  to* 
covenant  by  another  person,  it  is  a  mutual  covenanti  and  not ' 
a  condition  pi-eccdent.(A) 
Form  of  In  point  oi  form  an  averment  may  be  in  any  words  amotmt- 

a^ciDMJut.  ^  express  allegation       as  that  the  plaintiff  avers^  or 

in  fact  tmth^  or  although^  or  because ^  or  wth  this  thaty  or  be^ 
ingy  Sec.  and  whei*e  it  is  necessary  to  aver  the  life  of  a  person 
in  pleading,  it  hu3  been  held  sfufBcicnt  if  it  appear  by  implication 
^316       ^^^^  continues.        So  if  it  be  stated  thatvf  was  seise4 

in  fee  and  Uicdt  and  that  the  l«ind  descended  to  iB,  as  his  son  an4 


(c)  I  .Saund.  3-20  c. 

(/)  1  Snatiil.  3  J0.  n.  4. 

(c  )  1  SHuntl.  S'iO  D.  4.  8  Saand. 
35:.  n.  3.  h  lOS.  n.  3.    I  EmI,  «>3. 

(/)  1  bulk.  171.  1  Ld.  Rayin. 
f.C5.  6T.  U.  570.  7T.  K.  125.  a 
Sa'nid.  25'2.  n.  3.    5  T.  R.  409. 

(^)  1  WiU.  88.  5  T.  R.  409.  I 
LfT.  87.     Com.  Dig.  Plu«ilcr»  C.  54. 


(/i)  3  B).  Rep.  1313.  Waiea,  146. 
49G. 

(i)  1  Sftunil.  117.  n.  4.  Cora. 
PlcNdcr,  C.  77.    As  to  the  miuiDer  of 
making  an  avci-meot,  see  Cowp.  6S3^ 
684.     I  kiauad.  117.  n.  4.  WUlea» 
134.  427. 

(./)  1  Sauad.  335.  a.  8.  fi  Sau«4 
61.11.  9. 
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OV  THE  dECLARATIOK/      .  SIQ 

Uii%  WIS  beld  a  safficicot  afeimot  tlisl  «tf  di«d'«eiM4-(^)      ^-^  Z"'"^''' 
itis  not  Uiiu|«al  iD  dedanoioiit  on  mntiuil  pronuaait  avl.ui  ^"JJI^^^j^ 
coveoant  betvtealandlord^d  tenantf  to  aver  that  the  pbimiff 
had)  jftr£am»d  all  Ibiaga  on  his  part  lo  be  periurmady  but  tliM 

18  umieceasaiy }(/)  though  it  may  after  verdict  aid  the  oniisshKi 

of,  an  uvci  iiieiit  ui  pluiiiufl  's  periQiiimuce  oi  a  partkulai* 

Where  it  is  iiccej^sary  on  the  part  of  the  plaintiff  to  aver 
per/or manccf  it  mu^i  be  shewn  to  have  beaa  according  to  the 
^nfait  of  iha  coouract,  for  ilia  not  sufficieiH  to  puraue  the  worda  if 
'^he  intent  bo^t  uUo  perlbnned ;  as  oo  a  praoitse  In  oooaidera- 
tlon  that  the  plaintiflT  would  cause    to  coaie  to  be  bmmd  to  the 
defendant  lor  30/.  it  ia  not  aulSioient  to  aver  that  the  fhiintiff 
caused  ^  to  come  to  be  bound*  but  it  ought  lo  be  also  alleged 
that  jf  was  bouml.C/i)    And  an  exact  /u  rfurmanee  must  also  be 
st.'-.lLtl,  ;;s  in  u  promise  in  coiiii'.'cr^Uoji  lhai  ihc  pu.iiiaii  v.uuiJ 
procure  the  loan  of  20/.  for  cat  year,  it  is  not  sufiicient  to  uI- 
iegc  that  he  procured  a  part  at  one  time  and  a  part  at  another, 
for  he  ought  to  procure  tlie  whole  for  the  Whule  year  and 
pd^ormsnce  ought  to  be  shewn  with  such  certaintirt  that  the 
court  may  judge  whether  the  iuteut  of  the  co^SMit  has  been 
dttljr  foifilledy  *aa  in  consideration  that  the  pUinti  flf  would  noquit      *  317 
'  w#pf  a  debty  It  is.  not  sufficient  to  say  that  ho  scquitted  him^ 
wiiboiit  shewing  Itow,  viz,  by  deed :(  fi)  but  If  the  plaintiff  shew  a 
certain  aid  exact  pcrtorniancc,  it  is  Irc  ijucnily  suiii'.icutlo  state  it 
in  geiicrul  terms,  without  alleging  particularly  liow  lie  perform-  . 
ed;  as  on  a  promise  to  pay  so  much  as  the  pk  iiuiii  should  c\- 
pciul  for  tlie  officers  ol  the  army,  in  such  a  suit,  an  averment 
that  he  spent  so  much  is  suflicleott  without  shewing  for  what 
officers  in  particular.(9)   And  there  are  some  ioatsiiicea  where 
Ihf  thing  a^ed  to  be  done  by  the  plabtiff  having  beeii  sub* 
st^tially  performedf  though  .not  in  the  exact  iiiwuier»  tfor  with 
all  the  circumstances  mentioned)  It  was  considered  as  a  suffi* 


^k)  iSauiui.  61.  g.  US  9.  (•)  Com.  Dig.  Headei",  C.  59.-^ 

(0  I  Saum).  235.  n.  5.  Yclv.  H7. 

(mW.iitn  .  ^13.   Btr  T.  Jone»»  12S.  (/')  Cm.  Jac.  503.    Com.  Dig 

Co.n.  Ih^.  PKader,  C.  61.  I'lc-adcr,  C.  CU.    C»x».  Eliz.  'JU. 

(tt)  Com.  Dig.  Pk^der,  C.  S8.—  T.Jcme»,lSS. 

Tdv.  90.  (9)  Com.  1%  I*li;«4er«  C.  61. 

Vot.  I.       '                    [  ]  ' 
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it  H*  part:  cieot  |ierfermatMMi      as  whMifr  tbe  ModiUon  v«ft  tc^-etleo^ . 

rmtrrtilv,  t)t«  a4:ofiveyance  hy  lease  aftd  ?eltase  wa^  held  aufiktent  ^U)  so 

UiMi.  'vvhci  r  ilif  roiuliiioii  was  to  deliver  ihe  v/ill  ol  xhe  tes^tor,  ano 

the  pK.iiitiiT  ileliveii d  letters  tc.stLiincntury.(0  Where  the  con- 
diliuii  4)t'(:Leclcnt  was  in  tlie  disjunciiv  e,  ihe  averment  of  pei- 
ftjrmance  must  b€  imnecl  aca^rd»iH^>»aiKl  uot  io  the  coojiw- 
uvc.(«) 

in  avemiig  an  ejcatt  of  porfocmance  by  the  pkuntiO*!  hp 
must  state  hia  readiness  te  perfanii  the  acif  and  the  p^rticulii^ 

circumstances  which  constitute  such  excuse;  and  thefcibm! 
Mherc  the  dcclaruliou  stated  thai  c^rbiUTitois  i'aM  not  mak-^ 
llicir  award  without  «»he\\iii.f;  the  sj^eci.il  eausc  whii  h  prevent- 
^  3  IS  ed  thao^  i&  wa&  LkiUd  iaaufi^ciouuCzoj  ■  h\  'stating  an  excuse  iui 
aibD-pecfbrmaiice  of  a  condition  prccedenty  the  plainlifT  muatv 
in  general^  shew  that  the  defendant  either  prevented  the  per- 
fennancei  or  rendered  it  unnecesaary  to  do  the  prior  act|  by 
his  ntgket  or  by  his  dtBcharging  the  plalHtllf  fitim  perijofm- 
ancc.(iy)  'I'hc  performance  of  a  condition  precedent  may  also 
be  exniscd  l-y  the  chsfurc  of  the  defend;  il  iii>  p.csciice  were 
nccessurr  for  the  pluinufTs  performance,  or  by  his  vegUct  lo 
do  the  first  act^Ji^'  it  were  incumbent  on  him  to  perform  it<«) 
It  may  atoo  bo  cxcuaed  in  some  cases  by  the  defendant's  not 
giving^  notitt  to  the  pblntilf.Cy) 

Where  tlie  respectife  aets  to  be  done  •by  the  piaintilf  and 
defendant  were  inutuaU  and  were  to  !>e  performed  at  the  mme 
fitnt^  the  pLiiiitiff  should  aver  his  rtr/r.Vr.v.^.v  lo  perform  part, 
and  either  state  tluit  the  deicudant  nc}j;lccied  to  attend  -when 
neccssaiT,  or  refused  to  perform  his  part,  or  discharged  the 
plaintiff  fmm  iiis  performance .(r)  Thus  where  the  defend- 
ant stipulated  to  pay  a  sum  of  money  on  thj^  ptaintifi^s 
asaifi^ng  to  him  a  certain  equity  of  redemption,  and  the  de- 
ctaratkm  averrad  that  the  plaiuiiflT  was  ready  and  willing,  and 


(r)6T.It  723. 

(  -j  ('').  Lit  '207  a. 

Cj  I  \IA\.  Al.f.  UC.  pi  4. 

7 )  I  s«  i-H.  .»"j4. 

y.  -  )  1  Smuul.  \H,  132. 
(n  )  I  T  IL  0.».    Dong.  CSi.  68r» 
»JiS    V'K  Lit.  ^C.  b. 


(.«•)  1 1t««.  Abr.  437,  iiS.  7  T.  R 

1.51. 

i'A  1  Ti<ill.  Abr.  4&7,  4ia.  Go. 
6iiuiul>  35:2.  R  3. 


OF  im  DECLAUAriON. 
oflere<f  to  Bssi?^,  and  tpndered  «  draft  of  fttt  •ssii'^niTient  «>  tlic  /it' 

clcli  iKLiiiL  lui  liis  ar^j):  c-buiiuu,  and  offered  lo  cxrr.uK-  ;ind  dt  -  *'*"'«*^»^*>  I***' 

fivf^r,  and  woiiKl  have  e  xecuted  and  delivered      'n  ahhtgHinem 

to  ihc  defendant,  but  ihaL  he  absolutely  4iwhargtd  pUiintilt 

from  executing  ihe  same  or  unf  assignment  whatever*  amf-had 

*not  paid  the  money,  8«ch  declaration  was  on  demurrer  held      *  319 

!suftciem.(o^   So  in  an  action  for  the  non-delivery  of  goods, 

which  the  defendant  had  undertaken  to  deliver  on  re<iuest  at  a 

ccruun  price,  ii  is  sulVu  icin  lor  the  i)l,unli!V  in  las  decl.irnlion, 

witliout  alleging  an  actual  lender  of  the  prire,  lo  avc»'  •^»H•h  rt- 

quc>t>  and  that  he  was  ready  and  wiliiii^  lo  receive  ttic  i^oods, 

and  to  pay  for  them  accordin;j;  lo  the  terms  of  the  &a!e,  ami 

that  the  defendant  had  notice  of  such  readiness,  but  refused  to 

deliver  them  \{h)  or  if  the  defendant  did  not  attend  at  the 

appointed  place,  such  non-attendance  shoaM  be  stated^  which 

Wfaufd  render  an  averment  of  rcqtiest  unnecesSarj'.r^') 

The  onili-  .ioii  ot  the  avcimeni.  of  ilie  performance  of  a  con-  f>»«>?'<^q«ene*s 
ditlou  precedent,  or  ol  an  excuse  lor  the  noii-perUirniunccs  !•< 
fuul  on  demurrer,  or  in  case  of  judgment  by  dcfciult  ;(^/)  but 
after  verdict  the  omission  may  in  some  cases  tie  aided  by  the 
common  luw  imendnient,  that  every  thing  i^ay  be  presumed 
to  have  been  proved  which  was  necessary  to  sustain  the  ac^ 
lion ;  for  a  verdict  will  cure  a  case  defectively  stated  ;(if>  but 
wlicre  the  non-performance  of  the  condiiion  precedent,  is 
adiniticd  by  the  pleadintjs.  a  verdict  wiil  nul  aid  ilie  defcct.(/  } 

It  13  frc^uenlly  necessary,  particularly  in  specidJ  actions  of  h<^<t. 
QbantHfiiit  to  aver  that  the  fitfendant  had  notice  of  some  fiict  or 
facts  previously  *stated  ;  and  a  great  variety  of  the  instances  ^ 
wheiHS  such  averment  ib  necessary  are  collected  in  the  books 
refcrretl  to  in  the  note  and  from  these  it  ap])ears,  that  when 
the  mailer  allcj^ed  in  the  pleading  is  to  be  considered  as  lying 
more  properly  in  the  knowledge  of  the  plaintiff  than  of  thcde- 


(  ;)  Dfwg.  GSi,  68S.  n.      k  li.   I  Saimd.       q.  l.Scil 

(A)  1  Eittt,  tiilc  D.M,M-  rcg.   Cm.  Ja«.  503, 

[c)  7  T  n  I'-'i  t.ii.  {/)  <i'i".  II  rio. 

0')  I  KaM,          '210.  -2  l>HMnd.    CouK  Dig.  Ul.  ricwlcr,  C.  7:},  7*,  75- 


3J2.  fa.  3.  9'>K   D:)ii?.  6S7.  Viii.  Abr.  Notioe.   llardr.  U   ST.  » 
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//.  JSr»  fioFH.  feudality  tiim  iht  telantioa  Aught  to  m»  Oiat  tlie  ddMbnt 
F  .urihiv,  th(!  |ia4  notice  t|»eKof  (  as  vImm  th«  defendant  promiaed  to  mtc 
tkm.  the  plaimiff  aa  much  for  a  commodUy  as  another  pennn  had 

g:iven,  or  shonld  give  htm  for  the  likei  or  to  pay  the  pltiiBtif 
A\  hut  (I  un.igtb        had  ^iibuaucd  by  a  iKiltcn',  or  to  pay  ibc 
pLmiiii  ills  costs  ui  buil :(/;)  and  in  a  (let  larittion  uguins^i  the 
drav.tr  or  ^lK!nr^cc  of  a  bill  of  cxchaiv^^c,  it  i^  maicrial  to 
aver  notice  of  non-payment  by  the  acceptor,  or  some  excuso 
for  t'oc  neglect. (/  )    J5tu  where  the  matter  tUies  not  lie  more 
properly  in  the  knowledge  of  the  piaiutifii'  than  of  the  defend- 
^   ant)  notice  need  not  be  ayerrQd.(J)   Therefore^  if  the  defend- 
ant contracted  to  do  a  thing,  on  the  performance  of  an  act  by  a 
Btran^rr^  Qotice  need  not  be  arerredi  ibr  it  lies  in  tlie  defend- 
ant's knowledge  as  much  as  t))c  plaintifT'St  and  he  ought  to 
take  nolit  i;  ut  his  peril        and  ll.(jUL;h  ii  ib  usual  in  praciict*, 
in  a  dfrlaration  in  debt  upon  auaw;ii(l,  and  in  tlit*  replication  in 
*  3^1       debt  on  bond  conditioned  *for  performance  of  an  award,  to  aver 
that  the  defendant  had  notice  of  the  award»  sucli  averment  is 
unnecessary,  because  the  defendant  ought  to  take  notice  of  the 
award)  unless  it  was  expressly  provided  in  the  submission  tbsn 
the  award  aboidd  be  notified  to  the  parties^  vhen  notice  must 
be  alleged^/) 

So  if  upi^  a  treaty  of  marria^  a  promise  be  made  by  a  thiixi 

person  to  pay  the  feme  100/.  after  the  death  gf  the  husband^ 
it  is  not  necessary,  in  action  upon  this  prouiibe,  to  aver  thut 
the  defendtint  had  notice  of  the  death  ;  and  in  a  declaration  on 
a  promise  to  pay  a  sum  of  money  at  tho  full  a^c  of  an  ^faut) 
notice  of  his  attuining  tiut  age  nec<l  ivot  be  alleged,  because  it 
is  asnotorious  to  the  one  as  tothe  other.(m)  On  the  saroeprin* 
cipIO)  if  a  man  be  bound  to  another  to 'indemnify  him.  against 
the  acts  of  a  third  person)  no  notice  of  those  iicts  is  necessaiy 
to  be  alleged  \{n)  and  in  an  action  on  a  promissory  note  by  the 
indorsee  ajjainst  the  drawer,  notice  of  the  indorsement  need 
not  be  ^\  erred  ai:d  if  the  ilulthdaiit's  promijC  wci  e  to  pay  on 
the  performance  of  a  certain  actycvcn  by  the  plaiuiiH  iiimself  lo 

(/i)  2  8aund.  Gil.  a.  ti.  4.    (  m.  Jao.      (/lr)Com.  Dig  I'Uadcr,  C.  #5. 
4312.    llMrdr.  4i.    Cora.  Dig.  tit.      (OSS»aiul.  62  a.  n- 4.  Uanlr.  iS. 
PIrader,  €.  7J.  S  T.  It  621. 6i4.  11  Com.  Dig.  Plcaiter,  C.  rs.  5  T.  |( 

(0  L)n":^  ^^70,  6S0.  (m)  Hhh?  4-?.    1 1  Mod.'-iJi. 

0)  »  bjund.  117.  11.2.    2S|lUod.       (:a)  I  S:<ii..«l.  116. 

^Cisft.  il4.  Fre«m.  Rep.  285.  («)  t  B.  k  P^S. 
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tlic  defendant, or  a  strang'cr,  there  arc  cases  in  which  ii  has  been  //.  lu  puv!^. 
i\cc'u\c(l  that  notice  of  the  art  need  not  be  a\ erred,  hccuuse  Fourthl),  the 
by  liie  terms  of  the  contract  the  defendant  engaged  to  take  no-  Uyu. 
ticc  of  it  at  his  peril ;  us  if  tlic  defendant  contracted  to  pay  on 
the  marriage  of  the  obligee  with  and  in  tlie  *case  of  a      ^  322 

lirececfeiit  cimdhioii  to  be  perfonned  hf  the  ptainiiflf  to  the  de< 
iendant  in  person,  notice  of  the  plajntJiPs  performance  need  not 
be  averred,  because  it  is  implied.^?) 

Where  notice  is  necessary,  it  ought  to  appear  that  it  was 
given  in  due  time,  and  to  a  pmper  person  ;(r)  bin  v.  Ucvc  a  bpe- 
cial  rccjuesl  is  averred,  nolicc  wlil  sometimes  be  prrsnincd  ;(\)  ^ 
and  the  aI)Sconding  of  the  party  or  other  circumstances  may 
be  stated  as  an  excuse  for  the  want  of  notice.CO  The  onkis- 
fiion  of  an  averment  of  notice  when  necessary,  will  be  fatal  on 
demurrer,  or  judgment  by  default ;(«)  but  may  be  aided  by  a 
Terdict,(x)  unless  in  an  action  against  the  drawer  of  a  bill, 
when  the  omission  of  the  averment  of  notice  of  non<paymcnt  by 
the  acceptor  Is  lata!  even  after  verdict.fy) 

Whenever  it  is  essential  to  the  cause  of  action,  that  ihc  Kc'jiw^sL 
pTalntilT  shoidd  have  re(juested  the  deft  iuhmt  to  jicrloi  ni  hi^  • 
contract,  such  rojut  ^t  must  be  stated  in  iho  declaration,  and 
proved.(z}    It  tuia  been  observed,  that  if  it  liad  been  held  that 
Q  request  was  essential  in  all  cases,  many  vexatious  acUous 
might  b^  avoided,  but  there  are  a  variety  of  instances  in  which  ' 
it  is  settled  that  no  request  Is  necessary  anterior  to  the  action, 
and  consequently  need  not  be  stated  in  pleading      *tbus      *  323 
where  the  declaration  is  upon  a  contract  to  ]ray  a  firrcedtnt  debt 
or  duty*  as  in  the  case  of  the  conimf>n  coiuits  for  goods  sold, 
work  and  labour,  money  lent,  Sec.  no  request  need  be  blatcd  or 


(/»)  £  lJuUtr.  254.  Cum.  Dig. 
ne«}cr,C.  75. 

(7)  Com.  Di'jj.  Pleader,  C  7S. 

(y)  T.l.  il.i.l.  C.  74. 

(s)  f  10.  Jac.  m  t  B.  k  P. 
C*f».    .» llulstr.  326,  ,V27. 

(0  Clhty  on  BilK  9d.  edit  545. 11. 
L  1  SMlk.  814w  Vin.  Ahr.  Notice, 
A.  2. 

(«)  Cro.  J»e. 


(x)  I  Sin». 'iU.  1  Sauud.  a. 
(y)  IVmg.  679. 

(»)  A%  to  n-qucajs  in  prniTil,  Sec 
Tom.  I)i:.>  Plc,i«l.  r,  r,  >  to  7.1.  1 
i^auiid.  ^i.  a.  ti.  I  Slra-  SS.  2  Vcuir. 
75. 

(a)  1  a  k  P.  50,  60.  Cn».  Ett». 
54S.  Post.  Chitty  Oft  ms  'Al 
edit.  1$3,  IS4. 
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//.  Tttparis.  proved       and  thoDgh  fbrmerly  a  distinctlan  was  made  be- 

iwccti  a  ni  omisc  to  \k\\  a  prcct'tlcui  debt,  and  one  to  become 
^        of  ac-  '  1.1  ... 

lion.  t'lic  on  a  subsequent  event,  that  tlisiinciion  is  nov;  ovcnnilcd; 

tlnis  where  the  declaration  stated  that  the  deiendani  in  con- 
bideration  that  the  plaintiflT  ^vou/d  make  him  a  set  of  sails  worth 
promised  to  pay  so  much  for  them  od  request)  it  was  deciiled 
that  00  request  to  pay  was  necessary  to  be  stated,  because  on  the 
making  the  sails,  the  money  immediately  became  due,  andfbA 

the  case  before  tlic  ccni",  din'orcd  iVom  those  v\heic  the  payment 

1 

is  tohe  to  a  tl'.ird  j)crson,  or  u  Iierc  an  award  directs  a  rcjiicst  t'Vj 
and  though  a  tlisiinction  was  formerly  taken  between  a  promise 
by  the  defendant  to  pay  a  debt,  originally  his  own,  and  that  ct 
a  third  person,  that  distinction  has  been  since  overruIed<<i} 
;  ^  And  in  these  cases  it  appears  to  be  immaterial  whether  or  int 
the  defendant's  contract  were  expressly  laid  to  be  to  perfonu 
the  same  on  reqiicst.(f) 

IJuL  w'.Kii  by  llie  express  or  implied  tcriiib  of  the  contract, 
ii  was  inriinibcnt  on  the  pl-.iintifi',  1>l!uic  the  coipuiciicenier.l 
of  his  action,  to  request  the  dctondant  to  peribrm  his  co!itr>!Ci, 
*  324  such  request  being  as  it  were  a  condition  precedent,  *mustbe 
averred.(/)  Thus  in  an  action  for  not  delivering  a  horse*  &c. 
sold  by  the  defendant  to  the  pIuintifT,  or  for  not  finding  timber 
for  l  epidi-s,  the  dcclarution  should  allege  a  special  request  to 
deliver  the  same.(  jt)  So  if  tiie  conirjAi  wrvc  to  deliver  up  a 
bond  to  be  can<  ril'.d  on  rcfjucst ;(//)  or  if  an  award  direclco 
the  dcfci'.dant  to  perform  some  act  on  rerjne>i//)  or  if  the  de- 
fendant conii-acicd  as  surety  to  pay  the  debt  of  a  third  person 
on  request,  in  these  cases  the  request  must  be  alleged  and 
proved.(y) 

In  point  of  Jbrm  there  are  in  pleadings  two  descft*iptlon$  of 
requests,  the  one  termed  a  s/tcetai  r?r'/u  .vr,  the  other  the  Hcet 


('»)  1  Saund.      ^  iJ.  a.  i     Bull.  ill.  n\.  l.ll.    I  S:,jn«1.  3*2,  33.   j  1 

\  P.  l.'l.  It  4»J'.K    3  Hal  u  .*21.'r. 

(i)  lSt:>».  S8,  SVeiKi*.  75.  Cro.      (i  )  5T.  It,  40».   SirW,  ^oiies 

Ji«<v5Cj).  5G.   I  Ka«t,  Joi    Com.  Dig, 

(/I)  1  Sjr;i.  SJ.    Cro.  .I^c  3-2.1.  cP,  C.  fi'J. 

{r)  1  Sli-x  SK.    1  Sa'ui.l.  33.   Cm.        (/j)  3  UuMr. 
KUi.  5iK  acc.     Cro.  Jjio.  923.  183.       (/)  1  Sauml.  3.'. 
Owen,  109.  Crci.  Kliv.  83.  roffli'd.  {J)  Cin».  Juc.  5U0.    Owrti,  )>19 

if)  C»Mu.  Diy.  ritaUcT,  C.  69.—  1  SaiinO.  Si.  o.  2.    is- 'I  %Mc  I  bt» 

SH,  8D. 
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■ 

9i/uu»  re^ttmiutj  or  aUhouf  h  ofiea  requested  io  to  do,**—  //  itM  pttru. 
When  an  actual  reciueat  is  csscuikl  to  the  support  of  the  ac-  ^""«'^*>'y. 
tion,  a  special  rctjuest  must  he  stated^  and  it  must  be  shewn  tkm. 

hy  aiid  10  uhuui  Uie  6unic  was  niiulc,  uhd  tiic  liine  .uai  pl.'.ic 
f»f  niakiiiT^  it,  in  ortlcr  that  the  court  may  judge  ulicthcr  the 
request  ucrc  suOkient  ;(k)  and  the  omission  of  such  special 
request  would  be  bad  on  a  general  demurrer  -/J)  and  it  haa 
been  decided^  that  it  would  not  be  aided  by  verdict ;('»)  but 
from  tl)e  principle  deduclble  from  other  casest  it  should  seem 
that  a  verdict  would  at  common  law  aid  the  defect.(/2)  l*ho 
ticrt  ^sitfiiuM  rctptiiitUHy  or  "allhoui^h  often  recjucstcd  so  to  do,"  4^  325 
Aviilunit  staling  tlic  tin)C  and  place  of  request,  though  usually 
inserted  in  tiie  common  breach  to  the  money  counts»  is  of  no 
a\*ail  in  pleading,  and  the  omission  of  it  x^ill  in  no  case  vitiate 
the  decluratiou  and,  therefoi^}  where^  in  a  declaration  up- 
on a  note  payable  four  months  after  date,  it  was  objected  m 
rrror  that  the  request  to  pay  the  money  in  the  note,  was  laid 
'  in  the  common  breach  at  ll*e  end  of  the  declaration,  to  ha\e 
been  upon  i!ic  same  d.-.y  and  \  jar  afovesaid,  whii  h  was  the 
date  of  llie  r.olc,  and  lour  niunihs  before  it  becanie  due,  it 
was  adjudged  upon  u  \s  1  It  of  error  t[)ut  there  was  no  occasion 
(o  lay  any  request  at  all,  for  the  bringing  the  action  was  a  re* 
quest  in  law.(/r)  • 
.  The  brrach  of  the  contract  being  essential  to  the  cause  of  BmcJi. 
action,  must  in  all  cases  be  stated  in  the  declaration .(7)  When 
llic  special  (  ouiil  in  asaum/isit  is  merely  for  a  iiu  iiey  demand, 
and  'AiK  r  toinnion  counts  arc  su!)joiiic(l,  iljc  usual  breach  in 
the  conclusion  uf  the  declamion  stating  the  request  to  pay^  to 
have  been  after  the  money  on  the  special  count  was  due,  will 
suffice  ;  and  in  declarations  on  bills  of  exchange  and  promis- 
sory notes,  It  is  not  usual  to  state  any  other  breach  than  that 
at  the  end  of  the  common  counts,  (r)   But  when  the  breach 


(I  )  1  Sun.  S'.».     Cum         Plea.l-  f;f)    I  Sira.  S9.  ei4.  tWiI».3.r 

<  •  .  C.  fiO,  70.  ttc,     1  Saur.d.  33.    S  7  'I'.  It.  0  2'*.    1  Sttund.  'JJ*?.  n  1 

T  11.  io'j.  Cf.)     II.  Ml.  I  >l.   1  H.  ^  P.  J«J,  GU, 

(0  5T.  R.  4ijy.  I'lou  .l  l  is.  b-    Hardr.  Ti. 

(m)  .3  Rttlstr.  m    Ci^.  EKz.  8S.  (;  )  l  Wih.  33.    1  II.  &  P.  59,  ^ 

Sir  W.  Joacft,  S6.    1  Snund.      «.  (v)  Com.  lit;;.  VL-wU  r,  C.  U,  kr. 

.  Cow.  Dig.  l>1c«der,  C.  '^r^  \  WIK  :V* 
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9 

It  Tf  pttrt9.  is  not  merely  the  non^fKiytneiit  of  montft  it  is  tisoally  Med 

Fon  t!iir,  ttir  |d  ^y^}^  spccLil  couDt.  The  breach  must  'obviously  be  eovem^ 
li'in.  ed  bf  the  nature  of  the  stipulatioo.    It  should  he  assigned  In 

*  326        ihc  words  of  the  contract,  either  nc.^;ativcl)  or  aiVn mutncly,  oi 

in  worus  u  lur.Ii  arc  coextensive  with  the  ini])ort  ami  cfTt  ct  of 
it.(0  Where  the  couiract  was  specific,  to  door  forbear  some 
particular  act*  it  is  in  general  sufficient  to  assign  the  breach  in 
the  words  of  the  contract ;  thus*  if  the  contract  were  to  shew 
a  sufiicient  record]  it  is  enough  to  allege  that  the  defendant 
did  not  shew  a  sufficient  record,  thouij^h  issue  cannot  be  joined 
upon  it,  because  sufiu  lency  uf  nuiUcr  of  record  cannot  be  trice! 
by  a  jury  ;  but  ihc  dcTundant,  on  such  breach  asbigncd,  may 
plead  that  lie  siicwed  such  a  record^  and  upon  demurrer  the 
court  wiii  judge  whether  it  be  suflicient.(»)  So  in  covenant 
by  an  apprentice  for  not  finding  victuals  and  other  necessaries 
in  the  words  of  the  coutracti  is  sufficient  ;(v)  and  a  breach  in 
the  words  of  the  covenant,  for  not  repairing  without  enume- 
rating the  particuhir  dilapidations,  will  bulViccCnO  And  in 
general  if  a  breach  be  assigned  in  words  coniuininj;  tiie  sciiac 
and  substance  of  the  contract,  though  they  are  not  in  tiie  pre- 
risc  words  of  such  contract,  it  is  sufficient  ;(x)  as  if  the  dc- 
fendant's  promise  were  to  gtiaraoty  the  payment  of  the  debt 
*  of  a  third  person,  a  breach  that  the  defemUmt  did  not  pay  Uie 
debt  will  not  suffice  :(s^)  so  if  a  policy  insured  a  ship  againstr 

*  527  barratry  of  the  captain,  and  the  breach  'is  assigned  that 

the  ship  was  lost  by  the  fr^ud  of  the  cupuin,  it  lb  suflicient.(z) 
If  the  contract  weie  in  the  disjunctivr^  tlie  bi  each  ought  to 
be  assigned  that  the  defendant  did  not  do  lite  ouc  act  or  the 
other;  as  on  a  promise  to  deliver  a  iiorse  by  a  particular  day, 
*  or  pay  a  sum  of  money  ;(a}  and  if  a  covenant  be    that  the 

defendant  and  his  executors  and  assigns  should  repair,"  a 
breach  for  not  repairing  ou}^ht  not  to  be  in  the  cotijunctive.(6) 


{t)  Com.  Dig.  Pleader,  C.45,  4r,,      (  r)  Com.  Wg.  Plemter,  C.46. 
47,  48,  4d.    Id.  a.  V.  3.  8  Sattod.      (jf)  1  Sid.  17S.  &  RolL  7 JS.  1. 19; 

iSt.  1».  f.  {:)  I  Slra  581. 

(fO  Velv.39,  40.  Com.  Dig.  Plead-       («)    l  Si.l.  m  447.     Hanlr.  .^  Jy 

.'r,  C.  iJ.  Com.  Dig.  Platilcr,  C.  ISira-SJi 

(v)  3  Lev.  iro.  Ante,  45.  ' 

(n)  (ft)  Cro.Elb.d48.   1  Sinu  ^2$ 
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But  in  assigning  the  breach  of  a  covenant  or  contract  to  p&f  ot  Tt  fMxrt$» 

•«  cause  to  be  /luid"  a  sum  of  money,  it  is  sutHciciil  to  say  ihai  P««rtblT,  the 
'  .         .  cause  of  a** 

the  defendant  did  not  pay,  omiiiinj^j  the  dibjunctive  words,  for  uun. 

he  who  causes  to  pay,  pays  ;(c)  and  a  breach  tliat  the  defend* 
ant  did  not  pay  several  persons  is  sufBcient,  without  adding 
the  wordst  or  either  of  them.(i)  A  distinction  has  been  taken 
between  a  contract  to  perrorm  a  thing  to  a  man  or  his  assigns^ 
and  6if  a  man  or  his  assigns  $  and  that  if  a  thing  be  to  be  don0 
a  man  or  his  assigns,  the  breach  must  be  in  the  disjunctive! 
tliat  it  was  not  done  by  him  or  his  assigns ;  but  that  where  a 
thing  is  10  be  done  /o  a  man  or  his  assigns,  it  is  suiBcient  to 
absi^Il  for  breach  that  it  was  not  done  to  him  ;(«')  but  there 
appears  to  be  no  foundation  for  il.is  distinction,  and  where  the 
•clioa  is  between  the  original  parties  to  the  coniract»  as  no  as* 
lignment  will  be  presumed}  it  will  be  sufficient  to  state  tluik 
the  defendant  did  not  perform  the  act  to  the  pkuntiff,  without 
tticntioning  the  ^assignee  or  heir ;(/)  but  if  the  action  be  by  ^  328 
%t  against  an  assignee,  heir,  or  executor,  the  breach  should 
then  be  in  the  disjunctive  ;  and  a  declaration  by  husband  and 
wife,  or  by  an  administrator,  merely  stating  that  the  defendant 
did  not  pay  before  the  marriage,  or  that  he  did  not  p:iy  since 
the  death,  would  be  bad  on  demurrer,  tliough  aided  by  ver* 
dict.(^) 

If  the  breach  vary  frtmi  the  tent  and  sudttance  of  the  con- 
tract, and  be  either  more  limited  or  larger  than  the  coveniint, 
it  will  be  insufficient  iyh)  at  in  covenant  to  repair  a  fence*  ex- 
cept on  the  west  ride  thereof,  a  breach  that  the  defendant  did 
not  repair  the  fence,  without  shewing  that  the  want  of  repair 
was  in  other  parts  of  the  fence  than  on  the  west,  is  bad  on  de- 
murrer, thou^ls  aided  Ijy  verdi<  t.O)  So  if  tli«  eovcn.-nt  were 
for  'luict  enjoyment,  wiilmnt  (divful  disturbi.nce,  a  breach 
merely  stiuing  that  the  piitintiB*  was  distuibed  is  insufTicient, 
for  it  should  be  that  he  was  Uginmo  modo  disturbed  in  th« 
Worda  of  the  covenant,  or  otherwise  the  plaintiff  should  sbeff 

<f>  t  ^tn^m^  t  Slaadi       a.  6i      (£)  ^  Let  Hmym.  M    1  YAtti 

id-ibw.  -..  119:  '2Hirh.  c.  p.  «93;  •  •  .V 

(e)  I  9nlW.  139.    5  Mod.  133.        ^     (/i)  Sm-  T.  Jones  WS.        ' '~  " 
{/)  1  SU^  m  , ,      ,  ^      .   '        (0  Com.  Wg.  tU.  Pleader,  C.  If; 

Vol.  I.  *         [  30  J 
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ff.  lu  ftartn.  by  whwn  lie  wiw  disturbed,  and  how.(l-)  So  where  ^  decia* 
FtmnMy,  iho  ration  is  upfiii  a  covf  uaiii  for  eood  liUc,  it  should  be  shewn  that 
tioii.  the  pel  sun  cvictin^^  had  a  lawful  title  before*  or  al  the  tin>c  of 

the  chite  of  the  grunt  to  the  piaintiff,  and. an  avettsusnt  Uiat  he 
liad  a  lawful  title,  without  this  qualification,  is  too  general  and 
bad  after  Terdict^  for  it  wiil  be  intended  that  the  title  of  the 
^  329  person  entering  is  ^derived  from  the  pluBtiff  himself.  But  k 
seems,  that  the  plaintiir  is  under  no  necesuty  of  setting  out  the 
title  of  the  person  who  entered  upon  him,  because  he  is  m 
stranger  tait,  it  bcin^^  considered  sufficient  to  allcpre  gencrallyi 
that  he  hud  a  law  ful  title  before,  or  at  the  timie  of  the  lease  or 
conveyance  to  the  pluintiff.(^) 

On  the  otlu  r  hand  it  is  injudicious,  unnecessarily  to  narrom 
the  breach.  Thus,  where  the  breach  of  covenant  was  assign- 
ed,  that  the  defendant  had  not  used  the  fiurm  in  a  husbandliki^ 
manner,  but  on  the  contrary  had  committed  vta^te^  it  was  hchl 
that  the  plaintiff  could  not  gtVe  evidence  of  the  defendant^ 
using  the  farm  in  an  onhusbandltke  manner,  if  such  mjeconduiH 
did  not  amount  to  wtiste,  thmtgh  on  the  former  words  of  the 
breac  li  such  evidcm  e  would  have  bceii  atluii^siijIe.C/) 

'I  he  brcacii  in  gencrv\l  should  be  certain  and  express,  and  a 
general  statement,  that  the  defendant  has  not  performed  his 
agreement  or  promise,  is  bad  on  den^urrer,  though  aided  by 
verdict.(m)  A  distinction  has  been  taken  with  regard  to  the 
degree  of  certainty  between  an  action  on  a  bond  conditLoned 
for  the  performance  of  covenants*  and  an  action  of  covenant 
however,  no  such  dbtinction  now  prevails  {(0)  and  where  te 
debt,  on  bond  conditioned  that  one  B  R  should  account  for  and 
[n\y  over  to  the  plaintiffs  as  treasurers  of  a  charity,  such  vo- 
luiiUiv  coiit)il)Ulions  as  he  siiould  collicl  lor  the  use  oi  ilic 
*  330  chariiy,  llic  defendants  *pieadcd  i;eiieral  perforniunce,  ajid  the 
pLiiitilTs  replied,  that  B  R  imd  leceived  divers  buuis,  amount- 
iiig  to  a  large  sum,  \'\z.  loo/,  from  divers  persons,  for  divers 
voluntary  contributions  for  the  use  of  the  said  clMuity»  which 



(/  )  SRnniul.  181,  b.  Com.  Dig;      (m)  Com.  Dig;  Pleader,  C.  4S. 

Fln..U  r.  (;.  \7.  49  Skin.  344.    4  MotJ.  IK8.    3  I^'Y.  Slf. 

{k  )  2  S;utt,»l  IM  .  n.  10.  Com.  Dig.       (w)  l  Snlk  I  Ih-v.  94. 

I*l*wtiiM-,  C,  4r.  4'j.  \o)  8cc  I  U  be  1*.  (t-Yi. 

(0  a  T.  K.  «jr. 
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He  had  lilt  acooimtcd  for  or  psid  ov«p,  fee.  h  was  h«f^  on  spc-  //.  ^^w^. 

cial  demurrer,  thai  ihc  repliculion  was  builkienlly  ccrL»»irt ;(/;) 
for  it  is  a  general  rule  in  pleadinp^,  thai  wlierc  iuiy  nuuitr  tench  u'm. 
to  gr^at  prolixuy,  u  concise  manner  ol'  pleading  it  may  be 
admittmis  and  where  the  breach  lies  mom  in  the  dctcndani'» 
dMn  the  plunder's  knowlodgei  less  tMUticttbui^  is  required.(9} 

Bf  the  common  law*  in  an  action  of  covenaiUi  the  plaintiff 
was  ot  Kberty  to  asstgn  breaches  of  each  of  the  covenants  in 
the  indenture,  8cc.  in  onlcr  to  increase  the  damages  i  Itui  iti 
an  action  upon  a  bond,  the  plainiiff  could  assirni  otily  one 
breach  ol  the  condition,  for  if  heab^agncd  several  breaches,  the 
declaration  was  bad  for  duplicity,  because  the  bond  wa&  for- 
feited hjr  the  breach  of  one  eovenant  as  much  as  of  several  co- 
venants ;  h«  now  by  atatute>ii)  the  plaintiff  is  at  liberty  to  as- 
atgffi  sefemt  braaehes  of  th^  eoiKtitioii  of  a  bond,  atui  it  ts  &e- 
qiieiitiy  expedient  to  state  the  same  in  the  declaration. (u)  Still 
however,  \\\o  ^readies  of  the  same  specific  stipulutiou  c.ir.ixH 
be  assigned  in  one  count  ;(x')  though  where  the  defendaiu's 
contract  was  g^encral,  as  by  a  teaaut  to  observe  Lbc  duo  course 
of  husbandry,  *ihe  dedaiatiMi  may  state  vaiious  breaches  of  ^  ;ji31 
good  hfi8bandry.(w)  Where  several  breaches  of  the  condition 
of  a  bond  are  assigned  oniier  the  statutoi  it  is  usual  to  allege 
that  they  are  assigned  by  virtue  or  in  pursuance  of  the  sta- 
tute iU )  but  this  seems  unnecessary,  the  statute  being  a 
public  law,  and  tlie  assi^^nment  of  severul  breaches  a  mauc|"  of 
right  witiu  vii   !\c  leave  oi  the  court. 

in  point  of  form  it  is  usual  in  tt*mmjmt  to  iniroclucc  the 
statement  of  the  particubr  breach,  with  tlte  aUcgaiioo  that  the 
defendant  contriving  and  fnaidulently  intmluig,  craftily  and 
subtly  to  deceive^  and  defraud  the  phiintiff,  neglected  and  refix- 
scd  to  perform,  or  performed  the  particular  act,  contrary  to  the 
previous  stipulation.  But  this  inii  oduction  is  unnecessary,  the 
t^isl  of  the  action  of  a/tnum/isit  being  the  injury  sustained  by  the 
plainttfi*  by  tiie  privation  of  bis  right,  without  relation  to  the 

(     8  T.  K.  405.    1  B.  Ai  P.  640.  a.  9.   Sve  the  foi  nn,  rot.  S.  1 5J,  154. 

(V)  8  T.  K.  4r.J.     I  \Mt^^.  r-'l.  (r)  r.Mu  IVt*.  Plcatlcr,  C.  ^0, 

((•)  2  Co.  \  a.     I  Saun«l.  AS.  I>.  (.t-)  4  i:;ist,  1  U.  vf.l. 'i.  l.i.i. 

(v)  !  Huutul.  58.  n.  I.    Ckmi.  liig.  (  r)  (J<»m.  Dig.  Pk  inli  r, 'i  V.  'l  I 

(0  S  it  9  W.  11L  «.  it.  501.  Aedr.  108. 

(m)  1  Sbttud.  S8.  n.  1.  3  Sauiid.  ISr. 
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331  OF  THE  DELLAUATIOK.  ^  » 

fJ5I?*S'      imputAiioo  of  fnud  ihimM  be  omittad<x) 

tioo.  The  insufficiency  of  the  breach  will  in  general  be  aided  bf 

the  coniiurm  luw  intendment,  that  it  is  noi  lo  be  prcauiutd  ilu^t 
either  the  judt^e  wouid  uirect  the  jury  to  j^ivc,  or  tl..  t  ti:c  j^^ry 
won\d  have  ^WeOt  the  verdict  wUiMNit  sufikicnt  proctf  of  ihc 

*  332      breach  of  contmctjCa)  and  'tberefore*  wbere  in  aa  acifoii 

agabA  hnaband  and  wife*  <m  tbe  corenimt  of  ibe  Jhiut  wbHn 
•ole  to  perform  an  award,  it  appeared  that  the  awafd  wm  aaale 
after  tbe  inarriafi^,  which  wa&  a  lef^  reropation  of  tbe  aMi  * 
tfaior's  authority,  and  consccftiently  the  breach  waa  improperly 
ai:>ic.itcd  in  the  noti-prrroi  mum  c  of  siu  h  award.it  wns  dtcidcd 
thai  iUq  pluinutt  was  entitled  lo  reroven  because  itappciircd  that 
the  y<  fnc  hud  broken  her  covenant  by  the  Tcry  act  of  maniagey 
*  which  though  a  diiferent  bre«tch  to  |hut  assigned,  was  sufficienC 
after  verdict  to  auppon  the  declaraticiii.(^)  We  have»  bear- 
ever*  aeen,  that  in  some  iostanoea  a  defectiTe  atatemeat  ol  m 
breach,  aa  of  a  covenant  for  quiet  enjoyoMntf  will  be  fittal  even 
after  venSct.Cr) 

'^•'■•f**'  Such  dumagcH  as  may  be  presumed  nt'a&Hanly  lo  result  fronj 

the  breach  of  contrart,  ncea  nut  l)e  slated  in  the  declaration  j 
but  in  other  cascs'it  is  necessary  to  state  the  damages  arising^ 
from  the  breach  of  contract,  specially  and  ciixumstantiatlyv  ia 
order  to  apprise  tbe  defendant  of  the  facta  intended  to  be  pro* 
ved,  or  the  plainttflT  will  not  be  permitted  to  give  evidence  of 
such  damage  on  the  tnal.(d)  And  in  some  casea  where  the 
phdntiff  aeeka  to  recover  damages,  he  must  declare  sperlally, 
thoup^h  he  nii^ht  have  recovered  the  principal  ]>  it  of  his  dc- 
maiul  umlt  r  A  common  count :  thus,  in  an  action  against  iht; 
vendor  oi  an  cbi^itc,  for  not  making  a  good  title  to  or  convey- 

♦  333       ^%       ««mc,  only  the  deposit  money  can  be  recovered  ^under 

the  count  for  money  had  and  received,  and  if  the  purchaser 


(w)  6  Fast,  4  S.1. 

(z)  Imp.  K.  B.  0th  oflit  526. 

(a)  Sir  T.  Jones.  1 t  Salk.  I4a 
4  Mod.  1S9.  b.  Sklntier,  m  S  Es^tt, 
270,  27 1 .   f  om.  Dig.  Pleader,  C.  48, 

(A)  5  East,  %rO,  271. 


(c)  SSauiid.  181.  n.  10.  And  wc 
1  Sill.  440.  ante,  3-28.  scd  «ju. 

(•/)  Ac  to  damg^'s  in  gen  emit  see 
Vin.  Abr.  th.  Uamages,  wul  Sayer'li 
1/  v  'if  Datna«»cs.    Arid  sec  [>nst»  aa 
tii  tl)c  statement  of  daiaaget  in  a#. 
tioQt  for  tout.  . 


f 
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pncmd  for  imwert  Mid  eKfenses^  he  mail  declare  speqiallyt  H.  At  ^idrft. 

sL./.ii)L^  >uch  cxpcusci.,  »iiid  Like  io:.b  uiibinf?  froui  il.c  not  havinc:  ^*'**'''*]?» 
the  use  ot  tlie  deposit  money,  kc.'^f)  1  ne  daiiia^csi  should  be  tiuu. 
Stated  ^ccordiiig  to  tiie  luci  o(  the  cusci  tnit  no  inconvenience 
will  arise  from  the  statemeni  hcin^  mucb  lar|^r  than  the  pmf  t 
thttft  M  ft  <toctoriliOT  «fi  a  poUcy  of  insoraoce  atAtfaig  a  total 
lMa»  a  partial  lam  may  be  KcoveftcL(/)  In  atating  the  daiM- 
fea»  care  mint  be  taken  that  no  part  thereof  appears  to  have 
accmod  after  the  time  to  which  the  dedamtion  by  Its  titie  re* 
fers;  for  though  the  mistake  *  could  not  be  taken  advantar^c 
t»i  t)y  deniui  ier,  yet  after  a  general  vt  rdi.  t  it  wouiU  be  fatal^ 
unless  the  4aro4»gc!»  were  Uid  under  u.  9aUcct,s£)  ^^J^^ 

The  common  emmit  in  o»9umfmt  are  frequently  sufficient  Comnes 
vithout  any  special  eoimt;  and  even  where  the  declaration  con- 
-  tdba aspect  coontthls  in  general  advis;ible  to  insert  one  or 

.  more  of  the  common  counts  ;  for  thoin^h  it  is  a  rule,  that 
when  there  was  an  express  eontraci  the  plaintiff  cannot  resort 
to  an  in)piie(l  one,(A)  yet  he  may,  inmuny  cases,  recover  on  the 
common  count,  though  there  was  a  special  agreement;  •and      ♦  534 
auch  acoiMK  may  fm]u«fntly  save  a  verdict  where  the  evidence 

.  may  vary  from  the  aped«d  count ;  thus,  if  the  plaintiflT  declare 
flpecially  aa  having  built  a  house  according  to  an  agreement, 
if  he  friil  to  prove  that  he  has  built  it  pursuant  to  the  ngrec- 
ment,  he  may  biiil,  in  some  cases,  recover  on  the  coinmon  count 
for  the  work  and  labour  actually  donc.p)  And  where  a  pro- 
miiisory  uuic,  ii[)on  an  improper  stamp,  has  been  taken  in  pav- 
meni  of  A  debt,  the  pluintifi  will  be  at  liberty  to  resort  to  the 
fiominon  counts  uppropriat^  the  debt.(»  But  where  the  de- 
mand ia  founded  upon  a  written  agreement,  which  ought  to  be» 


(e)  See  4  Esp.  Rep  223.    1  B.  k  80.  85.   e  T.  R.        .7  T.  B.  243.  I 

T.  906.  «  m.  Rep.  1071.   Post,  toL  Sti».  6M.  Peakv»  103.  3  B.  k 

«.  l'25,  \2^.  m.   6  E.nM,  sfi'j.   Thew  i»  no  ilb< 

(/)  2  niin-  f>ni.    1  Bl.  Rrp.  tOS.  tilioiif.ii  in  pleading  between  in  ex. 

■  Mnrslitill  ort  Ineiiraiice,  6.i9.    Saycr  press  and  implic<l  promise, 

on  Damagi  s,  45.  (i)  Per  Sir  J.  M«n*6cld,  I  New 

(/)  S  Baond.  171.  n.  I.  9  Lev.  315.  Rep.  355.   Ball.  N.  P.  139.  Paynft 

ante,  859.  B:icoinh,  DtHig.  651. 

T'R*  105.  640.  3£ut,7«,  0')l£ast,56. 
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334  OF  THE  DtCLAHATlON. 

11  ItK  parts,  bvit  i«;  not,  stamped,  the  plainuff  will  not  be  pcrmiUcd,  ioievi.- 
Fourthly,  the  dence,  to  re&oit  to  an  iiiiniied  contract,  io  order  to  avoid  the  pnh 
tMm.  daction  of  such  express  Agrecmen  t  .(^) 

Commw  counts  in  an  action  of  attum/idt  are  foimded  oo  er» 
press  or  implied  promises)  to  pay  money  in  comidehHte  ckf  a 
farecedent  debi,  and  are  of  four  descripti<ms :  1st.  Th»inieBk&m 
tU9  anmmfifiit  ;  2dly.  The  quantum  meruit ;  3dly.  The  qmenimM 
valebant  ;  and,  4llily.  The  account  /stated. 

The  indebitatus  anftumjistt  count,(/)  stales,  that  "  the  defend- 
er ant  OQ  the  day  of  ,  at  ,  in  the  county  of  j(m) 

^  335  indebted  to  *the  plaiotifif  in  a  named  sum  of  tnoney»  for 

^  real  property  or  goods  sold,  or  for  personal  services*  or  for 
«  money  lenti  paid,  or  liad  and  received,  or  for  interest,  or 
««  for  some  other  pre-existing  debt  on  simple  contract,  incurred 
•  *' at  the  dclciKlani's  request;  and  that  being  so  iucuUicil,  the 
"  defendant  in  consideration  Uiereof  al'icrwards,  to  why  on  iht 

<•  day  and  year  aforesaid,  at   aforesaid*  in  the  count) 

u  aforesaid,  undertook  and  faithfully  promised  the  plaintiff  to 
pay  him  the  said  sum  of  money,  when  he,  tlie  said  defend- 
ant,  should  be  thereunto  afterwai^s  requested.** 
The  quantum  meruit  count,  instead  of  statin ci^  that  the  de- 
fendant  was  indebted  to  the  plaintiff  in  a  cciluiii  sum  of 
money  for  Mork,  J^c.  as  in  the  iiulebiuints  count,  states,  *•  and 
*'  whereas  also  ailerwards,  to  wit,  on,  kc.  aforesaid,  at,  Sec. 
aforesaid,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  had  sold  and  delivered,  &c.  {Ming  the 
subject  matter  of  the  debt  aceortUng  to  the/aetj  and  wmaify  a$ 
m  the  indeHsatut  count)  he  the  said  defendant  undertook  to 
"  pay  the  plaintiff  so  much  money  as  he  therefore  reaaonobfy 
deserved  \u  iuivc  ;  and  the  (  oiint  then  avers,  llidi  ilie  pluin,- 
tiff  deserved  to  have  u  named  sum,  whereof  tlic  deiendum 


(A )  2  B.  k  I*.  118.  3  Esp.  Krp. 
213.  1  N«w  Ifiep.  S73.  oce.  7  T.  K. 

241.  contra. 

(/)  Si  f  i!,'  f.  ;  in,  vf'l.  2.  5.  autl  ;is 
to  ilii:  (!ciiiiitio»i  ofi'io  icrm  uithiiittt- 
tiii>  mnnmputt  s>cc  uutc. 

(/«)  The  time  und  pUcc  are  not 
mMtcrM  in  the  common  coanui,  but 
irlicu  tkere  is  «  special  count  on  a 


kill  of  exdian]^,  prcce«iin^  the 
eommon  eouVitc,  It  ia  tnmal  imm)  proper 

ir.  lla-  first  <  r)intnon  count  to  \:^\  ilic 
<l»y  j.ltci*  tlif  bill  ^ri«  Axxc,  or  t  f'it'' 
spcviiU  cause  of  action  v:«  conmlcte  ' 
and  in  the  sukMcquent  eonuU  awl 
brcacli  to  refer  tn  the  latt  lAcntionc-d 
<lay.    1  ^Vils.  3S. 
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Oi  Tfi£  DJECLARATION.  335 
^  «lM8prtfdt»  to  vu»  Q0»  Uc,  ttoMidt  ati  Ice  ftforeiaid,  had  77  /i«  />or/». 

«  notice  »  Fuurtbly,  tho 

The  gwmtmm  valebant  count     in  generMi  confined  to  thtt  tion. 
va/<r      good«^  and  instead  of  ihc  qmtUum  meruit^  states,  that 

"  the  defendant  promised  to  pay  so  much  as  the  goods  'were       *  336 
«  rtmonablij  nvorlh  ;"  and  concludes  with  a  corresponding  aver- 
mcot)  that  they  were  reasonably  worth  a  named  sum,  and  thuL 
U>e  defendant  had  notice  thereof.    In  other  respects  this  count 
is  similar  to  the  quantum  meruit. 

The  accowU  9UUedy  alleges,  that  the  defendant  on,  kc. 
«  aforesaid,  at»  &c.  aforesaid,  accounted  with  the  plaintiff  of 
*^  and  concerning  divers  sums  of  money  before  then  due  from 
«^  the  defendant  to  the  plaindfi;  and  then  in  arrear  and  unpaid, 
<'  iind  that  upon  such  accounting,  the  defendant  was  found  to 
«»  be  in  arrcur  to  the  pUmuitr  in  a  numcfl  sum,  and  that  being  . 

so  found  in  arrcar  and  indebted,  tlic  dcfcudunt  in  considcra- 
"  tion  thereof  undertook  and  faithfully  pi*gmiscd  tlic  piainiifl  lo 
V  pay  him  the  same  on  request." 

Upon  these  counts  the  common  breach  is,  Yet  the  said  de*. 
«  feodant,  not  regarding  his  said  promises  and  undertakings^ 

but  contriving,  and  crafdly  and  subtly  intenduig,  to  dcceiTe 

and  defraud  the  said  plaintiff  in  that  respect)(Q)  hath  nol 
«<  (alihou};h  often  requested  so  to  do)(o)  as  yet  paid  the  said 

sums  of  money,  or  any  pui  i  tlicteol,  but  hath  wholly  ncg- 
»*  Icclcd  and  refused,  and  still  neglects  and  refuses  so  to  do, 

to  the  plaintiff's  damage  of  a  named  sum,  and  therefore,  he 
<«  brings  liis  suit,"  &c.  which  bleach  necessarily  varies  in  ac- 
tions by  and  against  surviving  partners,  husband  and  wife,  exe- 
cutors and  assignees,  &c.(^) 

Formerly  these  general  counts  for  work,  goods  sold,  See* 
were  not  in  use ;  and  Lord  Holt  is  stated  *to  have  said,  that  he  #^337 
was  a  bold  roan  who  first  ventured  on  them  ;  but  they  are  now 
nuich  more  frequent  than  the  special  counts,  where  the  action 
is  fur  any  money  den»and.(y)    It  is  not  necessaiy  to  stale  the 


(rt)  Auto,  331. 

(•)  The  prlDied  fcHim  generally 
contftm  a  tpecial  request,  but  thi»  i* 
ttiiiMViistiai'y.    1  NVilii.  Si. 

(p)   Sue.  iMitc,  HiH.  wml  vol.  2 

is  10  ro. 


(y)  2  Stra.  *m.     I  Sauml.  2C9.  ». 

11. 1.  Fiiz,;.  308.  Com.  Uig.  tit  A^' 
smropch,  H.  S. 
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/r.  R§  port9.  pardculir  vark  ckine»  or  goods  soldi  Ice.  &r  tbe  mitf 

t^^%*  plaintiff  is  hound  lo  shew  in  what  respect  the  defead- 

ant  is  indebied,  is,  tiiul  it  may  appear  lo  the  court  that  it  is  not 
a  debt  of  record  or  specialty,  but  only  on  simple  contract ;  and 
any  general  woixlSf  by  which  thut  inajr  appeart  are  suthcient  ;(r) 
and  unnecessary  sutementsi  such  as  tbe  local  situalioD  of  tha 
premises  In  a  count  for  use  and  occupatioa*  slumld  beavoided^ 
as  a  variance  might  be  &tal.(«)  Several  distinct  debts  or  con- 
tracts may  be  included  in  one  count  of  this  description,  and 
tlic  pluintiff  \vi;i  but  cccd  /iro  tanto^  thoui^h  lie  only  pioM^  cue 
of  such  contrartb.CO  And  under  an  iotl;  biuiius  couui  ilic  piain- 
tiB  may  recover  wliat  may  be  due  to  him,  uiihouj^h  no  specific 
price  or  sum  was  agreed  upon ;  and}  tberefore»  ii  has  been 
observed}  that  the  quantum  meruit  and  guaniumv€kbatu  couniB 
are  in  no  case  necessary}  and  should  in  many  cases  be  omitted 
to  prevent  unnecessary  prolixity  and  expense  ;(tt)  andlt  is  set* 
tied,  that  under  a  juantummeruit  count  the  pluiniiff  cunnot  re- 

*  338  cover  if  the  'goods  were  sold,  kc.  at  a  certain  price.(v)  In 
cacli  of  these  counts,  except  that  for  money  had  and  received, 
and  the  account  stated}  it  is  necesbaiy  to  allege  that  tbe  con- 
sideration of  the  debt  was  performed  at  the  defendant's  rtqueH^ 
though  such  request  may  in  some  cases  be  implied  in  evi« 
deDc^$(x}  and  it  must  also  be  stated  that  the  defendant  promised 
to  pay  a  specific  sum  or  so  much  as  the  plaintiff  reasonably  de- 
served, averring  in  the  latter  case  what  sum  is  duc.(y)  As  the 
common  coutils  are  so  useful  in  practice,  ii  may  be  advisable 
concisely  lo  consider       purlicular  appiicabili;y  of  each. 

The  common  counts  relating  to  real  property  are  for  tbe 
price  of  a  freehold}  copyhold,  or  leasehold  estate,  Itc.  sold  and 
conveyed  to  the  defendant,  where  there  has  been  no  contract 


(r)  «S»Qmi.  350.  n.  9. 371  8  Lev.  Tetv.  175.    t  Brownl.  Bat  71. 

153.     Ciu  th   t?76.     2\Vil8.  20.     I  2  Bl.  Rep.  910.   6unb.9(i&  &tflAe 

Mwl  8.    1  Sid.  425.    Bur.  Ahr  tit  /orm,  p. -t,  vnl.  2.  43. 

AvsumpHit,  R       L(I,  Raym.  14^29,  («)  'i  Saund.  12-2.  a.  a.  J.  S«d 

UA).    12  Mod.  511.    By  spcctial  ciu-  vide  3  BL  Cum.  295. 

torn  even  the  •aiise  of  tKe  debt  need  (v)  l  Stni.  64S. 

n<  t  be  flhewn.   S  Slrn.  7ia0.  1  Sattnd.  (x)  t  Saund.  ^  a.  I.    9  Ea»^ 

5*^  "  soil.    :  St -a.  933.    3  Batr.  1671.  S 

'^n)  I  Ksp.  Rep.  273.     5  Esp.  Rep.  B.  J<  P  24r. 

«1.  32.    6  Ea8^  3*8.  351.  (y)     B.  k  P.  j2L 

(/;    Saotid.       a.      Cro.  Jaa. 
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Under^eal  for  the  paymeiH  of  the  price  ;(z)  an.l  in  these  counts,  //.  lis  fmrt^, 
wd  in  that  for  use  and  occapauon  of  l4n4,  kc.  (which  b  )^ivcn  '  « 

Of  Statute  1 1  Gto.  II.  c.  19.  whei-e  the  demise  was  not  by  ttccd,)  Uuii. 
it  is  not  necessary  to  state  the  IochI  situdiion  of  iho  pi-cmlscb.{«/) 
And  if  the  demise  were  to  tlie  ilefend.itit,  a  count  In  ilic  com- 
mon form  is  siiIFk  ictn,  aliiiou^h  he  fiid  uui  ow.K,\ipy  the  pre- 
mises hiiUbelf.  but  merely  by  Ikis  uncIer-LLM.ini.('>; 

Where  goods  have  been  »oUl  und  uciu<iiiy  delivered  lo  the 
defendanti  though  under  a  special  agreement*  U  is  in  general 
sufiiciem  to  declare  i}n  the  iade^iatut  count,  provided  the  con* 
tract  was  to  pay  in  moneys  and  the  credit  be  expired  ;(r)  but 
where  the  •contract  was  to  pay  for  j^ootU  p  iriiy  in  money  and  ^  339 
partly  by  the  delivery  oi  uuici-  jiiood-i  la  l  xcij  n^auit)  or  to  pay 
by  accep!int^  ;i  bill  of  exchan^;e,  und  liic  wiiule  creciii  i>  not 
elupsed,  it  is  ncceaaury  to  declare  spc<:i.uly.({/  So  on  u  colia* 
Isral  undcilaking  topuy  the  debt  of  4  third  person*  the  contract 
must  be  specially  stated  M  and  it  is  usual  where  the  defend- 
int  has  refused  to  accept  goods  purchased)  to  declare  special- 
ly ;(/)  and  at  least  a  count  for  goods  barf^.uned  and  sold  omit- 
tin;^  the  stalcucut  at' the  delivery,  blioul-.l  be  added,  which  \\\.\y 
siifiire  t{g)  but  where  the  sale  w  ;s  lo  the  defendant,  and  tiie 
delivery  to  a  tlurd  person,  at  his  request,  the  statement  luM  liie 
sale  and  delivery  were  to  the  defendant,  being  according  to  the 
legal  eflQ^ct,  will  suffii.e.<^) 

With  respect  to  debts  for  work  tind  labour  or  other  personal 
services,  it  is  a  rule  that  hf>wevcr  speciul  the  uv^i  cement  wast 
yet  if  it  w.is  not  Uiiisr  ac  d,  and  the  terms  of  ii  luive  been 
pcrfo!  nu  il  t-n  liio  [)laintifl"s  part,  and  the  re  auneraiion  was  to 
be  ia  money)  it  iti  not  nccchSiarY  lo  declare  specialiy,  und  the 


(s)  Poftt,  TnL2.7,  8.  (O  1  S«iiuid.Sll.  a.  b.  Poet,  vol. 

00  v:.,st,  3i8.   1 1% ;).  r?L  p.  «;3.  2.  s ). 

t  B.     p.  ^Jj.  I'cst,  vuL  t<.  a.  (/)  Post,  vol.  >.  07. 

(A)  \  T.  11.  (  -7)  '     '''t.  I^'^-    P'  nko,  C.  X.  P. 

(c)  I  II.  BJ. 'JSr.  Filas;.  302.  I  B.  41.  7  V.  K.  Cr.  Cwiipb.  N.  P. 
liP.  .197.   1  Ktt«Rep.  m   4£Mt,  lO).  Pont,  vol.  -J.  \7. 

fS.  147.  (A)  a  r.  It.  3JS.    2  Show.  410 

(f)  I  If  RI  237.  BmU.  N.  p.  136.   I  3tr».  I«7.  S  WUfc 

(d)  Aole,  SOX  iSD. 
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21  It»  pans,  common  indcUiatut  count  is  siirt'u  ient.(0    But  if  the  coutract 
I  mu  tlilv,  tilt  has  not  been  executed  by  the  plaintiiT,  althougb  the  defendant 
rwu*e  of  tot-  p^ygj^^g J     performance,  the  declaration  must  be  specla].(^> 
»  3 40      Where  •the  demand  is  for  wages*  fees,  or  vork  and  laboar  in  par* 
ticulap  professions,  &c.  it  is  usu4  to  insert  a  count  stating 
ciscly  tlic  n  iiiii  c  oftlic  service,  Scc.(/)  but  the  common 
for  work  and  iabuur  is  in  general  suHkient.(m) 

Money  lent  to  the  defendiint  himself  may  be  recovered  un- 
der  the  common  count  for  mortof  lent^  though  clcli\  ei-cii  lo 
another  person  at  his  request ;(»)  but  if  money  be  lent  to  a 
third  person,  at  the  defendant's  request,  and  both  be  Uable  » 
repay  the  money,  liie  one  on  the  loan,  and  the  other  in  respea 
of  his  c  olhaer.il  enK'agement,  which  must  be  in  writing,  the 
count  i>v::tinst  the  latter  must  be  special. (o) 

The  count  for  money  Jiuid  is  proper  ulicpe  money  has  been 
paid  at  the  express  request  of  the  defendant,  and  in  some  cases 
even  without  such  re'|uest  though  the  request  should  al- 
ways be  stated  In  the  pleading*(jr)  But  where  the  sum  which 
the  plaintiff  has  paid  is  in  the  nature  of  costs,  or  cannot  be  con- 
sideredSs  strictly  paid  for  the  use  of  the  defendant  ;(r)  orwheic 
the  plaiiuiiVhas  liui  Uviu  illy  made  a  payment  in  money,  but 
has  merely  bet  ti  nbli^L-d  i(»  ,;ive  security,  the  declaration  must 
be  special  for  not  indemnifying,  £cc.C«) 

Where  money  has  been  received  by  the  defendant  *whidi 
t»  €quQ  et  bono^  ought  to  be  paid  over  to  the  plaintiff*  the  g^ 
neral  principle  has  been  that  it  may  be  recovered  by  the  plaiiH 
tiff,  under  the  count  for  money  had  and^recerued  to  itt^^O 
In  general  to  sustain  such  count,  the  defendant  must  actually 


*  341 


(0  Fitzg.  JOS.  '  1  "Wlh.  117.  Bull. 

X.  P.  \3\\.  I  ».  &  P.  139.  7  T.  K. 
'  181.  -iKaft^Ur.  I  New  H.  p  104. 
1(1.  355.  6  fc^a^t,  56y.  1  New  lUp. 
o30.      B.  k  P. 

(A-)fiKMC»145.  IH.  BL  «87.  4 
East,  I4r.    1  New  .T>U 

(/)  2  Lev.  153.  C»rth.it76.  i  Mod. 
8.    1  Sui.  425. 

(w)  «  W'lU.  '20.    I  New  Kcp. 

6«uiul.  iSSl  n.2. 

(m)  8  T.  U.  3-J8. 


(o)  1  SaUQfl.  81 1.  ».  b.   I  Sdk.  S. 

C«rth.  446.     2  W  'lh.  Ul.    3  Vffk 

3sn.  'J  ni  R.*j».       2  T.  R.  St. 

(/>)  8  T.  !{  .  .)lo.  CI*. 

(9)  t  SumikI.  '2r»4.  n.  I. 

(r)  5  Ksp.  kt  (I.  a  4  Btpi  Rep.  ttSl 
ST  |{  hio.  I  T.  R.  869.  7  T.IL 
304.  5;6.    1  Wih.  18S. 

(0  i  i .  H.  sro.  2  Burr.  lOli.  S  B- 
k  P.  I6i». 
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^ave  received  money ^(u)  thougli  sometimes,  ^  i<  h  receipt         Ji.  //v  f>artK 
be  presuniedi  till  Uie  contrary  bo  proved.(v)    In  plcikding,  the  ^^'J'^^''^^ 
money  musi  be  suted  to  hiive  been  received  to  tbe  uw  oi  the  tsun. 
-person,  wbo»  at  the  lime  of  the  receipt,  and  not  merely  at  the 
time  of  the  action,  was  Icgully  entitled  to  it.(w)   This  count  . 
is  sustiiinable  in  some  cases,  where  money  has  been  received 
lortiously  without  uny  colour  of  contract,  or  ujkIci-  pretence  of 
a  contract  not  performed  by  the  defendant ;  altiiuugU  m  generul 
a  pariy  is  not  at  lil)erty  to  declare  in  an  action  in  form  f.r  comructu 
where  there  has  been  no  contract  express  or  implied.(.r)  1  hus, 
assignees  of  a  bankrupt  may  declare  for  money  had  and  recei- 
ved, against  a  creditor  who  has  levied  his  debt  liy^.  /a,  after 
the  act  of  bankruptcy       but  they  ought  to  declare  in  trover 
for  money  paid  by  way  of  frauduleitt  preference,  anterior  to  the 
act  of  Luiki  upiey  lizj  and  this  rule  is  so  fur  quu.liUcil  tliui  Uie 
courts  wiU^iiot  allow  a  colourable  title  to  land,  btc.  to  be  tried 
under  this  form  of  aciiou)  but  the  plaintiff  mu&t  decliu-e  in 
tort.(a) 

*  Where  a  payment  has  been  made  on  a  contract  which  has      4|e  342 
been  put  an  end  to ;  as  where,  either  by  the  terms  of  the  con- 
tract it  was  lef^  in  the  plaintiff's  power  to  rescind  ft,  and  he 

docs  so,  or  whejc  llie  delenddut  aiicrvvauis  assents  to  its  being 
rcHciiitlcd,  tiiis  count  may  be  supponed  ;  but  it  the  contract 
couiinue  open,  as  it  is  technically  termed,  he  cioi  only  I'ecovcr 
damages,  and  must  declare  specially  ;(6>  and  where  a  horse  war- 
ranted sound  turns  out  to  be  otherwise,  the  vendee  must  in 
general  sue  on  the  warranty,  and  caniyoi  maintun  uttumfmt  for 
money  had  and  received  to  recover  back  the  price  \{c)  but 
where  a  term  of  years  is  purchased,  and  the  title  turns  (iut  to 
be  deiective,  aiid  no  cotiveyance  has  been  made,  the  deposu  is 


{u)  5  n.n  r  ^-589.  I  East,  3.  Doug.  2  T  U.  lil.    Bull.  N.  P.  131.   6  T.* 

83.  4  r.  H  mi.  u.  cm.  6h  • 

(r)  Doug,  t,m    4  T.  R.  CSr.    2      (z)  4  '1 .  11.  2M.    1  Hi.  Utp.  104. 
*  T.  R.  m.   1  H.  RK  m  4  Bii>.      (a)  Cowp.  419.   6  T.  IL  «I8.  it 

Hep.         3  It.  U  P.  559.   I  £»»t,  Stm.  m.   2  H.  Bl.  408. 

lOV.    3F.n  t,  171.  (A)   I  T.  R.  l.U.    3  Lev.  364.  S 

(tp)  3  W.  H  V.  ir,.>.  Ea.s(,  449.    I  Nrw  It.  p.  3.51. 
^^  i  )  AnU',         I  T.  II.  MB,  (c)  7  East,  '274,  279.    I  T.  R.  13fi. 

(7/)    Bl.  Rep.  Sir   .1  Wih,  SOi,  l  M.BI.  19.   3  R«p.  Rep.  U.   4  li«p. 

Rep.  96.  S  E«p.  Rep.  6JV.       ■  t  • 
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Jt.  *t9  Parti,  reoovBnble  tinder  the  common  coont  jKd)  and  trhete  §om%  «t 

F«  uiti.iy,  the  lo  be  done  by  each  p»ny,  under  a  tniecial  tuETc;ement»  end  th« 
Umi.  defendant  by  his  neglect  prevents  the  pli^^tHT  from  carrying 

lltc  rontraa  iuio  t.\cc  ulion,  ilie  pluimiff  may  recover  back  any 
money  I.e  Ua*>  paid  under  it,  us  leceivcd  lo  his  use  i  bul  in 
tiicse  it  ihc  pluinufl' has  received  bciiefjiin  part  from  the 

oiif  inal  coniractf  he  should  declare  spcciidiy.(«)  Under  this 
count  onty  the  sum  really  received  cm  be  recovered  wkheiK 
incetcst,  and  therefore  if  the  pluinttff  proceed  for  imeretty  or  for 
expenses  incurred  in  tnvestigiiting  the  title  to  ftp  ettate,  he 
ir.nst  dcclai*e  specially .(/) 
^  343     j  .uivisable  in  all  declarations  in  aa^umpait  •for  the  reco- 

;  very  o»  u  money  ucuiiiiHl,  cxi  epliiii;  ag.diisl  an  inl.ini,  uhocan- 

!nol  Slate  an  ucioimt,  to  inserl  a  c'junt  on  an  account  biaitd/g) 
Tiie  ucknowledf^meni  by  the  defendant  that  a  sum  certain  is 
due,  creute»  un  implied  promise  to  pay  the  amount,  «nd  it  is  not 
necessary  to  set  forth  the  subject  matter  of  the' original  debt  ;(A) 
\  Dor  is  the  sum  alleged  to  be  due  material .(i)   Where  arbitra- 

tors award  a  sum  of  money  to  be  <hie,  it^may  be  recovered 'un* 
d  r  this  counti  unless  the  submission  was  by  bond^it)  TV^ 
have  seen  that  in  actions  by  or  a^rainst  executors,  administra* 
tors,  8cc.  where  six  years  have  elapsed  since  the  death  of  the 
testator  OP  intestate*  i<c.  or  if  it  be  on  i.ny  other  account  nm- 
teiial  ror  the  plaintiff  lo  avail  himsell  of  a  promise  or  acknow* 
iedgment  since  the  death.  &c.  counts  should  be  added  on  pro- 
mises to  or  by  the  execotort  8tc.  in  that  character,  for  other* 
inise  such  promise  or  ecfcnowledgmem  ^nnot  be  given  in 
evidence ;(/)  and  this  set  of  cotmts  usually  follows  the  com- 
mon breach  at  tho  end  of  the  first  set  of  countsXm) 


a 

{d)  G  T.  R.  G06.  S  B.  k  P.  ir,r, 
Pet  k.  ,  120.  5  Buia-.  Slia^  2  tUp. 
Kcp.  059. 

{e)  \  New  Rep.  86Q.  m,  354.  5 

Eai>t,  44  .1    7  East, '274. 

(/)  I  B.  k  P.  306.   3  Sir  W.  Bl. 
inrs.  4  K»=p.  Rep.  -^is. 
.   ( J-)  2  Mod.  44.    I  l  .TLki. 


{h)lMoA.\\.  2T.R.480. 

(; )  J  Saund.  S36.  n.  3.  I  BL  fi«p. ' 
65.    1  Burr.  9. 

(A  )  I  Esp.  Rrp.  1f4 

(/)  Anil,  a04,       *7  T.  R.  tS9.  * 

("0  See  the  formi.  ymiL,  tti.  S.  4s 
to  70. 
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We  li«f  e  akokly  contldered  nrhcii  the  ctHm  of       xtagj  jf,  At  jharrt. 
lie  «uppert«).(o)   In  frdming  the  declardtjofi  in  this  action,  the  Fnn vthtv,  n  e 
general  requisites  ttid  qualities  which  have  already  been  pmnt*  tion. 
tA  out  roust  be  observed. (d)    The  particular  pans  may  be  con-  I" 
sidercd  under  the  same  arrangenient  us  in  iUMi>>i/isi!,ic)  und 
most  of  the  rules  lo  be  oUscrvtd  in  •fr.unin^  decUralions  in        *  344 
that  form  of  action  equidly  govein  to  the  action  ol  debt,  and 
therefore  it  will  only  be  necessary  to  point  out  the  distinctions. 
•  The  title  of  the  court  atid  termi  and  the  venuty  have  already 
"been  considered.(d)   The  commfncemmt  of  the  declaration  pre- 
ceding the  statement  of  the  cause  of  action*  ia  similar  to 
Unit  in  anumfi9*'t,(r)  except  in  the  description  of  the  form  of 
action  ;  and  in  the  i  omnion  \)\c.k%  or  when  the  action  is  by 
gi  i^inal,  it  states  that  the  defciKLuU  w  as  .^;/;^^mc.•.(  i/,  not  atUich- 
cd»  t(j  answer  the  p!uiniifl*.(y" )  '!'hc  debt  denK.iulcd  should  rc- 
,  gularljr  be  the  u);^^reg;ate  of  all  the  sums  alleged  to  be  iluc  in 
the  different  counts  (  but  a  mistake  in  this  respect  wtil  not  be 
a  cause  of  demurrer,  nor  is  it  necessary  to  prove  that  the 
debt  amounted  precisely  to  the  aum  stated  to  be  due.(jr)  In 
general*  the  declaratioii  should  be  in  the  debet  and  detinct;  but 
in  actions  by  and  against  executors  and  administrators,  it  should 
be  in  the  dtdnH  only,  except  in  an  action  tipon  a  judgment 
recovered  against  an  executor,  suggestiin^  a  devattaviif  when 
the  Jl  Ix  f  and  dcLiiu  t  is  prnjx'i".(/j) 

The  mode  of  staiin;i;  the  raust  ^jf  action  varies  as  in  assuni/i- 
*it  according  to  the  nature  of  the  contract  or  matter  dei  It.red 
on ;  which  wc  have  seen  may  be  a  simple  conti'uct,  a  spcciahy* 
a  record,  or  a  statute.U)  In  debt  on  mm/ile  contraef,  express 
or  implied^  to  pay  money  in  consideration  of  a  precedent  debt 
or  duty,  the  tubject  matter  of  *the  debt  is  to  be  described  pre-  ^  34S 
cisely  as  in  the  common  counts  in  Mumfiait  ;(J)  but  in  point 
of  form,  the  tndebitatiu^  and  quantum  meruit  or  valebant  counts, 


(a)  AnU,  100  to  109. 
(&)  Ante,  248  to  2^. 

<C)  Ante,  '261. 


)  1  H.  B1.  919.  Ante,  fQ7, 101. 

See  iht'  r>rtn»,  vol. 'J. 


(A)  I»ORt,  vol  2.  141  n  f  Bae^ 
Abr.  Debt,  1-'.  3  l^ty  ^  Cum.  Dig. 
Pleader,    W.  S. 


{>!)  Ante,  to  285. 
\e)  Aule,  2Si  la  293. 


(/)  Ante,  fi&S.  Post,  tol.  9.  141. 
AoU  tee  the  fonas,  Sheet  ef  firm* 


(0  Ante,  101  to  105. 


( /)  Soe  the  osKfl,  Com.  D^.  Plcstt- 
er,  S.  W.  11. 
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//  lis  parf$.  differ  from  those  in  awum/Wf.  The  indebitatut  count  states, 
Fourthi)  .  the  defendant  on,  Sec.  at,  Sec.  was  indebted  to  the  plaintiff 

tMA.  In  a  named  sum  of  monef  for  goods  sold)  or  lor  work  and  laboar* 

Sec.  precisely  as  in  lusumfimi  $  and  it  is  not  neoesaarf  to  set 

forth  the  iiatui  c  of  the  debt  with  more  prcclMOO  than  in  that  ac- 
tion*/^) hut  in  (liis  indebitatus  count,  no  firomiac  ib  sutcd  as  in 
attumpnit ;(/)  and  though  it  has  been  usual  to  conclude  each, 
count  with  the  allegation,  "  that  by  reason  of  the  said  sum  of 
money  being  unpaid,  an  action  had  accrued  to  the  plaint!  to 
demand  and  have  the  same  fit>m  the  defendant,  bemg  parcel  of 
« the  money  above  demanded,"  yet  that  allegation  b  unneces* 
sary,  and  the  usual  breach  at  the  end  of  the  declaration  wUl 
suffice  ;(m)  and  the  distinction  is  slated  to  be,  that  whenever 
the  debt  iirises  merely  by  ih^;  judgment  or  obligation,  8cc.  n>d 
not  from  i'.nv  thin^  dehors^  a  non-pe; Tormance  of  the  oblij^aiioa 
is  to  be  laid,  and  the  conclusion  is  to  be  with  the  breacli  ad  dam^^ 
nuM  ;  but  that  where  the  dcbl  arises  not  by  the  oblii^ation  alone, 
but  also  by  some  matter  dcAor*  stated  in  the  declaration,  there 
the  count  should  conclude  fier  fuod  actio  accrevU^  &c.  as  in  debt 
on  a  lease  fo^  rent.(ir)  The  qwntvm  meruit  and  quantum  vote* 
bant  counts  resemble  those  in  atHimfitit,  except  that  the  words 
^  «  agree  to  pay,**  are  usually  inserted,  'instead  of**  promise  to 

ti  pay  and  that  such  counts  in  genera!  conclude  with  the  same 
allt'gaiion  J'cr  (/w.d  acdo  accrivity  Sec.  as  the  indibiiutua  count. ('J-) 
The  mode  of  framinj^  the  declaration  in  debt  on  It^al  iubilitics, 
on  awards,  and  lor  escapes,  Sec.  arc  pointed  out  in  the  notes  to 
the  precedents  in  the  second  vo!tin;e.(o) 

In  debt  upon  a  sptcialtyy  the  deciamion  usually  proceeds  im* 
mediately  from  the  commencement  to  the  statement  of  the  de> 
fendant*s  contract,  without  any  intermediate  inducement  or 
statement  of  the  consideratbn  upon  which'  the  contract  was 
founded ;(/')  for  in  general  the  circumstances  under  which  the 
deed  was  luadc  are  immaterial,  und  a  consideration  is  ^cidum 


•  (It)  a  T.  It  28,  Po»t,»©t  «.  ue.  (forost,  vql  e.  iis,  143.  cuk. 

n.  i.  l>el.i,4U. 

(/)  M           \Z  Moil.  all.  («•)  Post,       «.  145  to  151.  Ante, 

(m)  ro»t,  w\,  2.  14^  tU.  m  the  tOtL  Sccalw  Com.  Dig.  Ph>iider,4. 

aDt«ii.  Gilb.  Dcbc,<t4.  W.fl. 

(»)  Gilb.  Debt,  415.  ()>)  See  the  caid^  Com.  1)$^. 
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<jiscntuO,or  at  least  it  is  to  be  prcbunicd  ;  -/)    It  is  jirlncipally       it9  purtt, 
on  this  account  that  the  declaration  in  debt  or  coveuaiu  on  a  fJjJl^^S*  ^ 
specialty  differs  from  that  in  a.^sum/t.sf'f.    Thus  in  debt  upon  a 
bondf  the  declaration  stales    that  the  defendant  on,  Sec.  ut,  U,c^ 
^  by  hb  ceruin  writing  obligatoiyy  sealed  with  hia  seal*  aniv 
now  shewn  to  the  court  here*  acknowledged  himself  to  be  held 

**  and  firmly  bound  to  the  plabtiff  In  the  sum  of  /.  to  be 

^  paid  to  the  plaintiir»"  and  then  states  the  breach  in  the  non- 
payment of  that  sufn.  So  in  debt  or  covenant  upon  a  tease  by 
tlic  lessor  a^j^iinst  the  lessee,  it  is  not  necessary  to  set  forth  the 
lessor's  title  to  the  lands  demised  ;  but  the  declaration  merely 
alleges  "  that  the  plaintiff  on^  Sec.  at,  kc.  by  a  certain  indenture 
made  between  him  and  the  defendant,  with  a  prOiert  thereof 
demised,"  &c.  *and  in  tliis  case,  if  the  title  be  unnecessarily  ^  347 
set  forthi  it  will  In  general  be  conndered  as  an  impertinent  alle* 
gallon,  and  may  be  rejected  as  8urplusage.(  r)  But  In  an  action  of 
debt  or  covenant  on  a  lease  at  the  suit  of  the  assignee  of  the  re- 
version, or  of  the  heir  of  the  lessor,  or  by  an  executor  of  a  ter» 
mor  for  rent,  which  became  tiuc  alur  i!ic  ululIi  ofliie  testator, 
the  declaration  nmst  state  tlie  title  of  liie  lessor  lo  the  denii-i  J 
jjrenuses-  in  order  that  il  may  appear  that  be  had  such  an  estate 
in  the  revcrsioQ  as  might  be  legally  vested  in  tlie  plaintiff  in 
the  chanuter  in  which  he  sues  ;(t)  and  this  even  where  the  es* 
tale  of  the  plaintilTis  derived  from  the  king  or  a  corporation.(0 
Such  title  is  usually  shewn  by  way  ot  inducement  precedbg  the 
Btatement  of  the  lease ;  as<  when  the  action  is  at  the  suit  of  an 
lieir,  by  alleging  that  the  lessor  was  seised  of  the  premises  in 
his  demesne  as  of  fee  or  when  the  estate  demised  is  copy- 
hold, by  bhewiui^  iliai  fact,  and  that  the  lessor  was  seized  at  ibe 
vs  ili  o!  the  lord,  according  to  the  custom  of  the  manor  or 
where  the  plaintiff  claims  as  assignee  of  a  term,  or  as  executor 
of  the  lessor  for  rent}  &c.  due  since  his  death,  by  stating  thsLt 


(y)  Plowd.  308.    r  T.  R,  477.   4       (/)  1  Saund.  I?r  n  1     The  omw- 

EsM,  900.    I  Foub).  :^^7.  tion  uC  the  lUtt  mcut  of  the  lessor'* 

(r)  1  iStia.  930t  tISl.  1  Sattnd,  m  UUc  it  wid  to  be  aided  by  verdia.  1 

-i.  Show.  71. 

(0  1  S«nnd.  2.33.  n.       1  Sir.  230.       (n)  'i  Saiilid.  3fil.  4l6.   PoM,  Tilr 

7  T.  R.  5.18.    Coiu.  Dig.  J»leaaer,  C.  2.  «U«». 

:>#    Gllh.  Dcbi,  4ia  (v)  Po«t,  Tol.  S  305.  2or. 
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//.  Hi  part*,  the  lessor,  at  the  ttme  of  makinf;  the  lease,  was  possessed  of  th» 
ViMittlt^,  Ujc  jjenji^^d  picmises  for  the  residue  of  a  ccriain  icrm  of  vcars, 
^"n-  U-cXw)    In  these  cases  *ilie  Itssee  uikI  his  .•ssiirnce  beine 

*^,^siopped  by  the  dcccl  fiom  denying  the  lessor's  title  giii)«SftU|f 
jf^msidt  plead  nii  habuii^  or  traverse  tiie  enUve  induftetiMfitt  btH 
admtttmg  by  his  plea  that  the  lessor  had  a^me  legal  intereal  ia 
the  premises,  he  m^xy  shew  that  lie  was  entitled  to  a  difftrgm 
estate,  and  thereby  in  effect  traverse  the  phiiDtii**ft  derivaltfe 
tillc.(x) 

The  ti!iie  and  p'lice  of  m. iking  the  contract  sliould  be  slated 
as  in  assum/isitt  and  itXDUSt  in  general  appeiir  that  &uch 
/mel  was  by  de^dt  except  in  debt  for  rem  oq  a  demise,  whkk 
is  the  only  ilatanee  where  a  deed  may  be  adduced  in  evideoco 
in  support  of  a  count  not  nsemioning  iL(y)  It  must  diio  «p« 
pear  that  the  contract  was  under  «««/ ;  but  there  are  some 

technical  wurds,  sncli  us  indenture^  drrd  or  loriting  obUgaiQr-^^ 
which  of  tlicinselvrs  import  that  the  iiihinimcnt  Wds  scaled^ 
and  which  >viU  su&ce  i(z)  and  the  nnussion  of  the  statement 
that  the  instrument  was  under  seal,  will  be  aided  if  the  defend* 
intby  his  plea  admit  that  the  writing  was  sealed.(a)  The  d&> 
livery  of  the  deed,  though  esseniiol  to  its  validity*  need  not  be 
stated  in  pleading  \{b)  and  though  dated  on  a  particular  day,! 
deed  may  be  stated  in  pleading  to  have  been  made  on  another 
day  .(c) 

The  profcrt  in  curiam  of  the  deed,  or  the  excuse  for  the 
omission,  usually  follows  the  statement  of  the  lime  and  place 
of  making  the  deed,  and  of  the  parties  thereto,  and  ptecedea 
*  349  the  statement  *of  the  defendant's  contract.Ct')  Such  fnxftrt 
ia  usually  in  the  following  words  i-— ^<  which  said  writing  obfi* 
«*  gatory,  (or  indenture,  8cc.>  sealed  with  the  seal  of  the  suid 
^  defendant,  liic  buiii  piainiiif  now  brings  here  into  court}  the 


(w)  P  Kt,  v(.l.     '3i4    7  T.  W  5.18  (r)  I  Saund.  290.  o.  I.  390.  n.  S. 

Sec  Die  vHi-toiis  modes  ot'  staling;  dii-  Ccmi.        til.  Fait, 

fcircnt  UUai,  and  the  nature  of  tlie  (o)  Id.  lbi<f.  Ld.  Rayro.  1536.  1541. 

caUtc,  and  hov  acqoirod,  poat,  vol.  S.  Cro.  Car. 

I9'»t«.'ri.v  (6)  I  S VI  ;>i  291.  n.  1. 

(-i )  r«>st,  Tol.  1.  500.  n.  (u>  7  T.  (c)  4  11.  i,  irr. 

It.  5:iS,  539.  (#/)  As  in  juv  f«Tt«  in  p-niT:;!,  Sr« 

Cy)  I  N\  w  Rep.  10+.  I  Saund.  270.  Com.  Dig.  PkaUcr,  O.  P.    1  .Sauud. 

N.  1»    202.  fill.  S  Saund.  897.  n,  I.  9.  a.  1.  ' 
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«  tae  wliere«r  ia  the  dujr  and  year  aforesaid  ;'*(«-}  and  tbe  ex^^  'i^  t^^^**' 
am  fbr  the  omiaaloa  ^Viftrqfert  bcin^  traverauMet  b  to  he  ^,1'^'';,^  ^«^'e! 
ftatdd  aecofding  to  tfie  fict,  at  either  that  the  deed  has  been  (ion* 

lost  or  d4;i>tro)e(l  hy  actitleiU,  or  iIkil  it  i*>  in  the  possession  of  , 
the  cfcfendani,  8cc.  iir.fl  that  ilicieloie  ihc  pluimin' cuiiiiot  pro- 
duce the  same  to  the  court.(/)  In  declarin<^  upon  a  bill  of 
e?cchangc,  or  other  simple  contract}  ix)  firoftrt  is  made ;  *mi  in 
pitaiiag-  »  dcai  it  b  in  general  necesaary,  in  order  thut  the 
court  mttf  judge  ef  tlie  sufllciency  of  the  deed  ;(jr)  but  when 
the  deed  operates  tinder  the  statute  of  uses,  as  a  lease  and  re* 
ka&c,  or  a  corenant  to  stand  seised  to  uses,  a  /rrq/r-n  h  unne* 
eessary.(/0  So  In  the  cwsc  ofu  f<  oiTiiKVit  ,  bccaiise  the  estate 
pusses  by  livery  of  seisin,  and  tijc  sidiuJC  ar.anst  frauds  vvluch 
Squires  lh<t^  the  Uveiy  should  be  acconipuniccl  by  sonic  insiru* 
n^ent  in  writing,  has  not  ahered  the  foVm  of  ptc..ding.(t)  So 
vben  the  deed  is  slated  only  as  induceniem,(>)  or  where  the 
plaioiiflr  Iws  no  right  to  the  possession  of  it,  or  of  the  counter* 
paitvC^  *a  firqfbri  is  unnecessary ;  and  it  hits  been  held  that  the  «  35Q 
;vssi^n«es  ef  a  bankrupt  oblif^e  need  not  tnuke  a  firoftrt  ol  the 
bond  ;(/)  an  award,  thoni^h  un(!er  seal,  not  being  a  spe* 
cially,  needs  noi  lie  pleaded  with  a  /irQfrr{.{m) 

Wiiea  a  prqfert  or  an  ex<*use  for  the  omissaoa  was  unoeces* 
sary*  the  statement  of  it  will  be  considered  sa  lurplusufre,  and 
will  not  entitle  the  defendant  to  oyeran)  And  oyer  of  a  pri* 
xate  act  of  parliament,  or  of  a  xecord,  as  of  letters  patent  en» 
i)olled  in  chancery^  eannot  be  claimed  thouj^h  pleaded  with  a 
fiVifert  r,)  liui  where  a  f}rf>f,-rt  or  an  excuse  for  the  want  of 
il  is  necessary,  if  ihc  pLiiniifl'  jirofess  to  produce  the  deed 
when  lie  is  not  prepaied  to  do  so,  the  defendant  is  entitled  to 


(r)  Pom,  vol.  1.  151. 15.1.  192.  (0  1''  *WJ.   3  T  R.  116.  8T.^. 

(./  )  3T.  H.  ISI.   t  H.  Bt  S99.  S'.^   I  Saui.di  STG,  1,8.    Po«t»  f«L 

Post,  vol.  2.  153.  S.  '211.  u.  o. 

is)  10  Co.  94.  I».    4  T.  R  3.*>8,  (j)  8  1'.  it  57 J.  Com.  Oig.  Plead- 

Com.  Dig.  Pleader*  0. 1.  Ice.  where  s  er,  O.  15. 

▼Hrioty  or  iastMittee  are  eollected,  ia  (Ar)  I  SanmL  9.  a.  a.  I.  1  Vss.  M 

which  «  pinff  I  t  i«  or  is  not  necv«HHry.  (/)  Orf».  Car.  *iSV). 

(A)  S  T.  U.  M^.    T  9,wn\.  9.  n.  1.  (m)  2  Sauml.  $i.  h,  n.  «. 

I  Vei.  3'J4.    '2  B.  k  1*.  .iSr."   2  H.  S  tik  Vir' 

Bk         a  T.  H.  150.   Post,  vol.  9l  (0)  1  T.  Ji.  14'.>.  1  Saund.  9.  b.  n  1. 

II  S«  ^19. 

Vol.  l  [  32  3 
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Jl.  Jit  partt.  0}  er,  alitl  if  liC  plead  non  est  faefum^  tlie  pJrintlS  wilJNi'< 
r<  iTihly.  the  ^uiieti  on  li.c  ii  uu,  as  ii  wiil  not  be  sufficient  in  sutS)  ci.sc  vo 
tiott.  prove  ihat  il»e  (iced  uas  lost  or  destroyed,  or  in  u.e  ilefen(i«r.i*» 

possession  ;(//)  ami  ihercfoi*e.  if  ihe  pluimift  be  not  prepiirei 
to  produi  e  the  deed  on  oyer  being  dafaned,  or  «t  ifcie  ^nA* 
und  has  uiitdvciienily  pleaded  the  deed  wkh  a  pf^fi^u  the  4^ 
cUration  must  be  amcndedt  and  the  clrcmnilHacet  to 
the  firoJVrt  shotild  be  stKtcd.(y)  However*  the 
prof.  ri^  vlicii  neccbsaiy,  can  only  be  ukcn  adyunuge  of  by 
special  dcniui  rt-r.(r) 

In  ^^encral  tlie  dcclarailon  proceeds  immcdiaicly  from  tbf 
♦551  profrri  to  the  Statement  of  the  defendant's  »contr.ici  withwl 
disclosing  the  eonaidcration  upon  which  it  wnt  fotwded*  wMcl^ 
is  not  in  general  essential  to  Che  viiltdtty  of  a  ckeh(*>  Bliitf 
pleading  a  conveyance  under  the  statute  of  usea,  kitoeeeiiiif 
to  stale  that  a  valuaNf  consideration  was  paid,(/)' or  that  thm 
"V'us  a  j^fj'd  consi.it  laiiun,  ub  in  the  insUiHcc  ot  a  t  ovtn.^rHio 
stand  seibcU  to  uses  niude  in  respect  cf  rch  li' nj^hip,  Ssr,  «)  in 
v  hirli  cases,  if  the  statement  ot  the  coiiiiidcrution  be  onmicd, 
the  declanLiion  will  be  bud  on  spcciui  dcniurrer.(v>  Sjo  wkca 
an  act  to  be  done  by  the  phiintilT  was  ihe  contddernlion  of  die 
defendant's  covcniint«  »nd  constituted  a  condition  ptcc^dctHi  tt 
is  necessary  to  shew  such  consideration  aswellttsiiic  pcrfoim* 
uncc  of  il.(;c') 

In  btaiin;^  iiic  contract  by  deed,  cillicr  in  debt  or  covenanti 
the  rules  which  we  have  consifteied  in  iho  uction  a^imntftmty 
in  general  ,Appiy.  '1  iie  defcoduni*^  contract  shonld  in  scikt* 
ness  be  set  forth  in  positive  terms,  and  not  with  the  ifftfUm 
exitteu  or  th«it  it  wjs  witnessed*  &c.  but  this  wHI  8uffio»lhi 
declaration^  though  not  in  a  plea  or  uvowry  in  wlijch  the  opAv* 
tion  of  tile  deed  or  instrument  niu;.l  be  e>.pressly  averred,  uid 
not  by  way  of  recital  or  argunitnt.(x)    Tiie  deed  uiosi  be 


(f>^  A  F.u-t.  .->S5.   1  r.  :,:,7. 

(y)  hi.  ibi'l.    I  SaiiDH.  9.  ji.  i..  1. 
(i  )  y  fee  5  Ami.  c.  10.    Cum.  Dig. 

A  lilt  ,  .')V6. 
(0         vo!.  i.  ^tS.  ii.a. 
ViM^,  vol.  iJ.  aif. 


(r)  W  \\\.  259.  261.  C  Saiirwl.  12 
5  1. 

STAl  .'iOa.   Ante,  309 to  Slf^. 

(.} )  1  Saund.  27\.  n.  1.  I«L  BifM^ 
im.  SSamid.  319.0.  ff.  • 


Digitized  by  GoogL 


OF  Xat,  DECLARATION.  SSI 

JiNided  accortlin??  lo  its  le^ul  operation  ;  und  where    title  by  /; 
conveyance,  lu  uiiich  arc  tlu-  wonls  t;ivc,  j^iahi,  iclc.tsr,  mn-  l-'nurtUly,  iHo 

.        ,  i'nnkis  of  g«« 

firm,  bar^-in.  sell.  Sec.  is  pleaded.  tl)c  p  .r»y  should  rtly  on  otic  liou. 

M  "tiiose  worthy  or  iil  Ic.uii  should  only  adopt  sucU  of  thcni  a«       *  352 

tlie  ftiinie  operation. ((.'}  We  IK>^c  idre.tdy  seen  that  tbe 
•omnct  should  be  set  forthi  either  in  the  precise  words,  or  ac- 
mdingp  to  the  legal  eSecti  and  thut  no  coven^knts  or  matter  tini 
coaaeeied  with  the  caote  of  acti<in  should  be  stated  .(z) 

Alter  siaiii.;^  the  covenants  it  is  usual,  thouf^h  unneces- 
sary, lo  Tf/i  r  lo  tl»e  ihdcnture,  i,nd   in  aciioii^  on  leu»<es 
to  state  the  lesset  *^  entry  on  the  deiiri--»  d  premises  and 
when  the  action  i»  between  the  oripnai  |u)rue«  to  the  contr&ctf 
llic  declaration  then  proceeds  immcdi^.tely  to  the  averments  of 
'  the  plaintMf 's  performance  of  the  ccmditiona  piecedent  when 
neceaaory*  and  to  the  breach.    But  wlien  the  declaration  is 
by  or  fifs^inst  a  person  who  was  a  party  to  the  orii»inal  con- 
ira<:i,  and  paiticuiai'ly  iw  aciions  upon  least  s,        si..iemcjil  ot 
the  (Icrivailve  title  of  the  pLiinitr  or  the  deltiul.  tu  ])recedes 
the  breach.    Thus,  when  an  action  is  bro\j^;ht  l)y  the  heir  of 
the  le<sor,  the  de:  th  of  his  ancestor,  and  the  (iesceiu  to  the 
plalntift'  as  helri  is  shcwn.<6)    And  when  the  pUimiflT  clahn* 
aa  aasignee  of  the  reversion,  liy  lease  and  release,  or  other  cod* 
re^ant  e.  Sec.  it  must  be  set  forth.(r)   In  an  action  brought  by 
the  asBi(]^nce  of  a  term,  all  the  mesne  assignments  of  the 
term,  cuwn  lo  himself,  sliould  he.  stated;  for  he  hi       pi  ivy  to 
them,  shall  not  be  allowed  lo  plead  generally  that  the  estate  of 
.  the  'lessee  of  and  in  the  demised  premises  came  to  him  i»y       *  353 
aasig^nment ;  but  when  the  action  is  brought  os^uitiftt  the  as- 
•ignee  of  a  Icssect  such  gencnd  form  of  pleading  is  suflicientf 
because  the  pluintifiT  is  a  stranger  to  the  defemlant's  title*  and 
therefore  cannot  aet  it  out  particularly.   It  is  noti  howevery 
sufficient  in  the  latter  case  to  allege  that  the  tmemmis  came  to 
tJic  defendcJii  L)   ^ssitji^imicnl  ;  but  it  must  he  shewn  that  he 
Is  assi-jnce  of  the  icrm^  for  otherwise  it  mii^ht  he  un  as;.ifi,n- 
jnent  of  uuother  estate  tf  n  the  term  of  the  lessee.  The 
usual  form  is»    thai  aii  ih<i  a«id  estate,  rightt  title,  and  line- 


n.  2.   Co.  Lit.      (i;)  Post,  vol.  C.  19.1.  n.  m.  fi. 
49.  a.  n.  I.    WiM.  ,  iiy.  GE*rt,lW»      (/>)  Po^i,  vi.l  J.  Jl.l. 
(f)  Alto,  m  u»  ^i.  (c)  Yimi,  vmI.     iiVi,  ^e. 
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21.  it»  pm-ti,  rest  of  the  sfdd  £  (the  lessee)  of»  in*  nd  to  the  mlAMft' 
oiusi:^  u^*  ^'^^  *^  misad  premiset  wich  the  appurtenances,  afterwardsi  to  wit» 
*^  on*  1(0.  iit|  he.  af^rcmidf  bf  assignment  thereof,  then  apd 
"  there  duly  msde,  came  to  and  vested  in  the  said  dcfend- 

,  ^  ant  "(f/ )  An  heir  may  be  sued,  ciiijci  L;ciRM\iily  ai»  Ucir, 
wilhout  shewing  how  lit  became  so,  or  nii  y  be  clec lured  a^uinst 
M  asiignee,  upon  a  covenant  running  with  the  i^ind^c)  Ami 
an  eatecutor  may  be  sued  in  the  de^t  and  deiinet  as  assigBtf^ 
ibr  NIK  which  became  due  after  the  death  of  his  testauir^) 
The  mode  of  declaring  by  and  against  persons  suing  or  beiog 
sq^df  in  a  derivative  character,  is  pointed  out  in  the  vaiioit!| 
precedents  in  the  second  volume  .(g)  In  some  cascb  of  debt 
on  sjicciuiiy,  it  mny  be  iieccssaiy  lo  aver  the  performance  by 
354  pi.  inlifl  of  a  coadiiic  n  •prccedenii  or  ihut  some  ouici  cir- 

eumstAnce  has  taken  pUce  which  entitles  the  pl«ai4uA^  to  the 
fsyment  of  the  debt ;  but  in  generU  the  declaration  proceeds 
IK  once  to  the  usual  breach. 

We  have  seen  that  delit  is  the  proper  remedy  on  reeonh^  sa 
ivcognisances  of  baii,  statutes  merchant,  recognisances  in  M 
nature  of  a  statute  staple,  and  on  judgments.(a)  'I'he  validity 
of  these  cannot  in  pleudinp^  be  intpeachcd  or  uUccud  by  any 
supposed  detect  or  illegality  in  the  transaction  on  wiiich  they 
were  founded,  nor  can  there  be  any  allc^aiion  ogainst  the  ^a* 
iidily  of  a  t^^tsord^i)  and  consequetitly  it  is  not  necessary  to> 
state  the  circumstances  or  condderution  on  which  the  record 
was  founded.  In  debt  upon  a  re^gnuanee  ^  haiU  it  must  be 
Mated  with  certainty,  following  the  description  in  tlie  entry  of 
the  recog^nisance,  and  bliouitl  bet  forth  in  v.luii  cuua  aiuj  ai 
whose  suit,  and  for  what  sum  or  cause  ilie  dt  lendam  btcama 
bail  iic)  and  in  pleading  a  statute  $iapie>  it  should  be  shewn  ta 
have  been  by  writing  obligatory,  or  under  aeu|.(<;f)  Fonnei  lyt 
1b  an  actson  iipoo  mjftdgmtnty  it  was  usual  to  set  forth  in  iho 


(d)  1  Sooad.  lis.  b.  a.  1.  Post,  (fr)  4  Enst,  311.  9  Lev.  161.  Gift. 

yo].  2.  \Vf\.  on  U.  8c  T.  H)<j.   Cilb.  Debt,  4lt 

(c)  1  .S.lk.  355.    4T.R.r5.  B.i  it.  1(107.    3  KhU,  t?.^*?. 

C/)  J  ^'alk-  517.  (r)  I  Wils.  'ZU     Post,  vol.  2.  \Tt 

(5  )  By  or  agiiini>t  an  exeentor  oi«  to  181.    Corn.  Dig.  Pkadcr,  W, 

•dminictfator,   pott,  toI.  f.  158.^  10. 

Against  M  heir  or  ilevi<(ee,  ibid.  159.  (ri)  Cpo.  Tsr.             Com.  ]>f|. 

161,    On  varionn  titk's,  900  tO  983»  ficwicr,      VJ.  10. 

(a)  Aat^  103ii  104.       '  •  " 
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dednratioti  the  whole  of  tbe  proeeediiigs  la  tfa>.  ISwt»wpt«  tl.  lu  ^am. 
but  this  is  no  loiij^cr  the  prucuce»(e)  anc^it  issuflicient  to  state  J!)J"''*''Jj  ^ 
shortly,  **  that  hcrcioiutc,  lo  uii,  in  such  a  icmi*  in  such  a  uou. 
*^  roin  i  then  holdcn  at  lyvsltmnHfer^  hue,  the  plainliiT  by  the 
coubidcrution  and  judgment  of  that  *couri}  mcovered  against      *  355 

the  defendant  tho  turn  of  L  wlhich  vw  adjttd^sA  bf  \\tt 

*•<  said  court  to  the  plaintlif  for  hi*  dMMgee  whkh  ho  bt4  birk 
« tainetl)  as  well  by  mson  of  the  imiD-perGomiaiice  bf  liie  mM 
^  defendant  of  certain  promises  «nd  undertakiAc*  Modehf  taim 
*  to  the  plaintiff,  as  for  his  costs  and  charges  by  him  about  hft 
**  suit  in  that  bchail  expended      or  if  ihc  judgincai  were  in 
debt,  the  form  varies  accoruiiiv^ly  :  and  this  concise  mode  is 
AufTicicnt  even  in  an  inferior  court  not  of  record  ;  and  il  is  not 
neccssury  to  set  out  tiie  cause  of  action,  or  that  the  delendant 
became  indebted  within  the  jurisciictiDn  of  tlM  court^/)  1% 
.isy  however)  necessary  in  debt  upon  a  jtidgsoHift  in  tho  court* 
at  Wewtmhutery  to  shew  with  certain^  the  twin  end  piniesy 
and  the  sum  recovered ;  and  it  is  sald»  that  if  the  dcclarallon  be 
on  a  judgment  in  the  Common  Pleasy  it  should  be  ttatedbefb^ 
what  judk^es  it  was  recovered  ;(£-)  and  this  is  frequently  De* 
ccssury  in  dcl)t  on  u  judgn;ent  in  an  infciior  court,  in  which 
casci  the  names  of  ilie  suiiory  w  iio  were  the  jiidg«s  should  be 
Slated  ;  but  the  oniisbiun  will  be  aided  by  verdict. (/;)  Cuve 
must  be  taken  that  there  be  no  variaiice  in  tiie  statement  of 
tile  judginenti  wliich  in  the  case  of  a  record  we  have  already 
aeen  is  in  general  fatal  |(f)  thua»  if  tiiete  be  a  judgment  for 
388/.  0«.  !</.  and  debt  be  brought  on  it  as  for  f«covensd» 
of)nitting  the  penny,  it  is  a  variaoce^  and  cannot  be  cured 
by'  a  'remittitur  of  tbe  penny .(/)   *In  debt  upon  a  judgment)  '  ^ 
or  otiicr  mutter  of  record,  unless  when  it  is  stated  as  induce- 
iiiciit,  it  is  neccssar)-  nfier  shewing  the  raaUer  of  record, 
to  rtifcr  to  it  by  the  firout  patet  per  recordumJ^k)    But  tbe 


(r)   1  W»ln.318.  (A)  R  ibid.    Carlh.  86.    i  Eu-sf, 

(y )  1  WthL  die.   t  aMtad.  W.  n.  atfS. 

9,    PfiaS,  vol  4.  HI,  IS3.    Com.  <<)  Ante,  SOft. 

Pleader,  2  W  l  -*.      raitli  85,  (./)  2  Sim.  1171.    «Btft,  ISJT.  I 

SO.     Th'.mp.  P.'.t.  118    8T.  H.  I'27.  Enp  Rep  :?.>6. 

•  (^)  Com.  Dig.  Hiaider,  2.  W.  {h)  <*i|»i.  Debt,  412.  Willes,  1*27. 
but  »ee  Un  uMidlbrm,  pofit^  wL  S.  hi  vbMi  Silk.  referred  ta  in 
f  0g.      .    .  Com.  Dig;  Pleader,  %  W.  19.  k  eoTw 

•  reeled^ 
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//.  Ita  pr.ru.  oTnission  Will  be  aided  unless  the  defendant  demur  specially  (0 
Fouriiiiv,  the  is  iMUttl  iilso  to  allege  ihat  Uic  judi^mcnt  siill  reniains  in  full 
tioB.  fince  Mod  efPert,  and  ihut  the  plointifi'  has  not  obuiined  execu* 

tMA  or  ^ptinfarrinn  Uiereoi^  but  this  aUeg;aUon  is  uoneces^ 

.  In  debt  m  a  tiatuie  «t  the  suit  of  a  partf  grieved,  m*  b)r  ur 
iaformer,  where  the  whole  of  the  penalty  is  f^ren  to  hlro,  the 

commencement  is  ihe  same  as  in  debt  on  a  contract ;  but  where 
a  pari  of  ihe  penalty  is  i^ivcn  to  the  intornicr,  and  the  king*  or 
the  poor  of  the  parish,  kc.  tlie  commencement  and  oiher  parts 
of  the  declaration  u^ualty  state  that  the  plianiifT  sues  fta  im^ 
Ice.  though  tills  is  not  necessary,  unless  there  has  been  a  con* 
tempt  of  the  kiiig*C»)  In  a  declaration  on  a  public  statute,  it 
is  not  necessary  or  advisable  to  state  the  title  or  year  of  the 
reign  when  the  statute  was  passed,  or  to  recite  any  part  of  the 
act;  and  if  il  be  unnecessarily  stated  any  mateiiui  vaii.incc 
will  be  iataU  pariicuiariy  if  the  declaration  conclude  ap:ainst  tl<e 
Ibrm  of  the  statute  a/ar<^i(/.(.o)  It  is  material  however  in  all 
^  357  cases  that  the  *ofience  or  act  charged  u>  have  been  committed 
or  omitted  bjr  the  deiendantt  appear  to  have  been  within  the 
jpdroviaioQ  of  the  statute^  and  all  circumstances  necessary  Co  sup* 
port  the  action  roust  be  alleged,  and  the  conclusion  with  t^ntrm 
formam  atatuU  will  not  uid  the  omission  (/^)  If,  however,  this 
be  stated  in  effect,  it  will  sufTu  e  ;  iind  therefore  a  dccl.aiiuoa 
for  icloiuoualy  selling  fire  to  two  slacks  of  cmis  is  sufficient, 
though  the  words  of  the  act  are  unlawfully  and  maliciously  . (7) 
Where  a  penson  is  exempt  fi'om  a  penalty  under  certain  dr- 
cumslances  1^-  a  proviso  in  a  statute)  and  not  in  the  body  of  it» 
"  the  piaimiff  need  not  state  that  the  defendant  is  not  within  the 
esempiionS}  for  that.is  merely  matter  of  defence  to  be  shewn 


(/)  4  Ann   r  1 6.  b.  1. 

{m)  1  Sauin!  .v)0  n.  -i.  ScU  title 
Cum.  Uig.  Pkuilv-r,  52.  W.  12. 

(n)  Com.  Dig.  Actinti  im  Slatutc, 
K.  1.  7  T.  R.  153.  I  SnuMl.  136.  n. 
L  3Saund.  37\.  n.  1.  At  to 
plc«f!tnf«i  i'  f^pneml  on  statiitcn,  sec 
Com.  Dig.  Pkailer,  C.  76.  Bac  Abr. 
tiLStolatc.  t  tiAUod.  1^3.  d.  3.  2 
8i«ad.  377.  b.  n.  IS. 


{n)  Anle,  218.  Com.  Dig.  Acti«m 
on  SintiUi',  H.  I.  2  Skund.  574*  ©.  i. 
61".  H.  77 ft.   i  East,  341. 

ip)  I  tiaum).  13$.  n.  1  I  SMl  «]«■ 
Com.  Dig.  Action,  Statute,  A.  I. 
Plcuder,  C.  76. 

ig)  3  W  iln.        8  fil.  Rep. 
5  Em^  iU. 
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ihe  defendant ;  but  where  the  exception  is  contained  in  the  it  * 
cn«icuir^  clause,  ii  must  be  negatived  in  the  declaiuijun  ;(r)  h«t  J!,^^^^ 
in  a  decl^diiion  on  tlie  gume  lawsi  it  is  not  neceiisttf7  to  ncgdi-  u*^>^ 
live  the  particular  quaiificatioDS,  though  it  is  otherwiM  i&  aa^ 
.infomiaUGo^t)   When  an  aa  of  parliaifieiit  irlAch     been  i«« 
joeatlf  ptiaae4a  enacts  that  if  a  party  commit  an  offenoe  after  « 
named  duy,  he  shall  be  liable  Co  a  pemkf,  it  is  usual  to  aver 
t4iat  the  ofience  was  committed  after  ihrt  duy  ;  but  when  the 
act  has  l^ca  lonj^  p;isscd,  such  averment  is  not  necet)Sar3r.(/) 
}t  is  usual  also  when  the  particular  statute  limits  the  time  « 
within  which  the  action  should  be  brought,  to  aver  that  the 
Jence.was  *commiited  within  mich  time ;  but  this  alecf  doesnot      ^  35% 
sdem  inatcrial.(n) 

Where  the  act  or  oaoisaidn  wasM  an.  effintee  at  commoii' 
law,  it  is  neeesaaiy  in  aU  cases  to  conehide  ai^ainst  the  fcm  of 
the  suitutc  or  statutes, (f)  or  to  shew  ai  iC.*i>L  L1...1  the  declara- 
tion is  founded  on  tae  bUiutc,  by  inijoducinj^  ilie  words  dc  pJu' 
nito  trimHgre8i{iQUi:s  et  contewfUus  CQUtra  J(jtmam4taiuU4^vi)  And 
the  words  ^  wherebf  and  according  to  the  form  of  the  statute^'' 
will  not  suflke  when  the  action  is  founded  on  two  statutes.tar) 
In  the  latter  case,  the  conclusion  ahould  be  against  the  form  of 
t^e  sta;ute8.(2/)  VVlikere,  however,  .a  statute  refers  to  a  fermer 
act,  and  adopts  and  continues  the  provisions  of  it,  the  declara-. 
tioii  should  concluJc  only  ui^^i.inst  li;e  form  of  the  siuiuic 
so  where  an  offence  is  proliiLitcd  \>)  several  statutes,  if  only 
one  is  the  loundctiion  of  the  action,  ;tiid  the  others  are  explana- 
tory or  restrictive,  it  is  proper  to  conclude  against  the  form  of 
the  statute  in  the  single  number.^a)  The  omission  of  the* 
words  ^  agabst  the  form  of  the  statute,"  or  itatutes,"  when 
proper  to  be  inserted,  is  fatal  even  after  vefdiGt.(6)  In  crene- 
rai,  however,  there  is  no  difference  as  to  the  t: 
pending,  ai  conmioii  law,  between  pciui  ;aid  other  actions  ;(c> 


{r)  \  T.  K.  144,  145.     I  LcT.  SC.     Ci/;  id.  iliiL   Lutu.  *  iiu»k, 

Cool  l)i|r.  Aedon  Statute.  71.  Com.  Dig.  Astioa  Stamte,  H. 

(«)  Id  ibid.   1  East,  63S.  it)  1  Latw.         1  Saund.  ASS.  n. 

(0  1  Saund.  309.  n.  5.  3.      Saund.  677.  \\.  12.    7  Ejut,  510. 

(«)  1  Kast,  340.  362.               '  («)  Yclv.  116.    2  S«und.  377.  n.  IS; 

(v)  %  Kast,  339.     1  SauniL  134.  n.  {b)  i  BaO,  3^.    WiUes,  599. 

$,  C  Eut,  t4A  r  East,  StS.  (c)  1  Saoad.  SiO.  d.    1  iHrm.  137. 

(v)  S  Bast,3il.  9  8tta.  WT,  t  Wak  959,  1  Bwr. 
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If.  kM  parts.  ^  Uie  Qn,  IL  c  — tieh  tiM  fwoMm  tiia 

^^'^l2r'  ^a!^  (ttiCiitft     Jf^mk.¥iptmd  Mliaat  U«)  ud  it  htd  before  been 

dsteriDiimlt  thct  tbe  SS  VIII.  e>  90,  •xttBdcd  to  p«iui  * 
artiooM/)   It  is  uattali  in  addition  to  the  statemetH  eontra/im* 

mom  atatitih  ^nd  of  the  conseqiicot  £brCu*iture  of  the  penalty,  to 
allelic  that     by  means  of  the  premises,  and  by  force  of  the 

statute  io  such  Ci*j»c  made  cind  provided,  an  action  hnth  ac- 
**  cmcd  totbe  sud  p^uiniit!  to  deoMudaad  Umv«  tbe  said  penalty 
u  of  — kc.  but  this  ftppeara  imwcoMaty  }  and  eion  Mj 
tvroioy  k  tp  be  re<|««iUe>-  yec  acoum  ibv  a  penally  on  the  tUr 
titta  S  4nn*  auning  tluil  a  derandant  kapt  a  aMt  lo  kitt  game* 
»  agBiMt  tli«  fiirm  of  the  itdtuta  in.aiicii  aaw  Mde  and  p«o«  ' 

Tided,  and  by  reason  whereol^  and  by  fopce  of  tlie  aiatute  m 
"  such  case  made  uiid  provided,  an  action  has  accrued/'  &c.  is 
suflncicnt ;  for  the  first  mcntkintd  staiutc  refers  lo  the  6ih  .inn. 
c.  1 4.  creating  the  offence  ujul  y^ivinj;  the  iHJiialty  }  and  the  last 
meniioned  statute  refers  to  the  2d  (jtco.  III.  c  19.  by  which  the 
whole  penalty  is  given  to  tlie  comnion  informer,  the  half  only 
of  vhieh  had  becD  givao  to  h|m  by  an  Interrenin^  staiiita  ( g) 

Ai  tiM  aeiion  of  debt  k  meiely  for  a  money  demand)  the 
i|fve«ftf  or  cania  of  aoiaii  oonipiaioed  o^  must  necesaarily  pro* 
eeedooly  for  the  non^'pstyment  of  the  money  previously  aUe^ced 
to  be  puyablc  ;  and  such  brcacli  is  nearly  siniiLtr,  uiieilicr  the 
action  be  in  debt  or  si.nple  contract,  specialty,  record,  or  sta- 
tute, and  is  usiudly  as  foiiows — Yet  the  said  defendant,  ai^ 
i(  thoug;h  oltcn  requested  m>  to  do,  hath  not  as  yet  paid  the 

H  350    ^"^^   -~f-(h)  above  demanded*  *orany  part  thereof^ 

u  lo  the  plaimiff,{Qr  if  ^ui  iam^  kc.  to  our  said  lord  tbe  Iting^ 
^  and  to  Ihe  aiiid  «  -»i  who  auea  as  aibveaaidf)  but  baa  hitiier> 
*^  to  wholly  ne^lacted  and  relused  ao  to  do.  To  the  damage 
<«  of  ftbe  pbinttfi'of  ■  ■  »/.  and  therefore  he  brings  hb  airft/^ 
tec.  I'lie  damages  in  debt  are  in  g^eneral  nnerely  noniinah  and 
ogt  a^  m  a*.iumjMit  the  pi  incipai  object  of  ibe  suit,  and  there- 


(r)  Wflle*^  flOO.  (A)  Thii  b  to  be  die  enm  numcd  wi 

{/)  3  Iav.  Cu5,  1  8tra.  1$^  ^  tin-  commenccoieiit  of  llie  declai'a- 
St™.  I '2'2r.    D  'U*.  H5.  tion,  Ik  Iuk  '^'^  nf^f^li'  or  »ll  Uie 

(£)  7  £&ftt,  510.  sums  '^utcU  to  be  Uoc  ia  tbu  difiervut 

cuuritii. 
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htiii  fiiMinMihBMfiiMfci^iilii  .^^^^^—.^  


As  the  actiott  of  «tvMaf  cm  in  general  only  be  supported  la  Commas 
on  a  ilec(i^«)  ihoM  «  kM  witlgr  in  the  declarations  in  thU 
•elm  fh»  IB  ik»t  of  48bt»  and  timnhn  tut  few  obaemvloat 
limlie  oecoiaarjrt  m  «MiC     tlie  fules  toltoobaemil  in 
Unmiuig  a  doclawitiBB  in  umnmp^t  or  dotei  equally  goven  in 
laming  ihe  dcchtration  in  this  action. (/;)    Tlie  ttmtmeneemtnt 
of  the  tlctlar.tUuii  in  Uic  Kin^'b  liciich,  by  bilK  varies  on iy  fi'om 
Che  ti>rHi  ill  usaumfmit  ai>d  debt  In  the  description  ot  the  piea  or  ^ 
form  of  actioRt  which  is     of  a  pku     4>reach  of  covenauit 
but  in  the  Jkiog's  Bench  by  origiiud,  and  in  tbe  Common 
Piea»»  it  states  Umi  ^  tba  dafeodant  waa  auniinoned  to  anawer 
tiie  plaintiff  of  a  piaa,  that  hvltaep  tiM  eovenmt  made  by  him 
^  with  tbe  plalntifff  according  to  the  force,  iA>rin,  and  *effett  of      4(  $51 
^  a  certain  indenture  made  between  them,  fee.  and  theMpon 
^the  said  plaintiff*  hf  &F^)A%  attorntf*  oomplaifia,  for  4har 
•  whereas,"  &c  and  this  form  varies  when  the  artlon  i«  by  or 
agaii^sL  the  :issii^ncu  of  llie  reversion,  or  aii  hcii*,  i<c.(r)  We 
fravc  alrciidy  seen  tliat  an  indue  lyimt  is  noi  in  ;^-encr  a|  necessury 
in  tiiis  action,  unless  by  or  against  a  person  claiming  or  being 
sued  in  a  derivative  cbaractert  as  at  the  suit  of  the  heir  at  law, 
or  of  the  assignee  of  the  leaaor  \{d)  nor  is  a  cvtuitimkivn  nt* 
cesaiftiy  to  tab  staled,  onlesa  it  constitme  a  condkhm  precedent, 
or  tuiiesa  a  conveyance  operating  under  tfie  statute  of  vses  be 
pleaded,  (r)   We  have  seen  that  after  stating  th6  thne  and 
place  of  making  the  deed  and  the  parlies  thereto,  a  /iro/ert  of 
the  deed  or  an  excuse  for  the  omission  is  usually  neccssai  y ;(/) 
and  iu  setting  out  the  deleudaut's  con/roc/,  no  lumecessary 


(0  Ante,  1<MK  (c)  Post,  vol.  2.  191. 

Q)  4  RuiT  ^VJl.  eV90.  ('/)  Ante,  Tvifi, 

'     (n")   Antr,  Ktytolir.  '  Xe)  Ante,  S51, 

(6}  As  to  i\{C  Hction  of  coveuaiit  {J")  Aute,  350- 


tion 
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Jj  It.  part.,  matter  should  be  stated,  a  rule  which  panic ularty  prevails,  and 
Fcuril.lv,  the  sliould  be  observed  in  pracice,  in  decluring  upon  a  ieu»c  or  a 
cause  of  ac-  ^^^^^^^  deed.(^)    In  declaiing  on  a  le^e,  il  is  usu.l  to  refer 
tliereto,  and  to  slate  the  lessee's,  entry  and  the  plainiifV's  gene- 
ral perlii  niauce,  but  these  are  uunccessury  xi^h)  the  n.otlc  of 
stating  a  derivauve  title  or  liabi.iiy,(0  and  ol  avcrritig  per- 
^       forn^ance  by  tiu-  pi  intiff  of  a  condition  precedent,  and  the  de- 
•    fcndaniS  notive  thereof,  and  his  6rfac// of  covenant  have  al- 
rea<ly  been  considcred-O)    It  is>  usual  aficr  stating  ilie  breaches 
of  covenant,  to  conclude  by  alle^jing— -  And  so  the  sJd  plain- 
♦  362      "  ^ifi"  ^''""^  defendant,  althoui^h  olten 

w  requested  so  to  <lo,  hath  not  kept  his  said  covenant,  but  hath 
'     «»  broken  the  same,"  &c.  but  this  is  mere  form  and  is  super- 
»'  fluous  repetition  ;(X)  t/amo.^r*  being  Uic  pi  in(  ipai  object  in  this 
;         action,  should  be  laid  sufficicniiy  large  to  cover  the  real  dc- 
maud.  •  m'tJtm  «»V"»' '  ¥\**' 


./n  Action,  in     Actions  in  form,  ex  delicto,  are  case,  trover,  detinue,  rc- 

P^«^*"^'  trespass,  and  ejectment ;  the  applicability  of  wluch  rc- 

^    medics  has  ulready  been  coi«sidercd.(a)    The  p.^ru^uiar  mode 

-o^»f  framing  declaration  in  these  ac  tions  is  stated  in  the  precc- 

^-ti^nis  and  notes  in  the  second  volume  ;  but  there  are  somo 

t.     general  rules  which  it  will  be  proper  here  to  consider,  and 

,1   *      -     -which  relate  principally  to  the  atahmcnt  ;  1st.       the  matter 

4     . ^  or  thmg  affected  ;  idly.  Of  the  pLinuff's  right  thereto  ;  3dly. 

Of  the  iJijury  ;  and,  4ihly.  Of  the  dumugca. 

Thejiro/urlu  or  ihiug  ajfccttd  should  be  described  with  cer- 
l»t.    State-  /      7  c  ••II, 

rocni  ol*  (he    taiuiy,  and  in  such  terms,  as  arc  commonly  Ui)ed  m  the  law  . 

Z'T^ffcct-  thus  a  way  ought  not  to  be  described  as  a  passage  :{d)  and  as 

^         '  -the  term  "  tenement"  includes  iiKorporeal  as  well  as  coi-po- 

j;  jeal  hereditaments,  it  ought  not  to  be  adopted  in  sUting  the 

^  prenkises  in  ejectment  or  trespass,  which  m  general  lies  only 


f  iem  j-^  t"») 

(^)Prrtl,  vol.C.192.  nj.  irn.n  f.  (*^)  t  Smmd.  235.  a.  n.  7.  Po«t, 

(h)  Pciit,  vol.  2.  .193.      ,  '^"1-  * 

(0  Ante,  3.W,  353.  "        '    '  ('0  Ante,  122  to  193 

(j)  Auie,  .325.  kc   Sec  the  formi,  ;  ^6)  YcIt.  l6S. 
p<»t,  vol.  2.  194.  197. 
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5ar  corporeal  hcrcditamcaia  ((  )    The  term  **  close"  is  pro-  P'^^^*- 
per,  though  tbet  bad  bcnot  inclosed,  as  kinnfions  in  law  the 
Intereai  in.lh«  Mnl.(tf)  i  In  •ctiwit'  ior  tuluii^  away  *or  iajuruis  w>n. 
pef«ianfll'|inipeitf»  the  ^goodt-  or  calcle  ought  lo  be  deafcriiiod      ^  "^^^^ 

• 

wkh  ceotftbty,  fltuting  the  BHit^r  and  value ;  bm  less  certainty 

Ifi  required  in  trover  than  in  detinue,  becuuse  in  the  foitner 
action,  duniugcs  only  arc  recovered,  but  in  the  latter,  the  Roods 
themseWes  :  and  iiulecd.  it  wub  tiie  observauon  of  Lord  Hard- 
VH*'kr^  that  aA  the  pluiuiiiV  ma^f  in  m  action  lor  a  Untt  retover 
if  besprovc  any  purt  of  Ikia  CMei  tbe-daetrine  as  to  certainty  in 
the  cmijiieraiacm  of  the  pro|kerty<  a|j|ieani  to  t>e  of  little  miHiy^r) 
In  trover  a^d  other  aetioiis»Mvbeire  the  pfadmiflT  is  eatltied  fee  re- 
cover, thoagli  be  do  not  prove  the  whole  of  Wa  uAlei^ton^  it  U 
UHiftt  to  State  a  conversion,  &c^  of  a  brgcr  qtiantity  of  goods  then 
%v..b  pel  l)a[)s  rctiliy  conveitcd,  so  as  lo  attby  U  ^;rcaLcr  iuULUiie  in 
4;vi4if;)H-e,  .ivoidin^^  iiowever  uny  ujiucces*ary  destripiion  oricpe- 
titiujU  •>{/)  but  in  other  cases,  und  i>«aiicui4riy  ij»  prescri(>iiDnS| 
It  i&  advisable  not  to  state  'a  ri^t  to.mere  tiian  ia >suflicie.ot  t<> 
,su«|tavo  the  action :  tbua  in  a  decLratkm  Ibr  di^tiicbance  of  loIl8» 
where  the  pl(dutifi**s  marlcet  jK»s  .erected  by  charter,  it. is  the 
safest  Wiiy  not  to  state  nil  .the  wocdi^j^sed  in  the  charter,  i:eapect* 
inf**  tolls,  stalldgei  ficc.  but  ooly*  those  which  are  the  subject 
Triaticr  of  contest ;(^)  and  in  cluiniinij  aright  of  common,  or 
a  Wc.y,  &:c.  a  more  exiciibive  light  should  noi  be  sLiied  ihun  is 
csscniial  10  the  support  of  the  action ;(//)  and  tliough  in  an  ac- 
tion of  trespass  ^vorc  clou^um  fregit^  it  is  iVequenily  *advisA-  «  354 
ble  to  state  the  name  ^of  the  close  or  its  abuttals,  in  order  to 
svo>d  the  necessity  foi*  a  new  assignment  in  case  the  defendant 
should  plead  Hberum  tenemmtum  ;  yet  if  there  be  any  doubt  as 
to  the  descrlpiiony  such  pa^cu^oiity  should  be  aToided.(0 


(c)  Pott,  tol.  91  S94.  n.  el  t  Esist,  (/)  8  Saand.  74.  b.  Rep.  temp. 

441     SEa^t,  35r.    4  Mod.  4t8.  4£$.  Hani w  .  ItJl.  Barnes,  335.     f  H.  BL 

SStn.                                   '  131'.    '2  Sriiind.  Srn.  n.          ^  ' 

{(1)  i)  '<  ^  Stin!.  30.    7  Ktaif  207.  SSaumi,  ITi.  n.  1. 

\in.  Atir.  ui.  I'cjiccs.            '       '  (A)  S  H.  Bl.  234.    \  in.  \Ur.  Pre- 

.   (r)  R^.  temp,  tfunlw.  t^K   8  so  ipiioa,  W.  t  Bsp.  Rep.  437. 

Siiand.  74.  ti.    Gilh.  L.  k  E.  929.  (0  BulL  N.  P. -89.            vol.  S. 

Post,  vol.  2.  365.  Hml  sec  Itun.  Ejcet-  997(aeia  a. 
ment»  liS.  Qiib.  HejAttxin, 
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//.  /tt  pan-u.     In  refold  19  the M^n^JT^  rijfMt  or  inur§ti  m  iha  nmntm 

o*!"c*Sf  affected,  !t  may  be  indefiendefit  dT  any  paiticttU»  cMig»» 

Uun.      '      tion  ou  the  defendant ;  or  it  m.iy  l)c      imerest  in  tile  perform- 

2d!y.    State-  ancc  bv  the  defendant  of  some /jarrtr«/ar  dutr,  founded  etthct 
mtnt  of  the  '  •  r  • 

plaiatiff'*      on  contract  bet%veen  the  parties,  or  on  the  obligation  o*  hiw, 

2^^^  ^  ^  Arising  out  o£  the  defendant's  particular  aitnacion.    Where  thd 
iiiKr  gives  a  general  rights  as  for  flU  penw  tD  Bsh  in  a  pubte 
Inmgable  liver^  tc  is  improfMr  tor  stkle  Micb  ]^«lblie  right  or  ttt 
pracfibe,  a&d  it  will  mfice  to  the^  that  flhch  d  putteutar^ 
piHce  «»  a  public  oavigftble  rivarv  Mii  thK  the'  defmdMit  prei* 
▼ented  the  pliuDtiff  from  fishing,  8tc.(/)   And  nrhencfftr  iMt) ' 
right  of  tlic  ptalntiif  is  implied  by  law^  as  the  absolute  rights- 
of  persons,  it  is  unneces!!arv  to  slate  the  "^atne  ;  as  in  actions 
for  asbault  and  batterv,  filse  imprison rueiit,  '^^ord,  or  libels, 
when  actionable  in  themscivesi  and  malicious  prosc^utlonst 
nrhicb  it  Is  sufficient  to  allege  the  injury,  withont  any  induoai^ 
ttent  of  the  rig^t  of  permal  seeoriQri  ke.  though  k  is  tMUilb 
io  actions  for  shmdef  to  begin  the  deeknttioa  with  t  gtat<hniiA=< 
of  the  plaintiff's  good  ebaracter^jt)  Bat  where  the  law  doelj^ 
not  imply  the  right  to  the  matter  or  tiling  aflbcted^  It  most  bh*i 

*  365       stated  either  5^rnr7*o%  or  spr dally. {f)    "Thus  in  a  dcclurationT 
for  slander,  affecting  a  person  in  the  way  of  his  trade,  the  par- 
ticular trade  must  be  shewn  by  way  of  inducement. (^)  And 
in  an  action  for  an  injury  to  the  relative  rights  of  persmis,  tii< 
relation  of  husband,(ii}  or  niister,(o)  in  respect  of  which  th< 
Tilaintiff  was  injured,  must  be  stated :  so  b  sctionB  for  takiii§( 
away»  detaining  or  Injtii-hig  persotfsl  pi^peny,  It  must  be  sl^ewnM* 
that  the  gobdi)  Ice.  were  the  plainlilT'i,  either  bf  the  wonhi^ 
of  the  plaindfl;"  or  that   he  was  possessed  of  the  grjocls,*'  8e«i  |> 
or  the  omission  will  be  fatal  even  after  verdict,  the  objedion 
being  the  w^iii  of  uilc,  ami  not  a  title  defectively  stated ^j^^^ 


leripUoa,  V.       Rayoi.  t09t. 

(Jk)  Post,  Tol,  *i.  '255.  n.  o. 
(0  Com.  Dig.  I'lr  i  lor,  C.  34. 
(m)  I  Sauud.  242.  «.  n.  3.  i2  Saund. 
|07.  n.  1.  S  B,  k  P.  3B4.  ?Mt,  toI. 
«f  6.  n.  s. 

(»)  Ftet,  vsL  9.  tCf,  M 


-  \p)  Hmm  the  yw»e<eilt%  fott^TQl. 

2.  «2ra  to  331.  :->77  to  SK2.  2  JSaund. 
379.  n.1.^.  1  U\.  Uuyjn.  239.  Hep. 
temp.  iUnlw.  118.  2  Stia.  102^..  2 
L«tw.  IfOV.  Cora.  1%  Fkttder,  t> 
M.9.  (>o.JM.4fi.  l^Mk.  fMa.  $ 
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and  wbcre  the  plaintiff's  interest  in  pcisional  property  is  rc*  //.  its  pttrfi. 
versionary*  his  liglu  must  be  described  mxordingiy  but  if  *  «>'uthl}^  tjUo 
Hie  defendinft     bb  plen  admit  tke  jilaiiitiff 's  property  the  Uorf. 

la  MtiMM  «f  irvt^lOM  to  Ao«sft»  Amd^  Sec.  the  posieBsioii  of 

the  plairttMPodght  to  be  stftted)  or  tome  word*  equlvalent^Cj) 
as  the  wbTtJs  "of  the  phviiuiff,"  wMdl  as  possession  is  pri- 
ma  facie  sufficient  aj'tdnst  a  wronj^  doer,  will  suffice. (/)  In 
Uher  pei*8onal  actions  for  injuries  to  real  property,  corporea] 
er  inoorpiireirfy  it  wat  formerly  vsnal  to  state  the  plaintiff '21 
title  a|fef<M^i  ae  that  he  was  sfMMf  in  kU  demetne  aa  fit^ 
of' a  hoowy  fiiiU}«  kc«  and  was  etitlsied  by  ^rt$eTifi$Un^  or 
*grant,  Stc.  to  the  rig^ht  of  'commoii)  way«  water-cburse,  or  4^  3(35, 
ether  right  affected  ;(/)  but  it  is  now  fully  settled,  that  in  a 
personal  action  ag;ainst  a  wron^  doer,  for  ilie  recovery  of  da- 
maizes,  and  not  the  land  itself,  it  is  sufficient  to  state  in  the 
declaration,  that  the  plaitHifT  was  lum^cated  of  a  house  or 
}mA%  ficc.  and  that  ^  raoac*  4^  fiouMm^  he  was  entitled 
tb  ihe  oaimmen  of  pasturef  way*  or  other  lightt  in  the  exercise 
of  which  he  has  bten  dtatnrbed.(a>  And  though  a  distsnction 
baa  been  taken  between  a  deotaradon  against  a  wrong  doer,  and 
against  the  cvmcr  of  the  soil  and  it  was  thought,  that  in 
the  latter  case  the  piaialiH  title  by  grant,  kc.  mubt  be  spe- 
cially stMtedf  because  it  might  be  (|ualiHed  by  some  condition 
IHKcedenty  the  perfomiance  of  which  ought  to  be  shewn 
yet  it  appears  sufficient  in  both  cases  to  decim  generally  on 
the  pontiff's  possessien,  though  in  a  pica  it  is  necessary  to  state 
the  SMsin  ui  feof  and  prescriptire  right  or  gram^x)  If,  how* 
every  the  right  tff  common,  way,  or  water-course,  kc.  be  not  ap* 


{q)  Fait»      %  S30.  See  precedents,  post,  fol.  9.  331  td 

(r)  I  Sid.  184.  30.3.    10  Co.  59.  b. 

(0  Corn.  Dl-  Pleader,  3.  M.  9.  (r)  See  4  .Mo<|.  421.    1  Stra.  5. 

{t)  «2  HusUr.  288.    1  Fast,  344  T^'ilks  ni9.    1  Hurr   151    4  T.  li. 

Com.  Dig.  Pleader,  3.  M.  9.  718.    i  idd's  l*i-ac.  4  t(iii.  ^HO.  I  T. 

(0  See  die  chm  fai  Com.  Di^.  It  431. 

Pleader,  C.  34  to  C.     «  9a«iiMl.  113.  (w)  1  Diirr.  443,  4U. 

a.  o.  1.  And  preeeitcnt»  referred  tA  (u  )  .3  T.  R.7M.   2  Sattnd.  113. 

1            .we,  M  2.  n.  I.  and  cnw^  tlirrc  cnlltcltc),  and 

(w)  Com.        Pleader,  C.  3U.  Ami  stx:  th«  precc<lciit,s,  Luiw.  119,  |C0, 

tiL  Aetion,  CaMi  Disturbaocc,  B.    2  I  Barnard.  K.  B.  4.^i.   6  Hast,  4.iS.  n. 

Seond.  113.  a.  n.  1.  8  Samul.  ITS.  S.  a.  m.  I  Roll.  Rep,  3»«.  \  Show.  18,  19. 

1.  3  T.  R,  766.  VixWvt,  508.  654   1  3  Ut.  266.  4  T.  R.  719. 
Saaad.  346.  a.  S.  6  EMt^  438.  a.  % 
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i/.  //*  pa  tt.  purtenant  to  the  house,  land  Sec.  and  the  plaintiff  be  ciui- 

FonKhlj,  die  thereto  bv  ap-rcement  or  license,  the  al1ec:ntion,  "by  rca-* 
cause  Ot  aiB«  .  /  j 

lion.  "son  of  the.  possession/'  6cc.  would  be  impi'opcp.(w)  •And 

*  •^^ '       where  a  rex»rrf;ioner  sues  for  an  injury  lo  houses,  land,  &c.  in 
posseaMoo  of  hit  tenant,  his  intereal  miut  he  deacribed  act  oixl- 
mftlfy  though  it  is  «ufficient  to  allege  generaUy  that  the  hoida 
were  in  possessioa  of  the  third  person^  aa  tenant  to  the  plain* 
'«  tiff,  without  stating  a  seisin  in  feet  lcc.(r)   In  an  action  on  the 

ease  for  obstructing  aneimt  Ughta^  the  declaratton  usually  states 
that  ilie  pL.iiJiiir,  uL  il.c  liinc  of  commiitini^  the  grievances 
compl  ined  of.  was  iawfully  possessed  of  a  messuage,  situate, 
fccc.  whci  ein  there  of  right  were  and  onj^lit  to  be  cciiuin  win- 
dows, through  which  tlie  light  and  air  ought  to  have  entcix^d 
themessu»ge,  and  then  states  the  injuiy;  and  this  is  sufficient 
without  alleging  that  the  windows  wcce  ancieDt.(e)  bp  if  the 
dechutttioo  be  for  diverting  a  vater^emr^e  from  the  plaintiff's 
milli  his  possession  o€  the  mill  should  bo  concisely  atatedf  awl 
that  by  reamn  ihrrtof,  he  ou^ht  to  ba^  had  the  uae  and  benefit 
of  the  water-course  ;  Avithout  statini;  that  it  was  an  ancient  niiUf 
or  disclosing  the  grounds  ^^  hich  tiie  right  to  the  water  is 

cLuncd.(Z))  And  in  an  action  for  a  disturbance  of  a  rij^ht  of 
eommon^(c)  or  wayj^ti)  or  of  a  teat  in  a  /:eK^(e)  the  declaration 
states  the  possession  of  a  1k>usct  or  lind,  €cc.  and  ihat  bg  rtawt 

9 

tkertqf  the  plaintiff  was  entitled  to  tito  rights  in  the  eiterrise 
of  wliich  he  has  been  distuibed.   Tile  same  mode  Of  deda- 
^  368  sttfiicient  in  actions  for  'dtsturinnce  or  subtraciioQ.of 

tolh,(f)  ferrie9,(g)  and  q^pf*.(A)    And  when&  a  corporation 

brings  an  action  lor  any  due.  it  is  sufficient  lo  state  in  a  <.W 
rfliio;^,  though  it  is  othei  wisc  m  a  plea,  tlial  it  is  an  ar.cieni  bo- 
rough) and  that  the  burgesses  thereof  arc,  and  for  divers  ye^rs 


(v)  4  KrM,  tor.  6  Babt,  458.  Post, 
vol.  '2.  3M.  u.  o. 
{x)  Vmi,         aift.  . 
(a)  Pnatt  vol*  2. 391, 532.  Cro.  Csr^ 

Hri.   1  Sli-nv.  17,  18. 

(/»)  l*r>sl,  vn!  e  .1.17.  t  X^rnxt.  047. 
Talm.  iya.   3  Lev.  1 JJ.   4  iur. 

{t)  See  iKttt»  «nl.  i.  354  to  .1S8.  4 
"^fod.  4 IS.   I  Snoitrl.        n.  2. 


(♦•)  Po.st,  vnl.  e.  .V*^. 
(/}  2  Sauiul.  113.  a.  17-3.  n.  1,  6 
Catt,        n.  a.  WrIIot,  654»  Oveis 

109.  Cttk,  Jm.  43.  i*<Mt,  vol.  e.  anx 

)  n  Ules,  508.    3  Smad.  Il4 

172  n.  I. 

(A)  10  Co.  59.  b.   Cro.  Eliz.  d^S. 
8  Wentw.  liul  58.  Morg .  Preo. 
air.  4Mod.m 
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heeti,  a  My  p6litit,  ki  the  name  of-  the  tnayor,  Sec.  vtth* 
out  setting  out  tl)e  name  of  incorporation,  or  any  title  to  the  ^^^'^ 
duty  ;  for  the  declaration  being  founded  upon  their  possession^  tioa 
there  is  no  necessity  to  stale  a  title  to  the  thing^.(/)  How- 

cvc:-,  though  \\  is  not  necessary  in  these  uc  lions  tor  damages 
to  K»y  Li  liile  in  \l~c  (let  1^ ration  hy  j^rant  or  prescription,  &c.  yet 
the  litJc  or  consideration  must  be  firovrd  on  the  trial. f^) 

Where  the  plainliS  's  right  ( oi^sisis  in  m  obligation  on  the 
defendant  to  observe  gome  particular  dutu^  the  declaration  mtist 
'state  the  nature  of  mch  duty^  which  we  have  seen  may  be  found<» 
«d  either  on  a  contract  between  the  partiesi  or  on  theobligatioii 
of  law|  arising  out  of  the  defendant's /^ar/iftciSizr  character  or  slttia* 
tion.  When  the  declaration  is  for  the  breach  of  an  express  or 
implied  contract^  and  proccetls  for  nonfiaaance^  the  consideration 
of  the  conliact  must  be  sluicd  cither  in  terms  oi  in  -xih- 
siance.(A  )  Hut  tvlicn  ii  is  for  a  misfeasance  or  vtalji  UAunce,  no 
consi(leruti(;n  need  be  'stated  ;(/)  and  when  it  is  founded  on  the 
obligation  oi  law^  unconnected  witii  any  contract  between  the 
parties^  it  is  sufficient  to  stale  very  concisely  the drcum stances 
which  gave  rise  to  the  defendant's  particular  duty  or  liability } 
AS  in  actions  against  sherifiTs*  carriersi  innkeepers,  8cc.(ai) 
Where  the  defendant  is  liable  of  common  right,  as  to  repair  a 
wall  for  preventing  damage  to  his  neighbour,  according  to  the 
niaxira  aic  utere  tuo  ut  non  aUentim  Udas,  it  was  always  con- 
sidered sufHci.  ni  to  state  that  the  defendant  was  /K^Hst-kHed  of  a 
-certain  close,  &c.  and  that  by  reason  thereof  he  was  hound  to 
repair,  8cc.  without  shewing  the  particular  ground  of  the  de- 
fendant's liability  but  where  a  chaise  was  imposed  on 
another  againtt  common  rightf  as  owner  of  the  soil  or  terre- 
tetiant)  it  was  formerly  thought  that  the  plaintifT  ought  to  dh*- 
«loae  the  particular  grounds  on  which  the  defendant's  UaUllty 


CO  I  Sftttod.  340.0.  a.  Oweti»  109. 
Cro.JM.i3.lil3.  S  Ventr.  S9I.  6 

ij)  '2  SaunH.  c.  114.   4  M<kL  ^I. 
^4.    1  Saand.  346.  n.  S. 
.  ik)  5  T.  R.  I43w    «  Will.  aiS. 


(0  Id. ibid.  SEaaC,  6«.  6Em(^ 
998.  S  Ld.  lUym.  909.  FM»  vi4.S. 

275. 

(m)  5  T.  B.  149,  IVi.  I  Satiad. 
ilil  c  D. 

(n)  6 BCcnL ail.  tSalk.  9&  4601 
Ld.  Rayra.  1090.  PMt»«1.9.|Mw 
3  T.  B.  764. 
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Jl  n»  ^t9,  founded  u  ip  an  ftcdoa  iior  not  rep«iruig  a  Umce,  or 
Fout  Ti.!v,  the  fi)r  not  keeping  a  bull  or  «  boar,  8cc.(^]  But  ii  U  now  setikd 
that  there  is  no  roundation  for  this  distinction ;  and  in  the  ca»e 


of  ffider  V.  Smieks(^)  where  an  action  was  brought  for  the 

dcfciuluitl  i*  not  repairing'  a  private  road  Icadi.i^  Lr.r()i;;j,h  i.h 
closCf  it  v%a8  held  sufficient  to  iUlc;^c  that  llic  dcfcndar.t  u>  oc- 
cufiirr  of  the  close,  oiip;ht  to  have  repaired  ii,  and  Mr.  Jus  jce 
#  370  -BuiliT  stated  the  distinction  to  be  between  *thc  case  where  the 
filmniif  in  his  drciaratiw  lays  a  charge  on  the  right  of  ihe  de- 
fendaoCf  and  where  the  defendant  in  his  piea  presriibes  ui  right 
of  his  own  estate  $  In  the  former  case  the  plaintiff  is  presu- 
med to  be  ignorant  of  the  defendant's  estate*  and,  ihci-cforc, 
need  not  state  it,  but  in  the  latter  the  dcfcad..nt  knowip.^-  his 
own  estate,  in  hglu  of  which  he  claims  a  piivilcge,  luu&i  set 
U  forth.(r) 

In  an  action  on  the  caact  founded  on  an  express  or  implied 
cMtraetf  at  agabst  an  attorney!  agent*  carrier,  inn-keeper,  or 
other  baileei  for  negHgence^  8cc.  the  declaration  usually  begins 
«rhh  a  statement  of  the  paitlcular  professiont  or  situation  of 

the  defendant,  and  his  consequent  duty  or  liability. («)  In  an 
fiction  for  the  breach  of  a  warranty  the  contract  of  sale  is  sta- 
ted and  in  a  declaration  by  a  landlord  against  his  tenant^ 
£ot  not  cultivating  according  to  good  husbandry,  or  for  not  re- 
pairingi  or  for  wastet  &c.  the  relative  situation  of  tenant  is 
conciaely  8tated.(ii) 

Declarations  for  non^bservance  of  the  gmeraf  ohSgadm  of 
law  may  be  either  for  the  consc^^jiienccs  of  the  negligent  dri- 
rinp;  of  carriages,  Scc.(t')  or  navigatinp^  shipb,('::j)  or  for  n(A 
l  eiuox  ini^  a  nuisance  on  the  defendant's  lande  r)  or  against  the 
laie  rector  or  vicar,  or  his  executor,  or  administrator^  on  the 
custom  of  the  realm  for  diiapiflation5,(y)  or  agatn^  the  ocean- 
pier  of  land  for  not  repairing  a  fence  or  the  bank  of  a  rivert 
37X       ^'(^)       ^  ^  repairing  a  way  oirerina  iand,(e)  or  against 


(«)  Ante,  356.  (»)  Post,  vol.  2.  815,  SM. 

\p)  I  Sulk.  335,  3Sa.    4  Mcjd.  241.  (t)  Post,  vol.  2.  281. 

R.  liUtw.  119.    4  (w)  Post,  vol  2  '>S,1. 

T.  M.  71%.  \x)  Post,  voJ.  ±  33i.  kc. 

(r)  S  SMd.  lt3L  n.  1.  m, a. a.  1.  (y)  Vw,  vol.«. Stf . 

A«te,  356.  (<}  Po^t,  vol.  S.  318. 340|f^t. 

(t)  Post,  vol.  2.  270,  m,  k«.  (tt)  3  X.  It  7M.  tatw.  119. 

(0  Port,  vol.  8.  m. 
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the  proprietor  of  titlies  for  not  taking  them  away, (5)    In  tlies^  it.  Its  parts. 
cases  it  is  sufficient  to  state  concisely  the  defendant's  posses-  ^^||^2^*  ^ 
sion  of  Che  persoDal  or  real  property^  aod  lus  consequeqt  ob*  don. 
•ligatkNi,  the  non-observance  of  which  U  complained  of.(r} 

Declaralions  ibr  the  breach  of  a  dititf  ti^hich  the  defend- 
ant was  subject,  in  respect  of  bis  fmrtieular  character  or  dtua^ 
Hon,  arc  against  carriers  or  innkeepers  for  refusing  to  carry 
goods,  or  to  receive  a  gue^i,  u;  ioi  llic  loss  ot"  goods  ;  or 
against  shcrifl's  and  other  public  officers  for  escapes  on 
mcsne,(rf)  or  final  proces5,(r)  or  for  not  arrebiin^  a  ciclitor  when 
the  defendant  had  an  opponunityy(/ )  for  ftdse  returns,  kc  to 
mesne  or  final  process,(|r)  for  not  taking  a  replevin-bond,  or 
for  taking  insufficient  pledgeS)(A)  or  for  not  assigning  a  bail* 
bond.(i)  In  these  cases  the  particular  situation  of  the  defend*> 
ant  from  which  his  duty  arises  should  be  concisely  stated. 
'  Hence  it  appears  that  it  is  seldom  necessary  in  a  dectaradon 
for  a  tort,  to  state  the  pluhniir's  liilc  or  tiic  tlclciiuaiii'?.  iiabiiitf 
s/icciailijj^J)  und,  there  tore,  we  will  postpone  the  conbidcrution  of 
the  manner  in  which  a  right  by  custom^  /:rt.sc}  i/Jion,  or  grant, 
hic.  shouUl  be  claimed  till  we  examine  the  'structure  of  plea%  9t 
in  which  the  title  is  usually  to  be  stated  with  purticularlty. 

The  consequences  of  a  variance  in  actions  in  form  ex  con* 
tractUf  have  already  been  considered*  and  we  hare  seen  thai 
the  general  rule  is»  that  if  tlie  whole  of  an  averment  or  all|^- 
gation  may  be  struck  out  without  destroying  the  plaintiff's 
ri^ht  of  action,  it  is  not  necessary  to  prove  it ;  but  that  if  the 
wiioic  Luniioi  be  su  uck  out  without  gcttini^  rid  ol"  u  part  essen- 
tial to  the  cause  of  action,  ilien,  though  the  nvcrment  be  more 
particulur  than  it  need  nave  been,  the  whole  must  be  proved 
or  the   pkumi!T  cannot  reovef  <->    Tims  wiicrc  in  an  action 

{b)  PoHt,  vol.  8.  3S0.  (A-)  Aiite,  SOJ  to  308.  9  Ent,  * 

(Old.  ibid.  3BikF.45ito464.  IStnuSSDto 

(J)  l»(>st,  VOI.S.S99.  '^'^^      '2  *^annd         n. '2i.  207.  n. -24. 

(f )  III.  303.  Ill  r\n  at;i')i»  on  the  Cix%f  w  here  a  bond 

( /)  III.  :vn,         •  wa«  slaU'il  to  liave  been  made  by  Ld- 

(q-)  M.  302,  303.  V.  Gave,  «Tkd  Utat  prodti«e<i  «M 

(h)  1(1.  S06.  310.  Gage,  thu  nunn  hcM  the  mistake  im^ 

(i)  III.  31!.  MRttiiul.  1  ^Vil9.  115,  llC.  A;  to 
( y)  In  quare  impcdit,  an<J  other   the  Ui^unetioit  betwxfii  vhri:mc«  in 

Ircal  actions,  it  la  othei-witic.    Bull.  X.   describing  V  rts  aud  contratiU,  see  I 
1*.  198.  C<im.  Dig.  pi.  3.  1.  S.  See  Sdib  11.  in  no(c<.  9EMt^  137; 
the  model  of  sutSng  difierent  titlei, 

poet,  vo!  e  199  to  m  •  . 

Vol.  I  [  34  j 
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JJ.  Itn  parts,  against  a  tenant  for  bad  husbandry  the  declaialion  stated  that 
Fourthly,  the  the  del'euUant  wus  tenant  to  the  plaintiff ftither,  aiHi  that  tbe 

MUM   of  M*  »»_' 

doa.  lands  descended  ta  Uie  phunaff  in  fee  $  and  u  wm  proved  U»t 

the  same  were  devised  to  the  plaintiff  in  tail*  the  tamnoe  mt 
held  immaterial,  #id  the  couit  said  that  the  true  rale  is,  Ail 
on  the  genefdl  issue  in  ati  action  on  the  case,  all  material  avMv 

menis  arc  dt-nici!  and  put  in  issue,  but  nothing  else  ;  and  that 
the  estate  ul  Uic  pl.iinlilV  w.  s  not  a  niaierial  avci  incut,  and 
might  have  been  rejected  in  toto  as  surpiusugc.(/)    And  if  the 
piaintifT  unnecessarily  make  a  title  to  common  of  pasture  or  % 
vmy^  h^c-  it  has  been  decided  that  he  need  not  prove  the  mmt 
*  373      fif^f  as  that  stated  in  *his  declarat]on.(m)   £10  if  the  plainttff 
piove  a  pan  of  his  declaration^  he  wilt' in  general  lie  eaiilM 
to  recover,  for  there  is  a  material  distinction  between  scdciis 
upon  contracts  and  on  toils  ;  in  an  .kciion  on  bcon'raci 
phantifl*  must  prove  it  as  laid,  bu<  up<in  a  ton,  whicii  uiten 
aggravated  with  many  particulars,  ii  is  not  nccesttury  to  prove 
the  whole  casot  and  though  the  plaintiff      in  laaoy  iA  the 
paniculars,  yet  if  he  prove  so  much  of  it  as  toavea  him  a 
gctod  cause  of  action  he  shall  recover .(n)   It  isi  liowe%cr> 
^    visable  to  avoid  unnecessnry  particularity,  hs  where  the  phdm 
tiff  in  un  action  lor  a  iibch  decLucd  that  l  e  iwul  </;</•,  kikeii  uic 
degree  of  doctor  ot  ]>iiysit:,  it  was  hetd  ihai  he  mus.i  pvovc 
that  he  had  legally  become  physician       so  where  in  nn  ac» 
tion  for  an  escape,  it  is  nnnecessariiy  s»t«.ied  that  the  writ  «■! 
.  indorsed  for  bail,  by  virtue  of  an  affidavit  of  debt  affiled  of  fe» 
cordt  such  affidavit  most  be  produced.(>^)   And  wheve  bf  tte  ' 
nnnecessary  statement  of  a  title  it  uppeiira  that  the  plaintiff 
has  no  cause  of  action,  it  will  be  fatal  t  thus  m^»n  action  agaiaat 
a  disuitbcr,  in  which  mere  possession  i^.  u  bufiicieni  liiic  for 
the  plaiiiiilT,  yet  il  lie  shew  a  title,  nnd  it  iippear  insiiffieicnt, 
the  declaration  is  bad.(^)    Uowevcri  where  a  liiie^is  uimeces- 


(/)     Rl.  R-p.  840.    2  IhiTstr.  988.  (o)  S  T.  It  m.    And  mc  1  Cfp. 

I  Strn.  ^2,l•l.  Com.  Dig.  PlcuUti-,  C.  3U.  llcp.  i.i7. 

(m)  I  Sannd.  Sift.  n.S.   Btill.  N.  (p)  1  B.  k  P.  ««D. 

r.  71).    4  Mo«1.  4i'2.  42  V.    4  Balffr.  (v)  1  Smiiid.  346.  a.  n.  ft.  Com. 

3S8.    Com.  Dig.  ne«Her,  C.  39.  Di;^  I'K  ii.k  i  ,  C.  '-U     1  Salk.  563. 

(n)  i;ilb.  C.  I.   k  !■:.  2>y.    Ucp.  Ltl.  lUrm.  li.m    4  'I'.R  7f7.  Sed 

temp,  llardw.  1*21.    2  Suuml.  74.  b.  Tide  4  Mod.  4^22.    1  Sun.  ^3U. 
fl0r.«.3«.    6EMt,4S4.    1  Salk.  11. 
ianotes.  8ed tide  1  Eii^ Hep. 437. 
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lUtfily  illAid  bf  muf  of  rmlmermenf  to  tli«  ackUm^  it  needs  not  be  //,  /^^  ;„;,-;f 

prccibcly  i  as  in  .ui  ^ctioii  oii  'ilic  case  for  a  nuisunce,  Fourihly,  tl»e 
if  tlie  plaiii  lii  allege  ilul  he  wus  posj>cii^cd  for  a  term  of  ycurs,  ^  *"* 

it  is  iiufViiucot  wititout  «i)ewiu|s  Uie  aMftrnftncowcn^  of  the  ^374 
terni.(r)  ^ 

.  J»^m9  €x  delkta  m  oitfaar  committfid  with  or  witbout  mw.  stato. 
i|iica<#}  Md  age  .iiMoadiate  or  rmumjuontiai  ^1)  they  may  Injuly/"^  ^ 
Alto  ariao  finonv  maybtutmatf  ni^finuance^  or  noi^aMiicr.(v) 
In  4eclmtu>(M  in  trespass,  which  liet  only  for  wrongs  imme- 
diate and  comnuiicd  wiili  force,  ihc  injury  is  staled  wi.lr  ut 
any  iiiducenieiit  of  the  dcfenduiu's  motive  or  intent,  or  oi  liic 
circumsiaaces  under  which  tiie  injury  was  c^oimiued*  mid  Um» 
declaration  immoduitttly  afier  tho  iwiud  commencement  in  the 
JUiig'a  Bench  mm:  For  tha$  the  defeiid«nt,  on  the 
*^  '  '  '  day  of'  ■'  ■■■i  A.  D<  '■■  -t  witk/orce  and  mrmaf  &c.  made  an 
^aasanhonthe  said  pUdntifT,  to  wit,  at  ,  in  the  county  of 

*  ,  cind  llieii  and  there."  &C.  {describing  th>:  injury  ui  L  -jsdin^ 

to  thr  factft^  i^itli  un'j  sfwcial  dantfifff  that  may  have  uccrttcd,  and 
concluding  a«  Joitowa  :)  and  otUci'  wron^Bt  U>  the  said  plainiifi^ 
^  tlien  and  there  dld|  against  the  /itace  of  our  raid  lord  the  kingy 
^nad  to  the  dmage  of  the  |{|piatiff'Of  ■  ■■  /■  and  therefore  he 
briagt  Ha  anity"  Scc.(ii)  In  the  Common  Pleaa  the  declaration 
Taries  ifi  form,  and  usually  recites  the  8ui)<)oied  writ.(iy)  The 
iiiju ry  in  trespass  should  he  stated  directly  and  positively,  and 
not  by  way  of  recital,  and  the  retire  "a  declaration  "For  that 
ivhcreaa"  or tvhtrrfure"  the  dcltiudaut  did  tlie  act  complain- 
ed oC^  ia  1^  en  ipecitti  denMirrer)(x)  and.waa  iormerly  holdeu 
to  be  eo  in  arteit  of  judgment)  but  now  it  may  be  amended  at 

i^Uf  time  before  or  after  judgment  hf  a  nglii  biU>  the  time  of 
filing  whkb  the  Qourt  wlU  not  inctuire  into  \{jf)  and  in  the  Com* 

,  mon  Pleas,  when  the  suppeaed  writ  is  recited^  the  mlstahe  i» 


(r)  CJom.  Uig.  Pkader,  C  -ii.  (w)  Sisu  the  funns,  post,  vol.  2. 

i  Mod.  4S8:  484.  STO^  srt. 

(»)  Ante,  183.  (x)  «  Salk.  686.  t  Sin.  fiSl.  Andr, 

(0  Autt,  I'il.  m.  Com.  Dig^  EMar,  0.  M.  Pbll, 

(t)           13i.  vol.  2.  .S07.  M.  r. 

(m)  bcu  ilic  firrnis  and  notes,  post,  .  .  (y)  «  Stra.  1151.  I16t.  * 
vol.  2.  367,3fi8.  371. 
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II.  It9  parts,  aiiled,  and  will  not  be  a  tp  ouiul  even  of  special  (lemuiTfr.(z) 

Ponrtldy,  the  j„  ^jj^.  statement  of  ihese  iiiiurics,  the  wfit  tls  with  torce  and 
Cause  of  ae- 

Voo.  .H  arms,"  or  vi  et  arnm,  Mhuuld  be  adqfiicd^a)  though  the  (My 

mode  df  takjng,«d«aiitagft  of«ibe  Qjommoa  n  a  %Hc|#;|l$f«ir- 
jtn  i(jb).  <n|iijb4h^(|jPamgiqp         when  the  wonifMpiiipini^ 
•  Che  recitalittf  the  sapposed  waly  did  not  in  the  cimnltfmiirti 

sufficbiinCc)'^fllid^  one  case  Lord  A^i/^  said  thalthKfMTMi^ 

mi^ht  be  omitted  ;(c/)  and  there  is  an  express  legislative  pro- 
vision to  this  eifcct  in  reg^ard  to  i«dictiiKius.((')  The  conclu- 
sion of  tli&  cteckration  in  trespass  or  ejectment,  for  these  forci^ 
ble  injuries  should  also  be  ^yconira  imeem  rrj^^iW  though 
are  mere  ivords  of  form  end  sot  traversable  ;(/)ithft  HWit9t^ 
of  that  ajlegation  will*  however,  be  «kied»  if  ooitPpesMpMlf* 
*  376      miirred  fto</)andtiithe  CoamoDpleas,iftbe4v«fi4^^ 

in  the  recital  of  the  supposed  writ,  that  will  suffice. ( g^)  ^ 
111  ui:'i'jn.ion  the  caaet  when  Uu.  actor  //o;i/ca6tf«  a' complain- 
ed of  was  not  prima  facir  ariioi  lablc,  it  is  in  ii^entTJ^l  f^fcc^-v.ry 
to  state  Qot  only  the  injury  cQnn>laiDcd  of*  but  also  the  ciicunx- 
staocei  under  which  it  was  committed ;  as,  that  the-defendant 
yiMtf  knowtng  the  miachievoiMi  propeosity  of  bis  deg^  or  having 
been  requMted  lo  remove  e  miiaaniA  erected  by  aootbciiv  Moftli 
cimuiy  or  fraudttlemly  conirivin^  and  intending^  &o.  (statlog  e 
bad  intentt  corresponding^  with  the  wrongful  act  coi^plaiaed  of*) 
CQnnniitt  il  ov  Jicrmuic  (!  the  u(  t  cuinplaiued  of. 

In  some  actions  the  acimter  bein^  mateiial,  must  be  aiicged 
and  firoved  ;  as  in  a  declaration  for  keeping  a  dog  used  U>  bite 
mankind  or  sheep»  &«^^}  or  for  enticing  away  a  aervantor 

I  ■  ■  

(r)  1  Wlh.  '}'}.  C  Wih  '-*'>'».  Arulr.  'I'honf^i  llict-e  is  no  |oti~rr  ,\nr 

U&Z.    Bjirncii,  452.  Cuut.  i>tg.  i'lead-  nuuU.  fur  tUc  &uc,  (sue  i  Sntk-  i4.  J 

HTy  C.  S6.  Bt.  Com.  IIS,  119.  99$,  m  a  S<1- 

Com.  Dig.  Pleader,  3.  M.  7.  t  whiV  Pnie.  641.  S  id.  Raym.  985. 

K-iund.  81,  8  >.  n.  I.  llO,  n.  4.  Viri.  \\^v.  Ti  i          Q.  m.  5.)  yet  Ld. 

{ft)  \  hi.  5  Ann.  c.  !<*».  a.  I.  •  Hdt.  iti  J  \A.  Uayin.  9S5.  K»id,  (hf* 

(c)  Com.  l>ig.  PUiaidcr,  J.  M.  7.  woiijs  mu»t  not  be  onuttcd  ;  tec  m1«o 

(</)  LA.  Raym.  9S$.    Vin.  Abr.  tlte  ttbove  cHtK-s  i  Mml  vvi  in  tuiuc  casc« 

Tr»*pau,  Q.    f .  eeatante  nHjoAc  cviMtf  cl  i^m  lirx>  at 

(c)  37  Hen.  V  III.  e  8.  Crown  Cu*.  in  tU-  case  of  PMget,   i  T.  E.  157. 

Comp.  1-23.    4  lUwk  P.  (     55,  51.  ->  H  n\.  ir,I. 

■(/)  CoMi>.  174.       Ml.  llci).  10S8..  (  /  )  4  Jii  3  Ann.  c  15 

C Salk.  640,  G41.   Com.  l|ig.  Pleader,  {^)  Ctim.  Dig.  FUailcr,  6.  M.  8. 

a.M.f  Vb.  Abr.  tit.  Contra  Pa-  (A)  I'ott,  vok^  So9.a.  h.  andta*' 

cem,  and  Ut  TretptM^  (t  a.  S.  there  refcmd  to. 
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prei4tiet;(<)  at  tw  falsely  wtpiwemiBg  ft^diiid  pman  fit  to  be      M»  p^ru- 

ti'uatcd,  though  in  the  luuercase  the  word  **  fraudulently"  miG;ht  JaJle^ii* 
be  sufficient. (^}    iiiii  in  an  actiuu  loi  debauchinfj  a  wile  or  scr- 
vant,  it  is  not  necessary  to  alleg'c  or  prove  that  the  defendant 
4ne w  tim  ttcffaiMtte.  vnts  «iie •  ■  ifi  mg|ii  ii f  jliji  iphWiflKQ 

Wc  have  already  seen  how  far  the  defendant's  motixje  or  in- 
tent affects  the  form  of  the  action  ;  and  that  in  ;!;cneral,  whea 
the  act  occasioniM(»  damaj^es  is  in  itself  unlawful  without  any 
etiier«tnttt-in&4c  cil-ctimstiiHcc,  the  inteii^f  iti»  wrong  doer  is 
^ittiiBttertftl-in>palii|g»^1ktt^  tfaft»^^  the  6m$r 

gte  ^0)  M  flbderred  'L«i#  JbigMtfitlioieift  ^difdnetroti  be- 
vtnm  answering  ehnMttr  «/  tfimitmiber  kr  sets  injurloiis  to 

« 

others ;  in  the  latter  case  the  nisiMni  a]ypHeS|iaf/ii0iief»>Mf/  revm 

fthi  ntfns  git  tta  r  but  it  is  otherwise  in  civH  sctions«  where  the 
intent  is  in  f^cncrul  uiinuaei  iai  if  the  act  were  injunoiis  to  ano- 
ther.(/^)  Lord  Eikndorough'n  observations  in  the  case  of  the 
King  V.  FfdUi/tJi^{q)  in  regard  to  indictments,  elucidate  this 
doctrine :  ^  If  any  particular  bad  imention  accompanyint^  the 
«  sett  be  necessary  to  conalilnte  H  a  cfune»  s«ch  imenUon 
«  should  be  laid  in  the  indktnent.  In  many  eaaea  the  alto*  « 
»*ilittonj|||hit^tti8  merely  sr&rmal  one ;  being  no  more  than 
^iWMRpM  lnfsffenco  which  the  law  draws  from  the  act 

itself,  and  v  hich  therefore  requires  no  proof  but  what  the 
"  act  itself  supplies.  But  where  the  act  is  indifferent  in  itself, 
a  ?hf  with  which  it  was  done  then  becomes  mates  ial, 

^  and  retjuires,  as  any  other  substantive  *matter  of  fact  docS|  jjt 

specific  allegation  and  proof."   In  an  action  Ibr  coo* 


(i)  Post,  vol.  2.  268.  n.  y.  liis  lot  (M.ip,  but  only  in  the  appliett' 

(k  )  Post,  ml.  iL  STS,  879.  ft'o" '>r  thi^  pHuciptc  to  the  pnrticular 

\Villes.  5R4.  case.    As  lo  the  jnatcrinltiy  of  a  bail 

(/)  Pott,  vo).     £66.  n.  s.  intent,  see  Ute  obscrvxtiotis  in  thfi 

(«)  9  E«st,  446.  '  BftilMft,  See.  Tewkdmry  «.  Dhton,  6 

(»)  Willcatm   Pent,  toL  9  335.  E  .  t,  4JS.  and  in  the  Kingv.Phil- 

O.  e.  lips,  id.  464. 

(o)  Ante,  129, 130.  (7)  6  Enst,  473,  474.  And 

(p)  Per  Kcnyon,  Ch.  J.  2  East,  Crown  C.  C  li26. 

1Q4.  The  other  judges  differed  6<wi 


Digitized  by  Google 


378  OF  THE  DECLARATION. 

■ 

II.  ItB  parti,  sequences  of  a  public  nuisancet  it  is  not  usual  to  state  any  un- 

Fourtlilv,  iiie  ^     intent  on  the  pan  of  ilie  defenclunl.(r)    So  in  an  action  on 
cause  ni  ac-  "  ^ 

^o"'  the  case  for  pirt«ting  the  plaiDtiil 's  copyright  in  a  book,  it  ia^ 

suflicient  lo  state  that  the  defendant  published  and  sold  the* " 
spurious  copies,  wiiiiout  alleging  or  proving  any  intention  oi%i 
the  part  of  the  defendant  to  pirate  the  copyright  or  injure  them 
sale  of  the  plaintiff's  Ixiok ;(«)  and  in  action  on  a  statute,  asonfl 
the  black  act  against  the  hundred,  it  is  sufHcient  to  follow  the 
words  of  the  act,  and  on  that  particular  statute  it  was  held  un-^ 
necessary  to  state  that  the  stack  of  oats  and  barn  were  unlaw- 
fully and  maliciously  set  on  fire.CO    If,  however,  a  malicious 
or  wrongful  intent  be  unnecessarily  stated,  it  need  not  be  pro- 
ved ;(t>)  and  where  there  is  evidence  to  prove  the  allegation^ 
it  may  be  advisable,  in  aggravation  of  the  damages,  to  state  tho  * 
defendant's  malicious  intent. (t<) 

In  stating  the  defendant's  intent  or  motive,  when  necessaryi 
the  language,  as  in  all  other  parts  of  pleading,  should  corre- 
spond with  the  real  or  probable  facts  of  the  particular  case.  In 
an  action  for  a  malicious  arrest  for  a  pretended  debt>  it  is  usual 
to  state,  "  that  the  defendant  wrongfully  and  unjustly  contriving 
"  and  intending  to  imprison,  harass,  oppress,  and  injure  the 
plaintiff,  falsely  and  maliciously  caused  the  writ  to  be  issued* 

*  379  "  and  the  arrest  made,"  kcCw)  and  'in  a  declaration  for  a  ma- 
»  licious  prosecution  of  a  criminal  charge,  injurious,  as  well  to 
the  character,  as  to  the  liberty  of  the  plaintiff,  the  intent  to 
prejudice  the  character  is  also  stated. (x)  So  in  actions  for 
verbal  or  written  slander,  the  malicious  intent  to  injure  the 
plaintiff  in  his  character,  and  if  the  words  relate  to  his  trade, 
in  such  trade,  should  be  stated  \{y)  but  where  fix>m  tlje 
nature  of  the  injury  there  is  no  evidence  that  the  defend- 
ant's motive  was  malice,  us  in  an  action  for  debauching  a 
daughter  or  servant,  that  word  should  be  omitted.U)  And 
whore  the  injury  is  the  breach  of  a  contract  express  or  im- 


(r)  T*o8t,  vol.  2.  2.>J>,        24^1,  2-H.       (k)  On  "nme  principle,  as  stated  in 

(«)  t'ampli.  X.  P.  9i.  98.    Post,  vol.  4  Hawk.  P.  C.  50. 
2.  .lift.  (ly)  Post,  vol.  2.  242.  n.  «. 

(/)  2  in.  Kcp.  8-12.    Cl-own.  C.  C.       (r)  Post,  t(.|.  2.  248.  n.  s. 
12f».  (i/)  Post,  vol.  2.  <2:u. 

(r)  2  Enst,  446  (•)  Post,  vol.  2.  aST. 
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plied  ;  as  for  ai  false  warranty,  or  a^inst  a  carrier,  bailee,  8cc.       It"  iMt  tu 
the  declaration  usuully  states  the  deceit  or  breach  of  contract.  Fourthly,  the 
wiihoiit  any  allej^ation  of  malice.<o)*  So  in  actions  against  of-  tion- 
ficcrs,  ficc.  for  the  non-observance  of  a  public  duty,  (unless 
malice  be  essential,  as  in  an  action  against  a  returning  officer 
of  a  borouf^h  for  refusing  a  vote  at  an  election,  8cc.)(A)  the 
breach  of  duty,  and  intention  to  deceive  or  injure  the  plaintifT, 
arc  stated  without  alleging  any  other  undue  intent,  as  in  an  ac- 
tion agiiinst  the  sheriff  for  an  escape,  8cc.(c) 

When  it  is  material  to  shew  an  undue  motive  or  intent  it  is 
seldom  necessary  in  a  civil  action,  to  state  it  in  tertn*';  it 
is  sufficient  if  it  be  rttbutantialty  shewn.  Thus  in  an  action 
against  a  returning  officer,  for  refusing  a  vote  at  an  election, 
though  a  bad  intent  is  necessary  to  the  support  of  the  action, 
yet  the  word  wrongfully  intending  "to  deprive  the  plaintiff',  &c.  *  380 
is  sufficiently  indicative  of  a  malicious  intent .(rf)  So  in  a  decla- 
ration for  slander  though  it  is  usual  to  state  that  the  defendant 
maliciously  published  the  scandal,  yet  the  word  falsely  alone  is 
sffiucient  so  in  an  action  for  harbouring  the  plaintiff 's  wife, 
though  the  mere  statement  of  the  harbouring  might  be  insuf- 
ficient, because  it  is  lawful  in  some  instances  for  the  wife  to 
leave  her  husband,  yet  the  words  uulantfully  and  unjustly  har- 
boured, &cc.  will  sufficiently  designate  the  defendant's  conduct 
to  have  been  iilcgal.(/)  '  % 

With  regard  to  the  statement  of  the  injury  itself  it  is  fre- 
quently sufficient  to  describe  it  genci"ally,  without  setting  out  the 
particulars  of  the  defendant's  misconduct ;  thus,  in  an  action  on  • 
the  case  for  inducing  the  plaintiff's  wife  to  continue  absent,  it 
is  sufficient  to  state  that  the  defendant  \mlawfully  and  unjustly 
persuaded,  procured,  and  enticed  the  wife  to  continue  absent,  by 
means  of  which  persuasion  she  did  continue  absent,  Sec.  where 
by  the  plaintilf  lost  her  society  }  without  setting  forth  the  means  * 


{a)  Post,  vol  2.  ^fi  271. 275.  ke.    AuJ,  as  to  the  wonJ  fraudulint- 

(A)  1  East,  555.  5fi.j.  5G8.  n.a.  (y,  6  Kasl,  445.  kc. 

(r)  port, Sol.  ■2.        301.  (f )  I  Samirl.        a.  n.  2.  From  the 

{(I)  I  F..ist,  ."ifi.!.  567.  »ec  the  obscr-  waul  of  pr'>!ialjle  causo,  malice  may 

Tatinru  on  the  words       militioxr,''*  hv,  huiI  most  usually  is,  iin^tlud.  1 

and  *' ra//s)j or     probubi'  T.  IJ.  5  45. 

"  li  cautar   (.\][,.  C«i.  h.  &  E.  190.  (/)  WilUs,  584. 
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tr.  It»  part*.  Qi  persiiasion  used  by  the  defendant.(5-)    So  in  actions  for  di*^^ 

Fourililv,  the  -\crunir  waier  fi-om  a  stream,  or  for  disturbance  of  a  riehl  of 
taute  of  ac-  •  ... 

Uoo.  common,  way,  &cc.  it  is  sufficient  to  alleg^e  a  diversion  or  dis»-  • 

turbance  generally,  without  shcwinp:  the  particular  inodc,(A) 

*  381       'unless  in  an  action  aj^ainst  the  lord,  in  which  case  it  is  said 

iJiat  a  particular  surchartjje  ought  to  be  shewn.(0    And  in  an 
action  on  the  case,  against  a  master,  for  the  negligence  of  his 
servant,  it  has  been  decided  that  the  negligence  nnty  be, stated. 
^  as  that  of  the  master,  without  noticing  the  servant ;  but  us  the 

object  of  pleading  is  to  apprise  the  opposite  party  of  the  fact%^ ' 
it  is  more  correct  to  state  them  truly. (y) 

The  mode  of  framing  declarations  for  written  and  verbal  . 
slander,  is  pointed  out  in  the  precedents  and  notes  in  the  2d 
volume.(5')  Where  the  slander  is /*ri»Mi  yacir  actionable,  as 
for  calling  a  person  directly  a  t/iitf^  or  stating  that  he  was  guilty 
o{  fierjuryy  8cc.  a  declaration  staling  the  defcndivnt's  maiiciuus 
intent,  and  the  slander  concerning  the  plaintilT  is  sufficient, 
without  any  prefatory  inducemtnt.  But  where  the  words  do 
not  naturally  and  firr  se  convey  the  meaning  the  plaintiff  would 
tvish  to  assign  to  them,  or  are  ambiguous  and  equivocal,  and 
require  explanation,  by  reference  to  some  extiinsic  matter  to 
}»hew  that  tliey  were  actionable,  it  must  not  only  be  staled  that 
such  matter  existed,  but  also  that  the  words  were  spoken  of 
and  conceming  it.(//)  In  such  case  four  distinct  positive  alle- 
gations are  in  general  necessaiy  ;  as  in  a  declaration  for  accu- 
sing a  person  of  having  been  foratvorn  in  an  ansivcr  in  chance- 
ry^{i)  Jirsty  the  fact  of  such    answer  upon  oath  ;  stccndiij^  a 

*  382       colloquium  or  speaking  'by  the  dcfendam  of  and  conccniing, 

or  with  reference  to  suoh  answer  ;  t/iircUyy  the  words  them- 
selves ;  and yburr/t/i/,  the  innuendo  that  the  defendant  meant  by 
^         those  words  to  impute  perjury  to  the  plainiifl"  in  such  his  an- 
swer, and  the  omission  of  the  colloquium  will  not  in  this  case 


(7)  Willis  srr.  1  B.  &  r.  180.  (/)  g  t.  r.  r^g.  i  East,  no. 

L«l.  IJ:.>  III.  45.'.    3  Leon.  13.  (  ^)  Vs^p-H  255  to  4fi5. 

(A)  .\  Leon,  l;>.    L<1.  Ravm.  452.  (/i)  8  EaV,  4.11 .    Posi,  ^ol.  2.  255 

Com.  Dij:.  Acliojis  Ca?w;  Distuihance,  to  t?G.i.  in  notes. 

R.    1  Suiincl.  540.  a.    Post,  vol.  '-J.  (»)  The  tcnn  forrtcorti  is  not  in  it- 

a:5.  u.  X.  Ma\.  n.  r.  .iflf  actionable.    6  T.  R.  69L   8  Eusl, 

(r)  I  Suunil.  340.  a.  Post,  vol.  2.  4L'r. 
11.  X<  Z. 


Digitized  by  Google 


•383 


.   OF  THE  DECLARATION.  382 

be  aided  eventjy  a  vertlict  \  j)  ilie  same  rule  in  general  pre-  //  ru  part$. 
Tails  in  regard  to  slander  injurious  lo  a  person  in  his  trade,  pro-  l'^«>i  ihlv,  ihc 

-     ,••  .  rnuio:   of  ac- 

le^ision,  &c.(X-)  but  ll\e  general  inducemt-ni  of  good  churaoier  or  uim. 
intioc'ence  of  the  particular  diarjj^e  h  unnecessary,  because  the  •* 
law  {/resumes  innpccnce  of  a  crime  till  the  contnil^  be  esta- 
blisned//)    The  slanderous-  wxirds  should  be  stated  »&  ftiey  were 
uttered,  and  pixiof  of  words  spoken  in  ihe  ihii*d  jierson  ^dM  not 
support  a  county  for  words  spoken  in  the  second,  and  vic^  ycr»  *  , 

sa  ;{m)  nor  will  words  s\»oken*by  way  of  interrogation  supports 
charge  of  •  woMs  spoken  jkffirmutively.(//)    However, the.  ailUi- 
tion  or  omission  of  a  word  will  not  prejudice,  unless. it  ahcV  the  ; 
sense  ;(o)  and  the  plaintifl'  need  n6t  prave  all  the  words  laid) 

r 

thouujh  he  musl  prove  such  of  them  as  will  be  suflicicnt  lo  sus-  •  • 

tain  his  action,- aftd  it  will  not  suffice  to  prove  cq^iivalent  ex-*  .  *•* 

pressions.(/J)    Where  sonie'*of  the' words  were  not  actionable, 

yet  if  spoke.n  at  the  sahie  time  as.tlie  actiohabhe  words,  they  . 

may  all  be  stated  in  one  counts  '  But  if  words  not  aciionable  be 

staled  by  'theniselves  in  a  distinct  count,  and  entire  dan^ag;es 

•  be  given,  judi^mcitt  will  be  arrested       and  wortjs  not  actiona-  • 

ble  may  be  ^ivcn- in  cv^?!l'rnccrn<igp;ravation  of  damages  though-'     #    .      *  . 
«  •  •  •  ' 

not  sta.tcd  in  the  declaration  ;fr)  and  it  has  even  been  decided 

■  •      •      •  •      .  •  . 

that  words  aciionable  in.  themselves;  though  not  stated  in  the 

pleadings,  may  be  proved- in-, order  fo  shew  ywo  animoj  the  de-         .    •  . 

fencfant  spoke  the  words  declared  irpon.(«)  An  mnwrndo  "  as  he, 

•*  (meaning  the  said  plaintiff,)**  is  only  explanatory  of  some  ^* 

matter  already  expressed,  it  serves  to  apply  the  slander  to  the 

precedent  matter,  but  cannot  add  or  enlarge,  extend  or  change 

the  sense  of  the  previous  words,'  and,  as  already  stated,  the 

matter  to  which  it  alludes  must  always  appear  from  the  antece-      *  .\ 


(  ;)  8  East,  430,  431.    PohI,  vol.  2.  (p)  2  East,  438.     GUb.  I.,  k  E. 

255  to  '265.    And  1  Suund.  'Ik'i.    in  229.    2  Saund.  74.  b.    1  Salk.  II.  in 

note*.  noU'f.     Rep.  temp.  Hai-dw.  721.  305. 

(Ar)Pojit,  vol.  2.  25Gt;n.(/»).  259.  n.{u).  3()f>. 

(/)  Ante,  22C.     Post,  vol.  2.  255.  u.  (9)  10  Co.  131.  a.    2  Saiind.  .-JOT. 

(0.)  n.  I.  3WiJs.  185.    Vii».  Abr.  UHraa- 

(m)4T.  R.  217.    Rull.  X.  P.  5.  gca,  (I. 

Post,  vol.  2.  2fi4.  i».  k.  (»•)  Pcnko,  C.  K  P.  125.  22.  ir»6. 

(71)  8  T.  R.  150.  Bull.  X  P.  7.    3  Esp.  Rep.  133,  134. 

(0)  Bull.  X.  P.  fi.    Rep.  temp.  (»)  Id.  ibid,  and  the  casca  itrfcrred 

Haniw.  305,  306.  to  in  t'amph.  X  1*.  48,  49. 


V«r..  I.  [35 
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ji  n,  part;  ^  pMta  c»f  th©  dacHmtuNl      Imt  when  the  new  milter  sta- 

Fourtiiiy,  the  ted  in  an  innuendo  is  not  necesMiy  Co  support  the  afitkNi»lt  may 

CHQM    of   1KB*  /  \ 

ll^^^  be  rcjccietl  as  burpiUsagC-Cttj 

The  statement  of  the  time  of  committing  injuries  ex  dtSei^ 
is  seldom  material  ;  it  may  be 'proved  to  have  been  cummilled 
cither  on  a  day  anterior  or  subsequent  to  that  siuied  in  the  dc- 
clMMijon  C|H|.I1i  an  action  on  the  case  for  a  malicious  pro* 
•  '  ae^ntton  it  is  noflieceaaary  for  the  plaintiff  to  prove  the  exact 
Aif^  pT  hi»  «b4bittai  as  laii)  in  the  declaration,  lo  that  it  appeava 

♦  to  have  Wn  before  the  ectioD  brought,  and  *thc«efioffe  •  vsari-* 
.  ance  between  the  day  laid,  and  the  day  of  trial  mentioned  in  .the 

,      *     t     Tccord  produced  to  prove  the  acciuittal,  is  not  material,  the  day 

•  not  being  laid  in  the  derlaration  r\s  part  of  the  clescripiion  oi  :»ucli  ^ 
*  • ' .  record  of  acquittal,  but  if  it  had  been  so  laid,  or  if  the  plaintiil^  af- 
fect to  state  the  teste  or  return  ofthe  process,  and  misdescribc  it, 
the  mistake  wonld  be  &tal.(v)  Where  the  injury  was  capable  of 
being  committed  on  several  days,  as  in  trespass  to  lands,  it  msy 
ie  described  as  having  been  committed  on  such  a  day,  and  mk 
divers  other  days  and  times  between  that  day  and  the  exhibiting 

,  ofthe  plaintiff's  bill,  or  the  commcncCihcnt  of  the  suit;  and 
in  such  case  the  first  day  should  be  laid  aniciiur  to  the  fir^i 
jurious  act,  because  the  plaintiff  would  not  be  permitted  to  trive 
in  evidence  repeated  acts  of  trespass,  unless  cocfimiticd  during 
the  time  bad  in  his  declaration,  though  he  might  recover  as  to 
ft  single  trespass  committed  anterior  to  the  first  day«(«)  Bat 
where  the  act  complained  of  was  single  in  its  nalure,  aa*an 
assault,  it  would  be  demurrable  to  state  that  it  was  committed 
on  divers  days  and  timcs.(x) 

The  fi/act  is  only  male  rial  in  local  actions,  and  where  the 
situation  of  the  land,  houses,  Sec.  is  particularly  described,  as  in 
'  trespass  and  replevin.    In  transitory  actions  we  have  seen  that 

it  may  be  sufiicient  in  general,  merely  to  state  that  the  injury 
was  committed  in  the  county  at  large,  though  it  is  advisable  to 


(0  1  Saund.  243.  n.  4.  8  Enst,  4.A  Co.  Lit.  *?S.l.  a.    1  Sanad.  U»  a.  I. 

4>>l.    9  Kn*t,  95.    Cilb.  L.  k  £.  116,  Sauml.        n.  'i. 

nr.    Post,  vol.  *2.  259.  ^.  (v)  9  East,  157. 

(m)  9  East,  M,                       •  (w)  Pott,  n>l.  i.  367,  358.  n.  (t), 

(v)  FoM,  VOL  S.  967,  368.  n.  (•)•  (^r)  Id..ibid.    6  £iart»  395. 9»|« 
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lrilowtlieiitiiil€OtirieofiWlDgr«t«ywnor  pft^^  //  jtt  part*^ 

ty  \{y)  and,  •though  the  action  is  local,  yet  it  is  notnecessury  lo  KonrthW^  the 

I        1  J         •     •  I  •  •        r        1-         .         •  tuse    of  M> 

give  u  local  descnpuon  to  the  nuisance  ni  action  tor  divening  uou. 

the  water  of  a  nuviguiion  ;U)  aplaintifl'  in  an  such  an  action  may       *  385 

indeed  make  it  necessary  to  prove  tiic  gravamen  in  a  particular 

plac«i  bf  tgraag-it  a  specific  local  utuaiioaJy|||j)||\A)^Bl^  the 

mUaaace  to  be  standing^  and  being  at  a  f  f ' 

If  dBacrtod ;  botin  general  such  particulaili|l|||jQi(A^essar]r, 

and  ought  to  be  avoided^a)  H^ever  an  trespaii  to lai^it  may 

still  be  pro;)ep  to  state  the  pariflll  or  place  where  the  Bmd  u  si' 

tuatc        and  in  rcplevhi  the  pat  uculur  place  where  the  dis- 

trcbs  was  made,  should  h^  st,aicd,  and  it  will  not  suffice  merely 

to  name  the  ^\j^Xc) . 


In  actions  for  torts,  the  damages  resulting  fix>m  the  injury,  4thly.  Tka 
are  frequentlyi  and  m  some  cases  necessanly,  statcd>  m  addi*  the  teagiSi 
tion  to  the  usual  conclusion  of  the  declaration,  ad  damtmm^  kc. 
Damages  are  termed  general  or  special.  General  damages 
are  such  as  the  law  imfiUet  to  have  accrued  from  the  wrong 
conn)luincd  of.  S/icciai  damages  ai  c  such  as  rcalli/  took  place,  ' 
and  are  nut  implied  by  law,  and  are  either  superadded  to  gene- 
ral damages  arising  from  an  act  injurious  in  itself,  as  where 
some  particular  loss  arises  from  the  uttering  of  slanderous 
words  actionable  in  themselves*  or  are  such  as  arise  from  an 
act  indiflTerent  and  not  actiona|>le  in  itself  but  injurious  only  in 
its  consequences,  as  where  words  become  actionable  only  by 
reason  of  *special  damage  ensuing.  It  does  not  appear  neces*  ^  386 
sary  to  state  the  former  description  of  damages  in  the  declara- 
ration,  because  presumptions  of  law  are  not  in  i^cncral  to  be 
pleaded. (c)  Therefore,  tliough  il  is  usual  in  an  action  on  the 
case  for  calling  the  plaintiiT  a  tliief,  to  state  that  by  reason  of 
the  speaking  of  the  words  the  plaintiff's  character  was  injured, 
yet  that  statement  appears  tllniiecessary«  because  it  is  an  intend- 
ment of  law  that  the  plaintiff  was  injured  by  the  speaking  of 
such  words.(^ 


(t/)  Ante  270  to  28& 

(z)  2  Ka-^t,  197. 

(a)  2  Ka>t,  5<)i.  A  rile,  279  io  885. 
C^}  Co.  Liu  125.  h.  a.  9. 


(c)  Post,  vol.  S.  3H» 

(r)  Ante,  220. 

00  Sir  W.  Joaea,  196.  1  Saniitf. 
dio.  b.  Q.  5. 
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2L  lit  partt.  But  when  the  Uw  does  uot  necewarily  imply  tiiat  Ibe  p/ain- 
pr  tirtir.v,  ti.r  tiff  sustiuned  damage  by  the  set  complained  of^it  is  eacntiol 
tion.  to  ihe  validity  of  the  dedanition  tliut  the  resuJting  djo&uj^ 

should  be  sbeMrn  with  particularity  $  as  in  ao  action  by  a  flus- 
ter for  beuttng  his  servant)  or  by  a  commoner  for  surcKar^^g 
a  common,  in  whicii  the  ailegalions  //cr  i/uod  servitium  amidt^ 
or  /icr  (jmd  Jir'ijicinin  cf;mmuhi<£  t,ua  habere  non  fioluit  are  ma- 
teriah(r)  So  in  an  aciioo  ior  wurda  not  actionabie  in  tJaetnr 
selves,  but  .becoming  so  only  in  respea  of  particular  dft* 
inage.(/}  And  wlienever  the  damages  sustained  do  not  ae- 
cesaaiily  arise  from  the  act  complained  oft  and  comeqiMni]^ 
are  not  im/iUed  by  law*  in  order  to  prevent  the  surprise  en  the 
defendant  wliich  n^iglu  othcr\vi:>e  ensue  on  the  tiial,  th^  plain- 
tilT  must  in  general  buu-  tlic  particular  damage  which  he  has 
sustained,  or  he  will  noi  be  permitted  to  give  evidence  oi  iL(^) 
*  387  Thus,  in  an  action  of  iresp<-ss  and  fidse  imprison  men  ij  'where 
the  pluiniiB'  offered  to  give  in  evidencet  that  during  his  impii* 
sonment  he  was  stinted  in  bis  allowance  of  food*  he  was  not 
peimitted  to  do  so  because  that  i«M:t  was  not  smted  in  kia  de- 
claration and  in  a  similar  action  It  was  held  that  the  plaindf 
could  not  give  evitlciK  c  ul  liih  health  bciu^  injured,  unless  spc- 
cialiv  s(atcci.(/)  So  in  trespass  for  taking  a  horse,  not})5ng^  caii  be 
given  in  evidence  but  what  is  expressed  in  the  deciaratioiK(i) 
and  If  money  be  paid  in  order  to  regain  possesftioo,  such  pay* 
ment  should  be  alleged  as  special  damage.^)  So  in  an  actiatt 
for  defamatlont  whether  the  worcis  are  actionable  in  themselves 
or  not,  yet  the  plaintiff  will  not  be  permitted  to  give  evidence 
'  of  any  particular  loss  or  injuiy,  unless  it  be  stated  spi-ciaily  in 
his  dccuiration  (nt)  If  an  aLiir)n  he  brouglit  for  words  not  in 
themselves  actionable}  and  the  piaintiH' does  not  prove  the  i»pe* 
cial  damage  laid  in  the  decU.ruiion,  he  will  be  nonsuited ;  bo- 
cause  the  special  damage  is  in  such  case  the  gist  of  the  ectioD( 
but  where  the  words  are  of  themselves  actionable»  tfae  |uty 


(«)  9  Co.  113.  a.  1  Saaiul.  3441.  a.  (A)  Feak«,  C.  K.  P.  4C 

b.  n.  2     e  Kas-t,  15  k  (i)  Ptakf,  C.  N.  P.  G'2. 

(/)  1  SaunU.  m  n.  i.   Sir  W.  )  I  Sid.  225.    Vin.  Abr. 

Jones,  iy6.  dtiici ,  T.  !>.  6.    Holt,  700. 

(^)  ^ee  Uic  rule  iu  tutsimpsit^  autc,  (/)  Co«  p.  41ft. 

3«L  ST.R.I3d.  (iii)18ittad.fl4&a.f. 


Digitized  by  Google 


OF  THE  DECLARATION.  387 

must  find  for  the  plaiiuiil,  ihuu^li  no  speci.^l  damMr  c  he  pro-       if  patu. 

ved.Cn)    \Vords,  though  actionable  in  ihcnibclvcs,  and  uut  sta-  J^J^^^J'  *J 

ted  itt  the  decIaratiDn»  may,  we  have  seen,  be  giveu  in  evidence  uoo. 

to  shew  the  inriioe  of  the  defendaDt,  bat  the  jury  oagbt  wit  to 

g^ve  damagea  for  tQch  wonl8.(Q) 
la  trespasSf  the  deelamtoi  conclodes  <*  and  *other  wrongs      ^  ^88 

«  to  the  said  plaintiff.,  then  and  there  did,  at^ainst  the  peace," 

Sec.  and  under  this  allcg^ation  of  alia  crionniu^  suiiu:  matters 
may  be  ^iven  in  c\i(lcnce  in  aggravation  of  damages,  tliough 
not  specified  in  any  other  part  of  the  declaration.C//)  Thus,  in 
treapaaa  for  breaking  and  entering  a  hoaae,  the  platmiff  may  in 
aggravation  of  damages  give  in  evidence  the  debauchhig  of  luo  ^ 
daughter^  or  the  battery  of  hia  aervants  under  the  general  aUe« 
gation  aSa  en&rmia*  iccX^)  or  this  matter  may  be  stated 
specially, (?•)  but  lu;  caiitiol  uiitler  the  aha  cnornuu  give  in  evi* 
dence  the  loss  of  service  or  any  other  matter  wliicli  >voiild  of 
itsdf  bear  an  action,  for  if  it  wouklj  it  should  be  stated  spe* 
cially  ;  and  therefore  in  trespass  ^aarrc/SBZumm/rf^'/,  the  plain- 
tiff would  not  under  the  above  general  allegation  be  permitted 
to  give  evidence  of  the  defendant's  takbg  away  a  horse,  9cc.(«) 
The  pertkuUir  dama^  in  respect  of  which  the  pluintifTpro* 
Ceeds,  must  be  the  ifgat  and  natnral  consequence  of  the  words 
spoken,  and  not  an  illegal  consequence ;(/")  ajid  extra  costs  are 
not  recoverable  as  special  damai^e,(«)  and  therefore  iu  an  ac- 
tion for  words  it  is  not  sufficient  special  damage  to  allege  or 
prove  a  mere  wrongful  act  of  a  third  person  induced  by  the 
slander ;  as  that  the  third  person  dismissed  the  plaintiff  from 
his  empl<^  before  the  end  of  the  dme  for  which  he  was  hired ; 
so  if  in  consequence  of  the  words  spoken  o  thcr  persons  aftcr- 
wun^  :\ssenihlcd  "and  seized  the  plaiiUilV  and  beat  him,  or  ii'the  Mfs  3g9 
plaiiiiill  bu  taincd  any  damage  in  consequence  of  the  refusal  of 
any  persons  to  perform  their  lawful  contracts  with  him,  such 
eoMhict  of  the  third  persons  cannot  be  stated  as  special  damage^ 


(n)  1  Sauml.  <?43.  n.  5.  Bull  V  P. 
a.  Sir  W.  Jones,  I'ju.  I  ^.  it  i\ 
S84. 

(o)  CamplkN.  P.  Aiite»ai5. 
ip)  Ban.  N.  P.  19.  Hole,  999, 
7001 


i<l)  Id.  Ibid.    6  Mod.  ISr, 
(r)  Id.  ibid. 

(»)  BuU.  N.  P*  BO.  Holt,  700.  t 
Sid.SSS.  8  Sulk,  m  1$tni.61. 

(0  8  East,  8.    2  B.  &  P.  2SP. 
(»)  Campb.  N.  P.  tSl,  1S8. 
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jr.  St»  paru.  became  it  na/be  coropenafttedin  actkmi  bioii||bl  bf  tbe  ^lain* 
Fnuinhiv,  the  ag^ainst  tlieiii»  and  the  law  auppoaea  that  in  auch  actigoa  the 
»ion.  plainttlT  would  receive  a  fytiindemnity      but,  if  the  evidence 

will  suppoit  the  allct^cidun,  it  may,  in  some  cascb,  be  sutcd 
lhat  the  defendant  proeured  the  third  peison  to  commit  the 
injury,  though  such  person  fnight  also  be  liable  loan  actioii.(v) 
The  special  damar^c  mitstbe  peiticniarizediathedeclaratiany 
in  order  that  the  defendant  nmf  he  enabled  to  meet  the  char|^ 
if  itbe  fidaerandif  itbe  not  so  itaied  li  cannot  be  ghcn  in  evi* 
dencci  and  if  the  action  be  not  austainaUe  IndependeDtly  of  ape* 
cial  damage,  the  deckration  woald  be  bad  on  demnrreri  or  in 
arrest  of  judiijmcnt ;  . to)  and  therefore,  a  deciat*ation  bya^« 
tuallcr  for  callinp^  his  wife  a  whore,  "  whereby  &rwrai custom erb 
"  left  his  house,"  without  naming  any  in  particular,  is  too  gene- 
ral, and  no  evidence  of  particular  customers  leaving  ilic  house, 
will  be  admiaaiUe^x)   So  in  a  declaration  for  slander  of  title 
10  an  eatatCf  wherebj  the  plaisuir/o«i  the  mUe  oi  iti(y) 
alanderiay  a  ttoff^le*  woman*  by  aayin^  aha  waa  irtth  child  a»d 
^  390      had  miacaitiedi'inoonaequence  of  winch  BheloaitnMiv/aiitla^ 
licb  insuffic'ient^z)  But  ki  an  action  fiir  eonaequeniialdaaiages, 
nrisinu;  fi  cjiu  blander  imputing  incontinence  to  the  plaintiff,  it  is 
insunicient  to  state  "  that  he  was  enijiloyed  to  preach  lu  a  di^&tiit- 
"  ing  congregation,  at  a  certain  licensed  chapel  situate, &c.  ?'Tv^. 
<^  tliat  he  derived  considerable  profit  for  Ilia  preaching  there,  and 
**'  that  bf  reason  of  tite  acandal, person*  frequenting  tbe  ciiapeJ  had 
refused  to  permit  him  to  preach  there,  and  had  diacontinued 
^  giving  him  the  profita  which  thejr  uaually  had,  andotherwiae 
«  would  have  given,"  without  saying  who  those  persons  wer€> 
or  by  what  authority  they  excluded  him /«)    In  stating  the 
damages  care  must  be  taken  that  no  p  iri  ol"  it  appear  to  Iulvc 
accrued  after  the  coiTimencement  of  the  action,  though  il  it  be 
laid  under  a  videHcei  it  will  be  aidiMl  by  verdicL(^) 


(//)  I  F.Hbi,  I.  3.    2  H.  ^  p.  ( I/)  Sip  W.  Jones,  196. 

(t  )  ForicscSll.   1  Mod.  SIS.       *    (z)  S  T.  It  138.    1  Sid.  396.  1 

(v)  1  Sanmt.  8M.  n.  5.  See  the  Vent  4.  8.  C  CffO.jM^40a. 

pixciHit  iiL,  ],mt,  vol  ,8.  sot.  n.  y.  8  T.      (o)  8  T.  K. 
K.  i.vi,  C^O    J^'^  ""<!■       m,h.  Via,  Alar 

(.r)Hi,I'  X  P  7.    I  Sauud.  243.  Damages,  ^U. 
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Having  use ci' tail led  the  mode  of  stating  the  cause  of  action  ji  Tt»  partu 
in  genendi  the  poin's  rclatini^  to  scxn-rul  counts  in  the  same  F.ifihly,  ofBC- 
declaration,  are  next  to  be  coDudercd.    The  rules  as  to  the 
joinder  of  different ybrm«  and  comm  oCactioii}  have  already  been 
treited  ofi(c)  and  it  i*  heve  onif  ntoeaeuy  to  inqtiire  Into  the 
scatemtiit  of  the  mme  emie  of  ac&on  In  (fiflfereai  covnts* 

A  dedaratum  may  comnt  ef  es  niany  counts  as  the  ciae  re* 
quirestand  the  jury  may  atflMaeadlreor  dittinet^dainageaoD  all 
the  counts  ;(</)  and  •«  is  usiuil,  parucuUriy  in  a«*ttm/i*jV,  debt       *  39 j[ 
on  simple  conirdct.  and  aciitiiis  on  the  case,  to  set  forth  ihe  plaiii- 
tifl  's  c'lusc  of  action  in  various  shitpes  in  difTerent  counts^  so 
that  if  tk^  ptaimifl'  f  -il  in  the  proof  of  one  count  he  may  suc- 
ceed on  aiftin}i4(g)   The  vaiiations  should  be  aubstantial,  for 
if  tile-  different  coimti  be  lo  aimilar  that  the  aame  evidence 
Ttoftld  suppoft  eaebt  the  eoart  mnddf  on  appBcatton»  fefer  it 
to  the  maater  for  extrnfinMlonf  end  to  strike  out  .the  redondant 
cMitSf  and  in  i^roMC  asi^  dn^ocl  the  coats  to  be  paid  by  the  at* 
torney  :(/)  but  uiulei  the  restnrtion  of  avoiding  as  much  as 
possible  any  unnecessary  increase  ol  ihc  costs,  it  is  advisable, 
when  the  case  will  admit,  to  state  in  various  counts  the  facts 
in  differrat  ways,  corresponding  with  the  evidence  wliich  may 
probablf  be  addnced,  and  each  coonta  are  m  general  progres* 
aivvty  more  brief  and  oonclae  t  and  this  ia  paiticalariy  necetsa* 
ff  in  apeclal  tt$9umfi$it9f  Inhere  there  ia  a  denbt  either  aa  to 
the  conndenition  or  the  terms  of  the  contract,  or  the  mode  in 
wl)ich  the  plaintiff  performed  his  part,  or  the  defsndafit  viola* 
ted  his.    Thus  in  a  special  action  of  nv.s«;/i//-^if,  lor  u  breach  of 
promise  of  mamage,  if  the  defendant  promised  to  marry  upon 
a  particular  day,  the  first  count  is  t  ramed  accordingly,  but  for 
lear  the  plaintiff  should  not  be  able  to  prove  such  panioUar 
promise,  it  is  uauai  wliere  the  evidence  tnay  prcbaMy  support 
tlie  allegations^  *to  add  a  count  to  marry  on  request,  another  tip  *  392 


(c)  Ante,  196  to  »r.  tuw  «•  to  nionkwg  mt  wipeHltJOM 

(<f>  P«r  Oc  Orey,  C.  J.  $  Wib.  «oa«U  is  wa  fally  stated  ti.  T\M\ 

185.  Prac.  3(1  edit.  559.  4th  edit  that 

(<f)  3  Kl.  f'cim.  '205.  any  further  obs'  i  valion*  upon  tha^ 

if)  I  New  Hep.         The  ^rao-  ^ut  tux*  here  umiccesiwj. 
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li,  M9'Paru,  mvnf  III  ft  tttMonalile  fanw^  md  toother  to  many  generally.(  g) 

Vlfthlj,  ofte*  So  in  declaring  on  a  contract  to  deliver  goodsi  &c.  sold,  if  the 
slipulatioii  was  to  deliver  within  a  specified  time,  and  ai  a  j):ir- 
ticular  place,  the        c(n\v\\  is  to  be  -adapted  to  «uch  farts,  und 
'      tlie  second  to  deliver  on  request  or  generally,  and  the  third  with- 
in a  reasonable  tiiDe      and  h  is  frequeotly  adfisable  to  declare 
in  difierant  coanta^  the  one  on  an  esecutory,  tlM  other  on  an 
executed  eonflideration,the  firat  <»  adaatt  of  evidence  of  Che  de* 
fendani'a  edpnlation  at  the  tiaae  of  the  inoepcion  of  the  cootracti  • 
the  other  of  subae^iieniadnttaakHiaor  pfohuaei.  And  we  ham 
seen  that  in  an  action  at  the  suit  of  an  executor  or  admimatra- 
tor,  it  is  frc  qucnily  necessary  lo  add  a  set  of  counts  on  promi- 
bcb  to  the  plaintiff  in  his  representative  capacity,  in  order  to 
admit  of  evidence  of  a  promise  or  acknowledgment  to  the  plain- 
tiff  t»  take  the  case  out  of  ttie  atatnle  of  timltatibns.p)    It  ia 
properelao  to  add  anch  ceaiam  ooiinta  aa  raaj  be  appliciMe  to  * 
any  part  of  the  fihantlff'a  cmt^j)  add  after  the  MediPmw' 
ooudt  for  aNwk  and  labenv  or  goods  aoU,  8ic.  it  Is  nraal  to 
add  a  ^fmmitm  meruH  or  mtetotf  0OQiit,(A:)  though  the  latter  ' 
wc  have  seen  may  now  be  considered  as  unnecessary .(/)  In 

*  debt  on  simple  contracts,  le?^al  liabilities,  and  penal  statutes,  it 

may  Irequcntly  be   advisable  to  vary  the  siaiement  of  the 

^  393  cause  of  action  in  different  *€Ounu.  But  in  dtbt  on  specialtiea 
and  reoofda^  and  in  cwtmntj  da  aueh  written  evidence  cannot, 
if  cine  care  be  takeoi  vary  from  the  statement  in  the  declare* 
tiqis  one  count  will  in  i^^eval  suflfice }  though  in  an  action  on 
.  a  deed»  of  which  a  ptf^ftH  or  an  excuse  for  it  may  be  necessa- 
ry* If  it  be  doubtful  whether  the  dot-d  be  hi  the  possession  of 
the  defendant  or  be  lost  or  destroyed,  h  may  be  propet  lo  ilt- 
clarc  in  one  count,  statin?';  t!ir  deed  to  be  in  the  possession  of 
the  defendant,  and  in  unother  that  it  is  lost.(A}) 

In  declarations  for  ^orr«,  several  counts  for  the  same  cau^o  ^ 
of  action  are  also  frequently  aUvisablci  particularly  in  actions 
for  wordsi  which  are  umtaliy  stated  in  diAsrent  way%  and  some«- 


'(f)  Po«t,  f«|.  «.  89.  {J)  Ante,  3.\3  to  3*3. 

(A)  Post,  vol.  3.  69.  ifis)  3  BL  Com.  S95. 

(»)  Ante,  3iU,  90$,  Scotho  lbm»  (0  Atite,SSr.  SSannd.  h. 

pwt»  vol.  %  5tf .  (m)  i  Ewtp  585.  1  £«p.  B«p. 
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OF  THE  DECLARATIOMT''^  '  3(>3 

thses  with  cUHerent  innuendoes  so  as  to  meet  the  probable  cvi-  //.  u»  part*. 

di  i  ce.(«)    In  trespass  if  there  have  been  two  or  more  assuults,  ^^''l^  O'" 
...  .     vci-ai  oottuta. 

u     proper  to  ui!>ert  as  many  counts  as  there  were  ussaulis,  in 

oivler  to  avoid  the  proiixity  of  making  a  new  assignment, 

w>]ich  mi^ht  be  necessary  wliere  there  have  been  more  assaults 

tlKJi  there  are  couMts.(o)    So  in  ircspuss  quare  clauHum  frr^ity  Ji  -  • 

if  diere  have  been  any  asportation  of  personal  property*  it  is 

t»         •  iii:)i  rt  two  counts,  in  the  first  chargin^^  an  injury  to  the  ^  ^ 

land  ttiid  takuig  the  p^oods  there*  wiiich  is  in  its  nature  local  il  v 

and  must  be  proved  as  taid*  aiid  in  the  second  declaring  mere*   "  .    •  / 

ly  for  the  asportation  of  the  goods,  which  is  transiioi^,  and 

may  be  suppotted  though  the  taking  *be  proved  elsewhere.(/j)       *  394 

And  where  there  has  been  an  as/iorfatt  jn  of  personal  property 

(fwbich  in  tlie  case  of  roots^  earth«  or  other  matter  affixed  to 

the  freehold^  must  be  an  actual  carrying  away)  from  the  land 

wiicr^  the  same  was  dug.  See  and  not  a  mere  conveyance  of 

it  to  another  part  of  the  premises  where  the  same  was  dug,(7)  '^^'T 

it  is  expedient  to  insert  the  common  asportavit  count.(r)  If, 

however,  a  declaration  in  trespass  contain  two  couniSt  and  the  tic 

di;fendant  plead  not  guilty  to  the  first,  and  suffer  judgment  by 

default  as  to  the  other,  and  on  the  trial  the  plaintift'  only  proves  ^ 

one  act  of  trespass,  to  which  the  second  count  is  applicable}  he^ 

is.  not  entitled  to  a  verdict  on  the  first.(«)  ,  ' 

In  the  adoption  of  several  counts  care  must  be  taken  that 
there  be  no  n\isjoinder.(/)  The  juiy  may  indeed  assess  entire 
or  distinct  ddmagcs  on  each  of  the  count8.(a)  If  dutinct  da- 
mages be  assessed,  judgment  may  be  given  upon  either  of  the 
counts,  but  if  tlie  jury  find  entire  damages  on  ail  the  counts, 
the  judgment  must  be  entire,  in  which  case  if  one  of  the  ^ 
counts  be  insufiicient,  judgment  will  be  arrested,  or  a  writ  of  i  v .  ^ 

error  be  sustainable, (v)  and  the  judgment  will  be  arrested  in 


(«)  Post,  vol.  2.       n.  {k).    In  re-      (r)  f  Iiillock«  74  to  84.     And  see 

plevin,  tec  3  SMUndcrs'i  Adilciida. —  7  Kast,  325.     And  post,  vol.  3.  371. 

Vin.  Abr.  Doclaratiim,  Q.  n.  (A)  a«  to  the  costs. 

(o)   I  SHund.  '299.  n.  f..     1  T,  R.       («)  7  T.  H.  727. 
479.    Post,  rol.     372.  n.  (/).  (/)  As  to  nnsjoiader,  ante,  106.  ^ 

(/»)  Per  Duller,  J.  1  T.  K.  479.  («)  Ante,  390.  ^ 
aod  tec  7  East,  335.  (r)  3  VVils.  185.     8  Saund.  171.  b-  , 

{q)  HuUook,  76.  Doug.  722.730.  ^ 

Vol.  I.  [  36  ] 
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3^  Oi  THE  DECLAllxVTION. 

it,^paH»,  M§t  tttd  ao  vtmrt  d9  ii0voa«iiM(«)  In  twigti 
5U>ir.  Of !«.  1],^        intufficieat  count,  if  the  mistake  be 

vera!  counts.  , 
*  395       ^^'^  verdictf  it  is  expedient  to  strike  it  out  by  •leave  of  the 

judge,  or  to  enter  a  nolle  fironequi  as  to  such  count ;  or  at  the 
trial  to  take  a  verdict  oniy  on  the  suHicient  counts  ;  however, 
jrhere  u  general  vercUct  baft  been  taken^fuid  evidence  ^i\  cn 
qnly  or  ibe  good  counts,  the  coon  will  permit  the  vf^rdic^^to 
<^ ameadgd  bf  the  judge'e oolas  ;.to  where  it  appters  bf  the 
.  jit«lge*s  Qoies  that  the  juiy  ctlwlated  the  damages  on  evidence 
afplicahle  to  the  goad  oounta  qbIjv  the  coon  will  amend  the 
verdict  by  entmng^  it  on  those  counts,  though  evidence  was 
f^ivcn  applicable  to  the  bad  cuuin  iUso.(.i-)    And  where  judg-* 
iiitnt  has  been  given  on  demurrer  or  by  nil  dicit^  in  favour  of 
.  *  ,  |hc  plainiifl'.  he  may  after  entering  judgment  for  himseli  upon 
the  whoie  dficlaration,  upon  discovering  any  error  in  one  of 
|lie  counts >  waive  hi»  nidgff^nt  flii  that  oMint .  and  cater  it  for 
the  defondaat.(y) 

Tl|e  t9M$9  alaoare  to  be  attended  to  in  adding  seTend.counls. 
Whm  the  plaintiff  qblaina  a  Terdict  only  upon  one  of  seveial 
aonm  or  isaoea,  whether  in  the  King's  Bench  or  Common 
Picas,  he  ia  only  ctiuiled  to  the  costs  rtiatint^  to  the  triul  of 
such  issue  ;  and  the  defendant  is  not  allowed  tlic  cosis  the 
counts  found  for  liim,  though  upon  supposed  causes  of  action 
different  from  thiU  in  irc^ect  of  which  tiie  piaintiif  recover- 
ed i(x)  and  the  same  rale  faia  pievailed  where  a  dcfimduit  has 
anccaeded  on  a  demumr  w  to  patt  of  the  pb^ntlff  *9  demandi 
^  996      w4       plMnair  has  obtamed  a  verdict  as  to  the  residue,  m 
whiahcaae  no  costs  axe  allowed  4o  the  di^leodant  ui  respect  of 
the  .demurrer  ;(a)  bet  if  there  be  two  distinct  causes  of  action 
in  two  separate  counts,  and  as  to  one,  the  defendant  sufici-s 
jud^mciiL  by  dcTauk,  aiid  as  to  the  other,  lakes  isbuc,  and  ob- 
/       taiuii  a  verdict,  he  is  entitled  to  judgment  for  his  costs  on  the 
latter  count,  ootwitbsUtfiding  the  plaintiff  is  entitled  to  judg- 


(w)  Id.  ihi(f.  Common  Pleas  is  stated  otheralaet 

(r)  2  Saund.  171.  b.  Doug.  730,  but  the  cas.-  i  H  Sc  P.  334.  appotfttQ 

(y)  SB.  Si  P. 4i»,  hare  escapol  uUscnation. 

(«)  SB.  fc  P.  334.  SEut,  m.  (a)  5  East,  ml  Tidd's  Praic,  itl^ 

In  Tkltl'.  Prac.  4th  edit.  874.  n.  d.  edit  «r«. 

and  «£Mt»  m  the  praetieeof  dm 
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OF  THE  DECLARATION.  59^ 

CM  inii  coMB  oil  llii  itilif  I  iihiiiI  (IT)  tTili  ililirrj^  U  Us  p<.r^, 
(fifferent  couDts  variea  the  statement  of  th4  joinr  eanae  of  ie>  ^  J^^^*;^^ 
teon  Ibr  fear  of  a  Tariance  and  nonsuit  on  the  trial,  and  succeeds 

upon  one,  ii  ijctjius  reasonable  ilut  iiu  bhoiiid  not  Lc  punished 
with  the  payment  of  cu:>i3  in  respect  of  such  other  of  the 
counts  as  he  may  not  be  able  to  prove  ;  but  where  be  unne- 
cessarily and  without  foundation  proceeds  in  the  same  declara** 
tion  in  different  counts  for  dUUnct  causes  of  action,  it  might 
lie  more  reasonable  to  allow  the  defendant  the  costs  of  sud^ 
improper  counu,  and  of  tli#;^;4^ilfife  irfiadi;^lie% 


duced  to  negative  them  i(t)  but  the  p^sKtke  appeariHo-he  l|i|it 
the  defendant  is  not  in  eidier  case  eiititMd^te  cost9.(c/) 

In  franiiug  a  second  or  subsequent,  count  for  the  same  causu 
^  of  action,  care  should  be  taken  to  avoid  any  unnecessary  repe* 
\  tition  of  the  same  mutter,  and  by  an  inducement  in  the  first  count) 
^applying  any  miitter  to  the  fbllowlng  cuiwts,  and  by  referring 
.  concbely  in  the  subsequent  *counts  to  such  inducement)  muchi  #  397 
j  unnecessary  prolixity  may  be  avoided,  and  this  is  usual  in  ac-/ 
,  tions  for  words,  and  proper  to  be  attended  to  In  all  eaae8.(«> 
^  ^ut  unless  the  second  count  expressly  refers  to  the  first*  fio 
:  defect  therein  will  be  aided  by  the  preceding  count)  for  though 
^l>oth  counts  are  in  the  same  dedaratkm,  yet  they  are  as  distinct 
'  as  if  they  were  in  separate  declarations,  and  conserjiienlly  they 
must  independently  contain  all  necessary  allcgatiuns,  or  the 
^latter  count  must  expressly  refer  to  the  formcr.(y")  The  comr 
*  mcnccment  of  a  second  count,  "  And  whereas  also,'  &c.  is  suflTi- 
ciently  positive  :(  g)  In  order  to  avoid  any  objection  as  to  div-, 
plicity.  it  is  advisable  to  insert  in  the  second  count  for  the  same 
^cause  of  acdon,  the  word  *^  other^  goodS)  8cc.(A}  but  after  verdict 
'the  court  will  not  intend  the  goods,  Sec.  mentioned  in  the 


(6)  3  T.  R.  65i.    6  T.  R.  WW;  fi03.  Voii,  to!.  2.  25fi.  200.   Id.  2G0.  n.  (0 

(t  )  See  Lord  EtdDnSobterVBtions  AndieeCro.  filiie.  340.   And  at  to 

In  «  B.  k.  P.  S8S.  And  UuA  Sen-  tibi-hi,  ft  Bl.  Ilep.  lOM. 

yon's  in  6  T.  ll.  601 .  W )  Ba*.  Atar.  Flew*  and  FleadiiiC^ 

(</)  2  B.  k  P  .535.    5  East,  2fil.  B.  I. 

(«)  Sec  tlic  observfliions  per  .Vfr.       (^r)  Poa<,  vol.  2,  260.  n.  (»). 
JitoUce  Lawrence,  7  V.H^t,  506.  and  4      (/•)  2^(1*  Kajm.  t49L  7  Moi.  148.  • 

H.  &L  Ul»  m  :i  Wilt.  114, 115.  8m  S.  C.  Com.  IM^.  Pletder,  C.  3a  M 

Cin  As*  tli.  vid^Salk.«t3. 
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iJ.  lu  ptirts.  cGud  count  to      the  i^m^  a«  Uios«  in  the  &i  ti,  unless  ii  be  exp 


Miir-  Tilt      Ttie  dedofBlioi}  in  penoMl  and  n&uA  tcdom  vhoald  Mi 

f^ttatfoa  damage  of  the  pfamUir ;(/)  unlesiin  •ekcjmeim  ta^ 

in  penal  actions  at  tiic  suii  of  a  common  informer ;  m  the  lot' 
*  398       tcr  case*  the  pLiinifT's  ri^hi  to  the  peoaJly  did  *noi  *icrrijc  till 
the  bringing  of  the  action-  and  he  cannot  have  sus.Jued  auf. 
dsimage  by  a  previews  detention  of  the  penalty,  it  is  not  |>roper 
to  conclude  ud  dmmumJJ:^  Ul  an  action  by  kusbiUKi  And  wye  for 
ft  botteiy,  fcc.  of  the  wlfct  or  whenever  the  wiie  Is  properly  jcincd- 
in  the  actioiit  the  declaration  should  concittde  e^  dmnatm  tfit^, 
¥um  s(l,  and  when  the  pltJntifrsues  'asexecncor.  sditiinbcriiiort 
or  .assignee  of  a  bankrupt,  il  is  usual  to  st.ne  ilv.a  he  tn- 
juf  cd  as  Slid!  executor,  hc.    In  debt  tlit  object  of  the  uciicMl 
being  to  recover  a  sum  of  uiouey  ea  nomine^  the  damages  AXt 
generally  DOtiilnal.(m^    jOut  in  aitfiunitfuitu  coveniinC»  CMtyft** 
plevin*  trespass  and  ^her  acdons  for  the  recovery  of  ^i9mgt^  * 
tbtt  sttm  in  the  conclusion  of  the  dedaration  roust  heaulBeint  f 
Co  cover  the  veal  demand  ;(n)  for  in'  general  the  plainttlf  can- 1 
not  recover  greater  danKi;;cs  than  he  has  decK:red  for,  and  laid 
ill  the  conclusion  of  his  declaradoii  ,(->)  and  if  judgment  be 
>   given  for  morei  it  is  error)  and  a  court  of  crix>r  cannot  reduce 
the  sum  to  the  amount  stated  in  the  declaration.C/i)    If.  there- 
fore) tlm  verdict  be  for  more  tlian  the  Nonages  laid  m  tlie  de«  ^ 
daraticnt  a  rtmtttituft  should  be  entered  as  to  the  surp^  he-  * 
fore  judgment.  The  jury,  lioireverf  may  give  a  verdict  for  sa 
much  as  is  declared  for*  and  also  give  costs  separate iy>  which  ^ 

399        costs  may  ciiLcfW'Liicls  l;c  iiicicj.hcU  by  *U)C  court,  llioii^h  iuch  • 
ddBiages  and  coftU  might  together  exceed  the  damages  laid  in  * 


<t)  Salk.  2i.i.    n^r  Abr.  Wen,  B.  2.  A.  1  S»Tk  1 U.  Pa<l^vai;V4i.|^, 
I.   Vin.  ALr.  Drclaratf  >n.  (m)  Ante,  ttKX 

if)  Com.  1%  Plowler,  C.  H,   SO       (n)  2  Lev.  57. 
Cokl1&lrttr.i.lK   '  * '0>)10Cb.ll)r:a.b.  Viii.Afcr.Dfr 

(k)  4  BuiT.  2<>2f .  2400.  fniigtMi.  U.  Com.  Dig.  Pleiid«[^Ch|^  ,| 
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OT  THE  DECLARATION.  3§9 

the  decinratl^.fr)  If  usual  ih  prtiClitfc  to  Ifate  a  sum  suffi-  //•  fi*  partt. 
cient  to  cov«r  the  real  demand,  with  interest  up  to  the  time  of 
final  judgment,  taking  care  in  actions  by  original,  on  account 
of  the  fine,  not  to  lay  the  damages  unnecessarily  high,  and  in 
such  action  by  original  the  declaration  ought  not  in  strictness 
to  vary  from  the  writ  in  the  amount  of  the  damages,  but  in  pro- 
ceeding by  bill  a  variance  in  the  amount  of  the  damages  be- 
tween the  ac  etiam  part  of  the  latitat  and  the  declaration,  is  not  ^  • 
niaterial.(«) 

In  point  of  form  the  usual  conclusion  in  the  King's  Bench, 

«*  is  to  the  damage  of  the  said  A  B   1.  and  therefore  he 

«  brings  his  suit."  8cc.  In  the  Common  Pleas,  the  conclusion 
b,  **  Wherefore  the  said  A  B  sailh  that  he  is  injured  and  hath 

"  sustained  damage  to  the  value  (or  *  amount')  of  /.  and ' 

«  therefore  he  brings  his  suit,"  &c.    In  the  Exchequer,  the  [ 

form  runs,     To  the  damage  of  the  said  j1  B  of  — •  1.'  ^ 

"  whereby  he  is  the  less  able  to  satisfy  our  said  lord  the  king,  ' 
*  the  debts  which  he  owes  his  said  majesty  at  his  Exchequer,  ' 
**  and  therefore  he  brings  his  suit,"  &c.   By  the  above  words 
9uit  or  secta  (a  teguendo)  were  anciently  understood  the  wit- 
nesses or  followers  of  the  plainliflf,  for  in  former  times  the 
law  would  not  put  the  defendant  to  the  trouble  of  answering  ^ 
the  charge  till  the  plaintiff  had  made  out  at  "least  a  probable       *  400 
case.    But  the  actual  production  of  the  suit,  the  tecta  or  fol-  1 
lowers  is  now  antiquated,  though  the  form  of  it  still  conti^*'* 
nues.(r>    In  actions  against  attomiea  and  other  officers  of  the  ^ 
court,  the  declaration  should  conclude  undc  petit  remrdium  in-  ' 
stead  of  bringing  suit        but  an  inaccurate  conclusion  in  this  ^ 
case  is  no  cause  of  demurrer  ;(v)  however  in  one  case  on  a 
special  demurrer  the  court  for  the  sake  of  keeping  up  the  old    *       ^  ' 
established  form  of  **  prays  relief,"  &c.  proposed  an  amend-  ^ 
meat  without  payment  of  costs.(x)    When  the  action  is  by 
bill  against  a  member  of  the  house  of  commons,  the  bill  con- 
cludes with  u  prayer  of  process  to  be  made  to  the  plaintiff,  ac- 
cording to  the  statute,  8cc.  . .  -9  \ 


(r)  Vin.  Abr.  Damnge*.  R.  pi.  9,  (»0  Gflb.  C.  P.  49. 

10,  1 1.    10  Co.  1 17.  a.  b.  •  (t  )  Aiidr.  «47.    Barnes,  3. 

(#)  5  T.  R.  40«.    Ante,  254.  (x)  Barnc*,  l«7 
4/)  a  BL  Com.  S95.  GUb.  C.  P.  4S. 


« 

Digitized  by  Google 


40&  OF  .TH£  DECLAIUkXIQK. 

JI.  It*  parts.      In  an  aciion  at  the  suit  of  an  executor  or  admiiUbLralor,  Im- 

Tthly.  The  mediately  after  the  conclusion  to  the  damaR-e,  kc.  and  beiore 
profcrt  and  '  o  « 

pledges.        the  pledges,  a  firofeft  of  tlie  letters  testumeulary,  or  letters  of 
iK^mii^strsition  should  be  made       but  in  utfe  foa'as  the  pro^ 

» 

firt  may  be  either  in  tl^e  middle  or  at  the  end  of  the  dec1#r&^ 
tipa  i(z)  and  in  an  acUpn  on  a.  note  indorsed  to  the  pbdotiff  hj 
an  administrator}  no  fir^ert  is  neceisary,  because  the  plaintiff 
Is  not  entitled  to  the  custody  of  ttie  letters  of  adnuni8tration» 

"Which,  however,  must  be  proved  on  the  trial  ;(o)  and  tlie 
omission  of  the  hrofcrt  is  now  aided,  uiiicss.  llie  dcicudant  dc- 
mm  ^i;ecially  for  the  dcfect,((6) 

^  401  *At  the  end  of  the  dcclaratioo  in  the  Kiug*s  Bench,  by  bitl|^ 

1(  is  usual  to  add,  the  plaintiB'*s  common  <o  ftroaecutcy 

'John  Pof  and  Richard  RotJ^c)  But  in  proceedmgs  by  orig;inal 
and  in  Common  JPlf8s»  pledges  are  supposed  ^o  have  heeo. 
found  in  .the  first  instance  before  the  defendioit,  waasummonedr 
and  therefore  they  are  not  to  be  stated  at, the  end  of  the  deda-, 
rauon  unless  ia  proceedino^s  against  altornics,  fccc.(c/)  and  man 
action  at  the  suit  of  the  king,  the  queen,  or  an  inianu  pledges, 
were  not  at  any  time  iiecessar)'  and  as  they  have  long  cca- 
sed  to  be  real,(/)  the  btatemenc  of  them  is  now  unnecessftryi^ 
and  the  oifnissioQ  cannot  be  taken  advantage  of,  even  by  special^ 
demurrer*  because  ce^ifantc  raiione  cenat  cf  ifita  lexJijg^ 

i)ef^cts  wImd  If  the  defiendayt  Ipsieadof  demuning. pleads  to  the  declwa- 
tiout  many  defects  thereip^  and  paitjlculariy  those  which  are  not 
substantial,  will  be  uded  at  common  law,  either  by  the  plea  or 
by  a  verdict  for  the  plaintiff.^/;)  Many  uT  the  instances  have 
been  stated  when  considering  the  difiorcnt  parts  of  the  decla- 


{y)  nac.  Ahr.  lit.  £xecttlor,C. 
(r)  CHrUi.  69. 
(a)WillM»Ma 
(6)  4  Aan.  e.  16. 

Ic)  3  Bl.  Cora.  Co.  Lit.  161. 

a.  n.  4.    Com  'nicj.  Pleader,  C.  16. 
{d)  SuiUMury   oii   Plcadiag*  42. 

(«)  S  Go.  61.  Cro.  Gir.  161.  Go. 

Lh.  133.  a.    Sir  W.  Jodcs,,  177. 

(  /^)  3  UL  Com. Co.  La.  i6L 
».  11.  4. 

(jr)dT.R.l5M5S.  9wf«a^i^ 
8  U.  Bl.  161.  Baaunary  oa  Pletd- 


injr,  \?>.  ivnA  yet  it  -wtii  enneted  the 
stututc  4  Ann.  c.  16.  $.  1.  that  no  nd- 
»iaiignh#.h»  ute  eC  tho  oni»- 

cuiHy,  (19  caute  c/  demutrvt',  diersby 
admittrn'^  ttie  omission  to  he  an 
isting  ol^ection^  nnd  sinoe  tJiat  statute 
leave  has  been  given  to  amende  «ee 
lWa8.SS^  9^^11.148.  Bep.t«aip* 
Hnrdw.  315.  Fortes.  SSOL  fiafMi^ 
163.    Palmer,  518. 

(A)  Cora,  ttg.  Fl«.nMier,  C.  85.  87, 
aad  ths  «nm  there  osHeetad* 
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ration ;  ihc  c^cncral  lulc  appears  lo  be  that  if  the  declaration  be  de-  //,  Jit  pan^ 
fective  *in  [mint  of  form,  as  warning  time,  place,  or  other  cir- 
cumsUmces,  it  may  be  aided  by  the  fika  ;(i)  and  in  some  iustao-  0 
ces  efwk  in  matten  of  wbMuice  lU)  thus  in  an  action  of  tres- 
pass for  taking  goods*  not  stating  tbem  to  be  the  property  of 
the  plabtiff)  the  4efea  will  be  aided  If  the  defendant  by  his 
plea  admit  the  plaintiff's  property .(/)  After  verdict,  if  the 
isBoe  joined  be  such  as  necessarily  to  require  on  trial,  proof  of 
the  iacts  dcfccti\'e]y  or  iniperfcctiy  blaied,  or  omitled,  and  with- 
out which  ii  is  not  lo  he  presumed  that  the  judge  would  direct 
the  jury  to  give,  or  the  juiy  would  have  given,  the  verdict,  such 
d^fifOt  lgipetfection>  or  oroissipn»  is  cured  b|  the  verdict  at 
common  iaw,(m)  In  short  the  court  vUl  infer  almost  any  thing 
after  Terdict ;(»)  and  want  of  certainty  in  the  description  of  the 
'eonilderatiga  or  of  the  contract  itself  will  be  thereby  akled  ;fo{ 
bu|  this  rule  must  be  taken  with  some  qualifications  which  will 
licrcaftcr  be  more  fully  stated, (/i)  and  the  defccti*  aided  by  dif- 
ferent statutes  will  also  then  be  considered. 


(i)  III.  ibia.  1  Sid.  IS4.  PlQwd.  (m)  1  Saiind.  22«.  a.  n.  I.  and  cnvs 
m,   8Co.  IW.  b.  there  coUected.  7  T.  R.  5«.  Tidd's 

(A^  1  m,  lai   t  noMnl.  tM.anA  ^fem.  Uh  edit 


the  MWttt  eoUedtd  in  Com.  1%  (n)  Per  L<I  Eldon,  2  B.  Ic  P.  m 

Pleudcr,  C."8$,    AatC,  SGI.  '  BstlM  (o)  2  R.  J«  P.  «65. 

8  Co  190.  b.  (p)  g3.  ii  F.  M   t  Stttad.  9tt. 

to  I  Sjd.l«4  .    .  .  tuh  ^ 


.  »    1  • 
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CHAP^  V.  • 

df  THS  CLAIM  OF  COKUSANCK.  A?i*K A  II  AKClfr  AM9^  WKTWKMi 

Omt  ▲«!>  HfPARLAUCKt. 

ftnay  be  |»n>per  in  ddt  ehspier  tb  exante  ft filw  pdiMft  ^ 
Btting  to  tlie'dalm  of  comiMiMi  wppvutnot  aod  MdrtS}  eyiP 

The  claim  of  conusanceCo)  is  defined  to  be  an  Intervention  by 
a  third  person,  demanding;  judicalure  in  the  cause  agi  insl  tha 
plaintiff.,  who  has  chosen  to  commence  Ms  aciion  out  of  tha. 
clainuuit'a  court.(6)  It  is  a  queatioo  of  jurbdiction  betuseoQ 
tbe  two  coaft8,(c)  ^nd'qot  between  the  plaimifT  and  defendnti. 
MHi  tlH>  <(ape-oCa  ji^.lp- tbe.  juriadictioii,  and  tbetefmiimiMi 
be  demanded  bf  the  paitf  entitled  to  conuaaneef  orbf  Ms  rs* 
0  404  pi^eeeatatife«  and  not  bf  the  defendant  or  bla  attonieyJ(d!)  A 
plea  to  .the  juriadktioo  *niQtt  be  pleaded  b  person^  bttt  a  claim 
of  conusance  may  be  made  by  attorney.(0  Hence  the  consi- 
deration of  this  claim  might)  on  first  view,  appear  foreign  to  a 

'      III  — — — — 

(a)  At  to  eonaHUiee  in  genenl,  see  tod  pleat  to  tbe  jantdteiioo.  nd  m 

G«b.C.P.  tM.lc«.  t  Seven,  Cb.r.  sbitaMBt 

Tidil.Ch.  2r  Vin.  Abr.  Conntanee.  (A)SWilk400.  Sec  thepivteiiato 

Cnm    Dig.  Courts,  P.      Ba«^     Abr  tn  Ratt  E«t  M    WiUM.  89S.  f 

Courii,  D.  3.    3  BI.  Corn.  2t)&.    Ai  \Vil».ilO. 

it  it  stated,  that  the  elatm  of  eoim-  (c)  Fortes.  Rep.  l^T.   $  Y'm  Abr. 

MMeiMMbeDMd«A^dr/«MM^  i6l,flD.8.a 

aee  3  BL  Gon.  SOS.  I  have  contider.  (</)  Forlm.  Rep.  tfT.   •  Tin.  Alft 

erl  the  njttnrr  nf  snch  claim  an^-nor  5S8,  589.  59.1.  50fi.  ddo.  121|od.66C. 

IQ  ikknee  and  impariaiw>f»  c^er     (e)gWils.4ia  fVI^AIC^MI. 
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OP  THE  CLAIMS  CONUSANCE.  404 


»,  Imt  M  it  li  fiwqutmlf  made  at  the  ittsH*.  t  Ckum  of 

{^tion  of  the  defendant*  and  affects  the  pleadings,  it  is  proper  ••'"••^***- 
to  be  concisely  inquired  into.    This  claim,  when  made  upon 
the  courts  at  Wrf^tminatcr^  is  not  cncouruged,  and  thereiore  the 
greatest  accuracy  must  be  observed  in  the  time  and  manner  of 
making  It  maybe  considered  with  reference*  1st  To 

Ike  itvwiliorla  of  infimor  juriadictkiM ;  Sdljr.  To  the  actbna 
Im  wliieh  eauoMBKm  ntj  be  dauacd  $  and  Sdlf  .  To  the  time 
and  wMMier  of  dauning  it 

-  AeeohBiig  to  tto  wiMH  duaKein  collected  In  nner^» 

jibrid^rnt^{§)  there  are  three  sorts  of  inferior  juiisdietions. 
Tiip^iyi  AS  by  grajit  tenure  fUuciiu<,  which  is  of  the  lowest  de*  ' 
acription,  and  is  merely  a  conaurrttU  jurisdiction,  and  can  nei- 
ilatit  be  cUUmed  nor  pleaded  ;  and  where  priority  of  suit  Rivcf^y 

f»Miiiifimm^M0wm^t»im\ii^ikim(^<^^  ^        aa  to  ' 

V^t^li^h'ntMmBiM^^  «r  the         nuqr  ' 

ta'dUbied:  V  '^i^ c«met  h6  pleaded  hf  the  de* 

Mm^ma^G  iu4a#|ip^a?fTh»  lAM  k  by  grant  Meri 

cogtdtionem  fiiacitorum  vakfi  cxclufiive  wordt^  as  where  the  king 
groDUi  to  ;i  uily  lUul  iai  inL ..bitaius  shall  be  sued  within  the 
city  *dnd  ui/t  cUtfvhfre^  aiiU  ihis  may  follow  the  person,  and        ♦  405 
need  g^|^|:qpjin^4     ^"y  i>i«*ce,  and  being  an  exempt  juris-  ' 
^ita$MMi^  either  claimed  by  the  lord,  or  pleaded  by  the  ^ 
^<»ft(iN(>f<i^i»^»iWilifl#W  in  the  hmei*  caae,  the  ' 

prn^ad||i  j|^|W|i|f^  ffWPgt*  he  objeoted  to  in  the  ^ 
<^ViW(W^««W^  4\mmvw»t  «tr       to  the  jurfadic-  - 

oD«^  HencQi^j^Jma  g^j^aff^^  rule*  thai  where  the  defendani  ia 
at  liberty  to  plead  to  tlie  juvisdiotion  of  tbecoim»  the  lord  of  the 
franchise  nuiy  claim  conusance,  L»ui  not  vice  vernaAj)  Where 
two  pc>^(Jiis  claim  conusance*  it  is  to  be  granted  to  him  who 
fis^  demanded  ii,  ^ikI  thr  rii^lit  of  the  parties  claiming  conu- 
sance, TTiTnt  he  tried  in  another  action  between  thcm.(Ar} 


(/)  Se«^  rcMi,  9  WUf.  40%  Westnifniter,  h  to  e:>eet  taken  away 
409.  fWillc*,  837,  SM.  '  '  by  dfflfefent  statntei,  a-xrt  in  such 

Til.  Coimsnncr.  vnl.  5  ''•'f<^  fn*e  the  ohjeetion  m»v  hv  [>]ea(Icd  in 
See  Cora.  Dig.  Courts,  V.  Hac.  Unr,  or  given  in  evirlente  under  the 
Abr.  Court*,  D.   Forte«.  Hep.  156.      general  issue.   See  1  Zxit,  352.  G 

(/i)JU/ifaU.  tDlM.  Ml.  Hrtdr.  Ban,  MS. 

909.  v»ini.m.  n^mo^.m.         O)  Giib.  c.  r.  m. 

(1)  Id.  ibid.  >Aartr.  198.  Ifrsome  ^  (*}  « Viw.  Kite.  '  *  ' 
cases  Uie  juriidictioa  of  the  ooorta  at 

Vol.  I.  [  57  3 
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OF  THE  CLAIM  Or  CONUSANCE. 


/  Hriti  •/  The  privilej^c  or  claiming?  ccmusarce  is  confined  lo  courts  o/ 
iitmiti^nce.  record  iiniehs  in  ihe  case  «»t'  i  f  cien»csnc  ;U)  and  lo  kiC€U 
aciions;.w3  except  where  the  ue«cndunt  is  a  member  o(iba 
uiiivci'siiy  of  Oxford  or  Cambiidi^e  ;in)  it  is  aUo  con  fined  to 
such  actions  as  were  in  etae  at  ihe  lime  ot"  the  grant  and 
docs  ntit  extend  to  those  crealeil  since  by  act  of  paiii.iUiLni, 
except  where  a  common  law  aciiuii  is  pjiven  against  a  person 
by  unotlier  name,  as  debt  against  an  admini!»tralor.(^)  Nekh«t 
*  406  ^^  '1^  tl>is  privilege  be  •allowed,  whei-e  the  court  claiming  conu- 
sance, cannot  give  remedy,(y)  and  when  there  would  conse- 
quently l)C  a  failure  of  justice  ;(r)  as  in  replevin,  because  if  the 
plaimifl'  be  nonsuiled,  a  second  delivei"a»»ce  should  be  granle<i 
which  the  franchise  cannot  issue  ;(«)  nor  in  i/yare  iw/udit,  because 
the  inferior  court  cannot  ncnd  a  writ  lo  the  bishop,vO  ^ 
^wasfe,  or  where  the  lord  is  a  party  and  the  plea  is  to  be  holden 
before  himself  or  where  the  defendant  is  a  stranger  who 
hath  nothing  wiihin  the  frunchise,(f )  or  where  the/  fil| 
a  privileged  person,  as  an  attorney  or  officer  of  the  court,vv) 
and  it  also  seems  that  the  court  caimot  grant  conusance  in 
part;(x)  though  ui>on  a  plea  in  ahatement,  the  writ  may  abate 
as  to  a  part  (v)  Conusance  may  however  be  claimeUi  where 
|he  defendant  is  in  the  aciu«d  custody  of  the  marshal.(r) 

With  respect  to  the  time  when  conusance  should  be  claim- 
ed, ii  should  be  afier  ihe  defendant  has  appeared,  because  liM 
then  there  is  no  cuusc  in  court,  and  the  defendant  might  coun- 
terplead the  couu&ancc.(c()    li  is  said  that  it  should  be  before 


(/)  2  Cilh.  r.  P.  I'M,  2  Inrt.       (t  )  1  Uoll.  Abr.  493.  pi.  IC.  L  48  — 

XikK    WiMcs  5  Knst,  'iS*.  8-i  \m.  83. 

(w)  \  lu  t.  *J13.    1  Si.l.  KM.  (ip)  WillcB,  23.t.  3  Leon.  1+9  Lk. 

(;/)  (;ilb.  ('.  V.  V:3.  Uac.  .\br.  10^.  Tl«  |».  .WV.   ll:.nirs,  34fi.    5  Vin  .\br. 

W  »>nil(1  li.n.  5«;i,  Ci'ii.  59«>.  8.  C.    hi  sot  acc.  Brtidl.  «3J. 

(o)  14  Ht'i.  ]\'.  20.  B.  ■  contra,  nor  where  the  {ltf<rtifiuftt  i% 

Ip)  III.    C2  t..Iw.  IV.  mi  HUonicv,  »cc  Vin.  .\br.  S.'i  I 

(y)  2  \\i  tr.  .><^3.  KHI.  Abr.  W  acc.  i  Vui.  Abr.  5»i 

(r)  M  ihi«f.   Haiti.  507.  contra. 

(0  'J  lust.  144).  (j-)  5  Vin.  Abr.  597.    1  Roll  4»i 

(r)  B;  c.  Abr.  tit  Cnurts  H.  <i.  ( i/)  ^  SaunU.  'J01».  «40.  in  notu.  5  B 

(«)  S  Hen.  M  18,  111,  *^>,  1^1.  Hob.  k  V  4'.2fl.    Ue\i.  temp.  Hanlw.  STA 

87.    Si c  tlic  Miigular  ui-^uient*  3  Bl.      (:)  1  Salk.  ^  (>ilb.  C.  li*.  19^  Bto. 

Com.  n.  d.  '259.  '  Abr.  (.'ouimwciy  50. 

(<i)  UUb.  C.  r.  196.   Comb.  itf. 
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OF  THE  QLAUS  Cff  CONUSANCX.  *407 

^•M  MMi»<»)  Mi  anMrdi%  to  tte  *l«iciieft»  U  Is  to  be  in*d«  L  CLUm  ^ 
Mm  any  dftfciMJii  innwiiattly  Mfler  the  Btatement  vf  the  de»  ^"»^'(^- 
^todant'ft  ii|i{}e&nince.(r)  unci  it  is  an  esublibhcd  rule  uf  luw, 
'^tiuitit  must  be  ckimcil  ill  the  iitst  iiibiance  or  ut  ihc  fust 
da)r/X<^)  mid  rtrnKimiMillj-  it  bhuuld  be  made  bclorc  in  pai- 
tlMMgh  in  fftmnd  wImk  a  decknuoo  is  deiivtred 
m^oi  Uw  |innii  ilim  teitiii  tb«  cktm  or  conusunco 
^aaf     emoiointhofitu  iiy  iif  ibefoUowiug  temit  «8  of  th« 
pwcjdtog  ieriii.(/)   Wbm  tbe  writ  diiclotes  the  pariicuUrt 
'  of^tbe  otme  nt  meAan^  k  appoMS  to  have  been  coiiHidercd  at 
legtil  notice  tu  the  iord«  8cc.  of  the  inva&ion  ot  his  ju;  i  .rUction, 
so  iis  '.o  make  it  incunilH-iii  on  iiiin  to  cluim  couubiUicc  ( ii  the 
veiy  lit*st  duy  the  dctcndaiit  hath  in  courti  evcoB  upon  the  re- 
'  Wni  day  of  tito  writ ;  but  when  the  writ  does  not  dibclose  liie 
'  pfodae  MM  of  maiimh  then  k  ia  i»fi«imt  to  make  the  cl«a» 
bn  the  int  ?dhqr  sioa»  opai  thg  iectwtiflO.(jr) 
In  fiolnt  of  ibroi,(A)  cohommo  nof  be  claimed  by  the  lord 
*  *  of  the  fhmchise,  or  by  hit  Udlifi*  or  attorney .(/)    If  it  be 
clitmed  by  uLiotiicy,  llse  warrant  of  attorney  luust  be  pro- 
duced ill  court  and  filed. (y)'.  The  i^rQnt  of  coTuisaucc  iiiiist 
alao  be  producedXA)  or  an  exempliticatioo  of  ii  under  *tl)0      41^  4()g 
grool  aod  ^)  and  if  the  gieant  was  before  time  of  memorf » 
on  oHovuico  mM  bo  .ihovii  in  the  King'a  Beochf  or  be- 
fore justices  to  Myrt^  or  cenfiraiatloo  faf  paicw»(m)  and  it 
omnot  bo  delmod  by  preaeri|piM.(o)  Mpm  %  chdm  made  by 
the  university  of  €!mmi>ridge^{9)  there  moatt  in  addition  to  the 
grant}  be  an  cxcmpuiicuuuu  ui  liie  piivatc  ^kUiutc  cuiiiuiuiu^ 


(/;)  3  ni.  Com.  29S.  Ratsecft  (?)  Rm.  Alir.  lit.  C  .t  u^inop,  50.  12 

Abr.  .1'.^'.    Mioll.  A»ir. -i'lS.  M»mI.  f»44.  fi'>rt.    .V*-  Mf?  c/uiy,  R«*t, 

(( )  K  iHt.  Ei»t  l  iS.  '2  Wib.  410.  Eiit.  I'iS.    Wilk*s,  ^.^i. 

(^0  5  Ihnf.  Ml.    Re|i.  tMipu      (y)  SestUfinM,  WillMiSajyfiM. 

HsfOw.Olt.  0  Will.  411.    Wilts%  PHlni.  450.  i8i(L103.  1  Lev.  89.  S 

V<\U.  ^wf. 

(r-)      U.mI.  «Wils.  411.    WULu,      (i^)  liJ  .\Io<l  r.U.    IDI.  Uep.454. 
«3:i.    3      Com.  iias.   lu  ^loJ.  l-W.       (0  3  Burr. 

Fortes.  Mf,  (w)  Kvilw.  189,  100.   1  .S*Nl.  lOB. 

(/)  t  WR&  411,419.  I  Ssllu  iSi.    1  lA,  R^jrm.  iiET,  4<tt. 

(9')SRotT.«NS.  2Wtls.4l>.  10  475.   S  C.  OiUi.  C.  V.  lO-V  bat 

MtKl.  y-!^  Il>^-  '^'i*"-  dt.  ('oim.iHiicc, 

{h)  C  om.  Dig.  tit  Coorls,  P.  3.      (m)  Com.  Dig.  lit.  Coukm,  r.  3. 
Rast  Bill.  lib.  (•}  10  Mod,  1S6.  1  Bl.  Itcp.  454. 
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408  OF  TH&  ca^AIli  QT  CC^UMNCS. 


LCkdm^  iti(^)  togetl>T  with  an  attdwU  oCthe  itifaihw*»  iNU«ie<(f| 

etitimiiicr.     .^^^  ^^^.^  itself  mu8t  be  entoKtf  miOB  a  ralUr)  It 


demand  of  somethings  ^od  aiH  drbetur^  it  nrast  be  petfec^ 
ciucrcd  upon  i*ecord,  and  mubi  sULc  every  thini;  that:  is  to  take 
away  tlie  j;cncral  jurisdiciiou  of  ihe  supei  ior  court»  and 
^vholc  ought  t(t  be  ^et  forth  with  all  the  firoeeeditiifs  in  the 
in  the  sufieriwr  etmri  ttU  tbtt  ittatam  vi  nmioD^  iib»«iMi 
after  stating;  the  proceediogiy  tbo  wmgy  rant  thaa  t  m  ^ 
M  said  defeQdant  by  £      bb  attoroaf  cmm;**  (far  i|r  dia- 
findant       no  more  «tor  mtlret  any  defence^  and  tkmikfjekit^ 
proceeds      foUonoa)  "  and  hereupon  comes  »  cbauccl- 

**  lor  of  the  universily  of  Oxford^  by       //,  his  attorney,  to 
"  demand,  claim,  prosecute  and  defend  his  liberties  and  prin- 
ts leges  thereof,  that  is  to  say*  to  have  the  coaosaace  of  tlia 
«<  pieu  afore«aid»  becauaa  be  aaitbt*'  flee  {mtim  mi  smtk  grm 
prewi/Vi  all  ihe  tiraumUWKn  en  mhkh  the  €tam4»Jmmdtd§md 
concluding  thmt)  «« and  tba  aaid  chMwaOor  deManda  JMa  lihar» 
*  409    *    ties  and  pnviieg^  aforesaid*  accavdiiig  "to  the  htm  and  ^i* 
feet  of  the  letters  patent  aforesaid,  and  the  confimuuion  afore* 
a  said,  in  this  plea  between  the  . parties  afojcsaid,  here  in  the 
"  court  of  our  said  lord  tlie  kinj^  now  dcpeodiog)  to  be  allowed 
^  to  lucO)  4M  heretofore  hath  Ifeen  c/tofrf»*'(«)  though  ilie  lat« 
'  ter  words  are  not  neceaaarjry  where  the  fkaacbiae  k  gpsea  bf 
act  of  piirliafnent(i) 

The  chdm  of  cmniaanee  if  iQSQlBcieiit  in  tbm  or  ibaliaciai 
ina7  be  demurred  to*  or  the  fiicts  therein  allti^  mtef  be  ti*- 
verscd  by  ilic  plaintiflr.(?^)  If  the  chiim  be  clisaiIo\\ed  ou  demur- 
rer, the  judgment,  after  the  usual  entry  of  cuna  advUarr  tw//, 
and  giving  day  to  hear  judgment,  as  well  to  the  plaintifi,  and  per* 
son  cI:  iming  conusance,  as  to  tba  dafoadaott  ia^  tfaat  (be  matter 
aforesaid  by  the  parigr  claiming  ccvwaoce  b  mmmt  and  kim 
aforesaid  alleged*  is  not  aofficieetin  Jaw^  therefore  k  ia  eaiial> 
dered  that  the  aald,  kc.  (the  penon  ctoimbig  oaoMnee)  baie 
not  bis  aforesaid  Ubertjr»  in  his  said  plea  mentionedy  and  it  is 


iP)  I  d  WH. «.  f».    t  WHi.  114.        (f)  Per  Wilroot,  C.  J.  S  WBm.  409, 

(9)  I  Qam.  R.  B.  49.  SS.  fiStra,  410.  HufL  19$.   WiSk^  934. 

fia    2  WU&.  311.  i  Bl,  Rep.  454v      (0  ibid. 

5.Burr.  2820.  (u)  8  Wttfc  410.  Cooib.  919, 

(>■)  Tomb.         1  Bjun.  i^.      65.  tluU  189. 

'2  bu  a.  blO. 
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OF  THE  CLAIM  OF  CONUSANCE.  40a 

iMliiHnM  hf  Hie      eanu  9a  wettfo'the  vuA,  8cc.  (the  p6r-  X  Clmm§f 

voi»«ltitiung  colMMice)  as  to  the  said  defendant)  that  to  the 

writ  and  count  iiiorcijaid,  the  said  defcnchiiu  do  ansNs  cr,  Sec.  and 
thereupon  the  said  defendant  defends  the  wrong  and  injury, 
when,  and  prays  leave  to  imparl)  &c.  and  the  pleadings 
pot  l  ed  as  usual,  (t;) 

*  'If  tbe  elaim  be  allowed,  a  day  is  given  upon  the  roll,  for  the 
fmd  of  the  Aiaclilse'to  hM  his  cimrty  and  the  parties  are  com* 

to  be  there  *eii  that  dliy.(t>)  But  the  record  still  re*  «  410 
\m  tbe  couft  abo^  ;  aad  t  tnoseript  only  Is  sent  down  to 
eonit  be)ew<(Tt>)  in  Ofd^  tliat  !f  justSce  be  not  done  there,  as 
if  the  (Icfcnthjit  he  a  sn-unt^cr,  unci  h;is  iKHhiag  within  the  fran- 
chise, by  which  he  can  be  summonL  rl,  or  if  the  jiK'gc  i  cfuHC 
to  do  justice,  the  pluiuiitf  ni  \y  huvc  u  renummona  upon  the  rc- 
QonliA  the  eoiirt'abDve,(j:')  the  cause  assigned  in  which  resum* 
hMDe  naif  be  trmned  by  die  party^  who  originally  claimed 
conttsinoe  ;  and  If  fbund  for  Mm*  the  caose  will  be  remanded ; 
hm  If  fewid  0g«dmt  bkoh  the  pardes  go  on  in  the  superioi* 
eoart)  fttrni  the  period  or  ntnaiion  In  which  the  cause  was  at 
the  allowance  of  the  chdm,  just  as  if  such  claim  had  never  been 
allo\ved.(v)  And  if  a  i  cbummons  ihsuc,  upon  failure  of  ri^ht 
in  a  fran(  hibc,  the  loi  cl  of  the  franchise  shall  never  afterwards 
bave  conusance  of  that  plea.(z) 


WB  inqalro  into  Ibe  qtudillea  and  parte  of  the  various  //.  ^ppetv  - 

ante  i 
fence. 


ptes  m  peraanal  actiona,  It  it  advisable  to  conuder  the  state  "'"'^  '^'^ 


iMmt  ef  Ike  defimdsm^s  afttimwtmet%  of  hfo  d^fmee^  of  the  de- 
infund-of-0f«r,  and  of  imftofitmn^  wMch,  when  they  occur  in 

pleadijig,  usually  precede  the  statement  of  the  subject  matter 
of  the  defence.    The  language  of  the  plea,  and  of  the  entiy 
on  the  reeot^  at  these  aUegation-.  is  thus:     And  the  said  C 
■«  /),  (ihe  drfimiant^)  by  E      his  attorney,  rom««  'and  defends  ^ 
the  wrong  (or  in  trespass  ^  farce'*)  andiniuryi  when*  tec  and 


(tO  Knsi,  128.  b.  {x)  2  Wn».  -ill.    12  Mod.  644 

(v)  Riiu.  Km.  129.  2  Wils.  41 1.  2  H«rdw.  507.    But  sec  5  Vin.  Abr.tit. 

U.  ttaym.  «.lSv  ffaf.    1«  Mod.  SM.  CmmiMe^  sa9.  10  Mcid.  197. 

3  S»ilk.  79.  s  r  Wih.  411.  6  Vln.  Alir.  %i. 

(«)ld.J«Dk.Sl.  S  VtQ.Akr.Sit.  (x)  Itnk.      S  Via.  Akr.  $7«.  SIS. 
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411  OF  APP£ARAlQCnE  AND  OEP£frc&.  . 

Mtxuuddc.     crates  oyer  of  the  said  writing  obtigatory,  and  it  is  mi  t» 
^m.         "  Mm»  &c.  he  also  craves  oyer  of  the  cohdUion  of  the  said  wtl^ 
ting  obligatory,  and  it  is  read  to  bim  m  these  words  s  Th^ 
condition,  Stc.  {netting  out  the  eondition  verbatihi.)  Which 

being  read  and  heard,  the  said  C  D  prays  leave  to  imp;irl 

**  to  tlic  said  declaration  iiniii  — ■          next  after  ,  and 

**  it  is  granted  to  him,  and  the  same  day  is  5^1  ven  to  the  said 
^  Bf  (thr  /ilainfij')  hcrei  &c.    At  which  day,  to  wit,  on 

 next  afier        ,  at  Wrstininf,ter  aforesaid,  onto  is 

well  the  suid  A  a,  as  the  said  C  D,  by  their  retpedivB  i|« 
^  comies  afbresidd ;  and  the  suid  C  D  sdth,  that  the  said  A 
^  B  ought  not  have  or  maintain  his  afofeaaid  act&oti  thereof 
against  htno,  because  he  saith  that*  Ice.  (iHaUn^  tHe  gfwM 
«  of  defence. yXB) 

The  above  ^^venif**  is  the  stutcmcni  on  recQl^of  the  dcfi  nd- 
ant's  appearance  in  roin-t,  and  is  s.  id  to  be  necessary  to  nv.kc 
,bim  a  party  to  t!ic  suit,  because  (/icit  wiihotit  vtnit  might  be 
ore  ienus^i)    It  has  however  been  decided  that  the  word  weati 
is  no  part  of  the  ^lea,  so  that  if  defence  be  nwde  widioQt 
it  is  good,  for  the  defendant's  malting  defence  aliews  hiat  to  be 
in  court,  and  makes  him  a  party  in  the  plea,  pardcolarif  i$ket^ 
he  appears  to  be  in  ett»todia.{u)    When  the  defendmtt  pleade 
in  a  diflercnt  n.tmc  to  that  in  which  he  is  sued,  whether  in 
*  4l2       abatement  or  in  'bar,  the  statement  of  appearance  must  not  be> 
"  and  the  f^uii!  C  D  conu-s,"  Sec.  but  slundd  be,  ''and  C  ZI, 
(the  real  name,)  against  whom  the  said  J^  B  hath  exhibited 
bis  said  bill  by  the  name  of  E  D«  by         ^^  his  atsorneyy 
«  comes  and  defends/*  8(c  (v)   In  general  the  appesiwieeawf 
be  stated  to  have  been  in  penon  or  by  attomey *  aecofdlng 
to  the  fact,  but  in  an  action  agvnst  %feme  eotfert  aaedeione,  it 
most  be  alleged  that  she  appe«ired  hi  persan  ;(wr)  and  sb  infimt 
must  plead  by  gtmrdian,  and  not  by  attorney  or  /irockrinamu.  x) 
And  in  picas  to  llic  jurisdiction,  the  appearance  mu^l  be  m 


{«)  Sei-  the  form,  3  Bl.  Cora.  Ap- 
pcji«li\j  Xo.  3.  .  * 

(r)  Skill.  58«.  Cflb.  C.  P.  1%. 
B»c.  \\>v.  Pleas,  D.  Com.  Pi^  Abnie- 
mcQt,  L  Ifi.  Loiw.  S»  9.  Co.  Li4. 197. 
h. 

(ti)  SHik.  5i4.  SUn.  5&:L  Cum. 
Dig.  Abatencttts  L 16. 


(n)  3  Wn*.  413.    S  T.  n.  4S7.  » 
WcttU  91a  Willes  4U  n.  e.  i  SuuntL 
Ii.  n.  I. 

(  r)  2  Sinnd.  tlT.  f.  n.  I.  iU.  811. 
a.  o.  4.    i  W.  viH.  '1. 4lu. 
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OF  APPEARANCE  AND  DEFENCE. 

jper«on.(y)  And  tboagli  Mfcnl  attorMM  in  ftmtitM^  mmf  tf.  Jippear- 

he  rctatncd  by  the  defendant,  he  can  only  pie&d  by  oiie>  and  Hot  j^^^"'***  ^ 
ill  Uic  aanie  of  the  firm.Cz) 

After  the  statement  of  the  appearance  follows  the  drfrnce^ 
whicii  16  de tilled  ta  be  the  denial  ot  the  truth  or  validity  of  the 
eomplain^  aad  does  nod  aSgmly  a  juadfication.   it  is  a  general  0 
mmwrdon  tfaik  the  platntiif  has  no  ground  of  action,  which  ts- 
•enioB  k  aAsmrarda  txtendod  and  maintained  in  the  plea.(tf) 
This  Is  so  «aaantial  In  pleading,  that  ibnnerly  if  no  defence 
were  made,  though  the  pica  were  in  other  respects  sufficient, 
judgment  was  eiven  apainst  the  (lrfcn(!r\nt.(/>)    "^lu  hcirt- /ucius^       ♦  4^3 
however,  no  defence  is  made  i(c)  and  it  is  not  necessary  in  a  • 
.  piea  of  ancient  dcroeahe,(rf)  or  to  thr  juriadiciion  of  an  infe- 
rior court  having  no  juriadiction  of  the  matter,  though  it  is 
otbenirise  when  the  plea  relates  rather  to  the  person  than  to 
Ibe  subject  matter  of  the  action. (r)   Where,  however,  an  at- 
tocney  of  the  Common  Pleas  was  sued  In  the  Kini^^i  Bench, 
and  pleaded  his  piivileg-e  without  a  defence,  ii        l.cUl  suf- 
ficient (./*)    Defence  is  of  two  descriptions,  first,  haij  defence 
Whi^  is  AS  follows,     venit  et  dr/cndit  vintet  injunam  et  dicit^' 
ttc.  (ff  secondly,  fuli  defence,  ^  venii  et  defendit  vim  et  injuriam. 
^  quando"  kc.  (meaning  ^  guando  et  ubi  curia  eonatderavity* 
or  when  and  where  it  shall  behove  him«)  *^et  damna  et  guicguid 

guod  i/ue  dr/endere  debet  et  didt^*  fcc.(^)  In  strictness  the  ^ 
words  *^  guando"  Sec.  otight  not  to  be  added  when  only  lialf 
defence  is  to  be  made,  and  after  the  words  "  Trnic  et  d-findlt 
**  vim  et  injuriam"  the  subject  nmtlcr  of  the  pica  shouki  im- 
anediiOdy  be  t>Uted^A)  It  has,  however,  now  l)ecome  the 
practice  in  all  cases,  whether  half  or  full  defence  be  intended, 
to  state  It  as  follows  s  «  And  the  said  C  i),  by         ,  his  at- 


(  ^)  3  Sflontl.        k  «•  (c)  Hao.  Abr.  I'leni^  U. 

(z)  4  tVait,  (/)  1  S«lk.  30.    Bae.  Abr.  Pkai, 

(a)  »  m.  €«Mi.  sM.  Ok  ut  tar.  o. 

As  lo  defMMe  ia  fCneral,  lee  ttic  ( /r)  Co.  Lit.  Iit7.  b.     Bttc.  Abr. 

find  B«B.  Air.  PlcM,  D.   Rust  Ent.  n.vi.  Wiilev 

Fkas,  D.  and  S  I'  K.  GJI.  f  Jltb.  C.  P.  188.    H  T.  H.  f>.>5 

(6)  Co.  Lit   VZ7.  b.   Bac  Abr.  8*?c  lUe  llw-ms,  3  B|.  Com.  Apiicutlix, 

FteM,  D.    Wtt«%  41.    Bat  m  Kowa  Potf,  f«4.S.  ttQ. 

0Ua.S«L  (A)  GiH».  C.  P.  l&S.  tT-am 

(r")  3  Lev.  1 82.  $  B.  fc- P.  9.  S.  S. 
ify  di«f.  tig.  hL Bi^aw  Itr. 
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Ti  .ippear~  «  toriMy,  oomes  awl  «kteds  the  wrong  (or  in  tresptas  force) 
jMCtfom^  tk'  ^      injurfi  9hm^  kc  and  whicli  will  be  considered 

•  414  ontf  as  half  defence  in  caaes  where  *aach  a  defence  ahonld  be 
made*  and  at  lull  defence  when  the  ktter  b  neceasai7.(t)  U 
fiid  defence  went  made  eKpternXj  by  the  woida  when  and 
0  "  where  it  shall  behove  him,"  and  "  the  damages  and  what- 
"  ever  else  he  ought  to  defend/'  the  defcndaJU  would  be  prc- 
ckided  from  pleading  to  the  jurisdiction  or  in  abatement,  for 
by  defending  vfhen  and  xohcre  it  shall  behove  hinit  the  defend- 
ant ackaowledgei  the  jmiadictiop  of  the  couitf  and  bf  defend- 
ing the  damages  he  waives  all  excepdona  to  the  penon  of  the 
e  .  plaindfr(/)  Want  of  defence  being  only  matter  of  ferai  the 
omiaaien  is  aided  on  a  general  demnrrer.(4:) 


MIL  ifcr.  The  statement  in  a  plea  of  oyer  and  of  the  deed  follows  the 
defence  and  precedes  the  entry  of  imparlance^a)  It  is  a  prayer 
or  petition,  that  the  party  may  kettr  read  lo  lum  the  deedi  kc. 
stated  in  the  pleaduigs  of  the  opposite  party>  and  which  deed 
Is  by  intendment  of  law  in  courty  when  it  is  pleaded  with  m 
/iroferi.(6i) 

If  the  plaiiuifT  ill  his  declaration  neceananiij  make  a  firofert 
^        of  any  deed,  probate,  letters  of  adntinistration,  &c.  the  delend- 
ant  may  pray  over,  which  cannot  in  such  case  be  refused  by  the 
^  ^ij^^       court  ;(c)  *and  if  the  deed  be  lost  or  destroyedf  the  plaintiff 
should  declare  accordingly*  whereby  the  defendtfit  would 
precluded  from  praybg  offered)  but  if  a  fin^g  be  wmecstfe* 


(0  S  r.  R.  fi33.  WiUet,  41.  3  B. 
llP.9.  9Saiina.«)0.«. 

(  i)  S*on«l.  209.  c.  3  Bl.  Com. 
•.^7,  2'.ix.  CaUlt.|sr.b.  Bm.  Alir. 

Flefix,  D. 
(At)  3SHik.  -27 1. 

(<•)  A«ie,  41 1.  bet  Me  as  intlnMe 
of  oyer  after  ImpaHuse,  I8aiiiiid.8. 
SS9. 

(*)  3  Bl.  Com.  299.     3  ShIJc.  119. 
12  Mod.  598.   Bac  Abr.  Plwit,  I.  I^i. 
!«.     1  8M.  SOS.  ace.    UAw.  1644. 
.  cvMim.  Th»  pimits  wtoiwtstbe 


demanti  of  oyer  lias  been  «o  fully 
waiuwraa  m  me  iranct  veKiVM  w 
in  thb  note  that  it  will  be  aoflldeat 

!>«  re  to  confine  our  attention  to  atioh 
points  as  rclntc  to  pleading.  Tidd*» 
Pmc.  Sd  <Hlit.  5^6  to  531.  4Ui  edit. 
SIttom  iSell.  Ph««.eKtoS»l. 
t  Sfinnd.  9.  Com.  INf.  Pleader,  P. 

(0  «Stm.  ItSG  3T.R.  151.  A» 
to  vrhf^n  ft  pi-otert  ia  uecefMiyy  tee 
ante,  Hh  tu  350. 

{d)  Aote,  3Ml 
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rily  made,  the  defenflant  must  plead  without  Of/<»r,(f)  though  ///  Of  o^t. 
if  it  be  craved  and  given,  he  has  a  right  lo  make  use  of  it.(/^)  * 
C^rr  was  formcrij^  allowed  of  the  orierinal  writ  in  order  to  de-  * 
niir  or  plead  in  abatement  for  any  in&ufiiciency  or  variance  be« 
tween  the  writ  and  declarutioti ;  but  tliis  pracuce  was  altered 
rule  of  court,  and^  if  the  defendant  demand  oyrr  of  the  wri^ 
the  pl^undff  may  proceed  as  if  no  such  demand  had  been 
made,(.§')  nor  is  oytr  deraandable  of  a  record  \[h)  and  as  it  can- 
not  be  framed  oi  aiiy  deed,  Sec.  which  is  not  presumed  lo  have 
been  broucj^ht  into  court,  the  defendant  cannot  in  an  aciion  up- 
on a  bond  conditioned  for  performance  of  covenants  in  another 
deed  crave  oyer  of  such .  deed,  but  he  and  not  the  plaintiff 
must  shew  it,  or  the  counterpart  with  a  ftr^ert  or  an  excuse 
ibr  the  omisiioai  though  the  court  might  compel  the  plaintiff 
to  give  the  defendant  a  copy  to  enable  him  to  plead  if, 
liowever,  oyer  be  improperly  craved  and  the  deed  be  stated 
•upon  it,  the  defect  in  the  plea  will  be  aided  on  a  general  de-' 
murrcr.f^)    If  the  defence  be  founded  upon  an^  objection  to 
the  form  of  the  bund,  as  where  a  baiUbond  "has  been  given  to  * 
the  sheriff,  but  not  by  his  name  of  office  ;  and  the  defect  do 
not  appear  on  the  face  of  the  declaration,  oyer  must  be  craved, 
and  after  setting  forth  the  bond,  the  defendant  may  demur 
And  in  an  acdon  st  t)>e  suit  of  an  administratrix,  the  defendant 
ibould  crave  oyer^  and  set  out  the  letters  of  an  administrauoni 
if  he  wish  to  avail  himself  of  any  variance  in  the  statement  of 
them  in  the  deetaration.^/;    So  if  In  the  dectaration,  any  part 
of  a  deed  qualifying  or  rendering-  ilic  ttcfendant's  contract  dis- 
siiiiilar  lo  tiiat  stated,  be  omitted  or  misstated  by  the  plaintiff, 
the  proper  mode  is  for  the  defendant  to  pray  oyer,  and  after  . 
setting  out  the  deed  in  Aac  verba^  to  demur.(in)   And  in  plead- 


{f)  1  Salk.  m.   1  T.  E.i40^  UQL  937.    Aleyn,  71.     1  SM.  .50.  97.  495. 

Ante,  350.  Bao.  Abr.  I'kas,  I.  1-2.    Si  c  Ihr  pi-e- 

(y)  l>oug.  476.     1  Sikuod.  3ir.«.  ce<teat«,  poiit,  vul.     i&J.    1  bituiul. 

%  M.  «i4  id.-ia  m  1. 

(j-)  R.T.l9Geo.  III.  Dwir.  «'2r,       ( /)  Id.  ihid. 
378.     3  B.     P.  89t»«99.   i  II.  &  P.      {k)  Ld.  Rjijm.  !  1        2  ^. 

JM6.  n.  b.  n.  3.  3fi«  n.  I.     2  1".  R.  575.  Bm. 

(A)  (Uytn.  250.  347.    Doug.  Abr.  1.  19. 

470.   i  T.  R.  149.  (0  S  WHi.  «U, 

(0  I  8tinML9^  10.  a.  L    %  Mod.     \m)  8«MW|iaM.a.i. 

Vot.  L  [  38  ] 
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///.  tget»,  ing  pajrmcnt  or  performance  of  the  condition  of  a  bmd  the  dc» 
fendant  should  sei  forth  the  condition  after  craving  m/er.{n) 
But  it  is  necessary  lo  an  action  on  a  bood  or  deed,  conditioned 
for  the  performance  of  covenamB  in  another  deedi  for  tiie  de* 
fendant  in  bis  plea  of  performance}  m  shew  nidi  deedwltlioai 

craving  oyer.(o) 

Where  cuhcr  ihe  plainuff  or  the  defendant  omits  in  plead* 
ing  any  material  part  of  an  indenture,  8cc.  which  At  is  bound 
to  state,  the  only  way  by  which  the  other  party  can  relievo 
himself  Is  by  pray?nii;  otf^r  of  the  indenture,  &c.  and  setting' 
#  41T  verda^  for  he  cannot  ptead»  that  by  *tiie.said  in< 

denture,  It  was  further  agreed,  icc.(A} 

To  deny  oy(*r,  when  It  ought  to  be  granted.  Is  error,  and  in 
such  case,  the  party  making  the  claim,  should  move  tbe  court 
to  have  it  entered  on  record,  which  is  in  ihc  nature  of  a  plea, 
and  the  plaintiff  luay  counterplead  the  right  to  oyrr,  nr  stnkc 
out  the  rest  of  the  pleading  following  th&  oyer  and  demur 
up6n  which  tiie  judgment  of  the  court  is  either  that  the  de- 
fendant Have  oy«rf  or  that  be  answer  without  it.(r)  On  the 
latter  judgment  tlie  defendant  may  bring  a  writ  of  error,  for  to 
deny  oyrr  wlMn  it  ought  to  be  granted)  is  error,  but  not  e  cojn 
versoX*) 

Oucr  having  been  j^ninted,  the  defendant  (unless  in  pkadiiig 
pel  foi  mance  of  the  coudilion  of  a  bond)  may,  in  his  plea,  set 
forth  the  deed  on  oyrr,  or  not,  at  his  election,  for  he  has  a  tight 
to  see  whether  th^  plaintiff  is  in  a  situation  to  sue,  and  may  a^ 
lerw^a  plead  wm  est  Jactum%  or  any  other  plea,  without  sta- 
ting the  oyer.U)  If  he  do  not  set  forth  the  indenture  oo 
oyer,  it  seems  that  he  cannot  plead,  "  that  by  the  said  bd^ 

(n)  Post,  vol.  2.  460.         3  Keb.      (/>)  1  S;ainfl.  317  n.  '2.    I  $4ra.W. 
708.    In  Liu.  Prj»r.  Hi-p:  lit  (h<r,  il       (//)  1  Suunff.  9.  h.  n.  1.    V>»v  Ahr. 

is  saul,  that  tlie  lictcndiMH  innv  pitatl,  F1ch»,  1.   t  Snlk.  4^8.      Let  Kaja. 

if  he  pleftie,  wUhoai  cgrer;  |br  h«  970.   3  Lev.  143.   6  Mod.  2S. 
•Mir  «alo  apM  bitaMlf  tio  mBnahar     (r)  Id.  ibid,  9<U«»  1I&  C  Mod. 

the  bond  wittiout  heniiug  it ;   bill  tec  St. 

Htttt  aa.   iKeb.  513.   1  Sauiul.  3ir,       (*)  1   Saund.    0.  b.  n.  1.  Tidd'i 

n.  3.    Com.  Dig.  Piisad^,      \V .  33.  Pi'hv,  4tb  edit.  522,  Buc.  Ahj.  Vymi 

irm.Abr.Oyer,  D.  L  li. 

(#)  Aot^  piMt,  tci  i.  its.    1      (I)  3  Stxib  134t«    \  Wik.  V 

Bkaitd.  10,  I.  1    Com.  Di^  ^teaAfr,-  llprMff^* 
ftW.ai.   6  Mod.  837. 
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ture  it  was  farther  agreed/*  &c.(u)  And  if  it  be  OMtfirial  llL  ^for. 
•Inr  tbo  plaintiff  to  shew  the  indenture^  he  may  pray  an  enro  1* 
mnty  and  so  make  it  part  of  bii  replicatiQn.(v)  if  the  oyer 
be  ttited  the  *plie  aliottld}  io  etiktneiB,  be  entitled  of  the  satne  *  418 
term-ee  tlie.dedaimtion»  for  in  contemplation  of  lawt  the  deeds 
ninless  deniedt  ii»  in  court  only  durinj^  the  term  in  winch  it  is 
pleaded,  und  ib  uUervvaidb  in  Llic  CAi-iio^ly  uf  lIiu  party  lo  vvhoiu 
it  belonfj^s-f  and  therefore,  oyer  oi  auch  deed  ouj^iit  not,  in  pleud- 
4ng>  to  be  stated  to  have  been  demanded  in  a  si^bset^tient 
4ft rtn  |(,tp)  and  eonsequentif  not  after  a  general  iniparlaiM;e.(jr) 
But  Offer  muf  be  .owed  after  a  special  imparlance  to  another 
da|r»ln  the  same  term  and  there  aite  precedents  vbere  oyer 
baa  been  craved  after  the  statement  of  an  iroparlatice  ;(z)  and 
.where  the  pluintifT declares  in  vacation,  before  the  essoi^n  day  * 

oi  tlic  iuiiovviii;-^  Icrin,  jjcrluipii  with  analu;j;y  to  the  claim  of 
xon usance  and  pleas  in  abatement,  a  pica  staling  the  claim  oj^ 
oyer  may  be  entitled  of  a  term  subsequent  to  tlie  ^dfSf  laratipo 
vith  a  special  impariaocet  or  wiiich  may  be  moat 
*jmfy  be  entitled  genecally  of  the  preceding  term.{a)  ]f  the 
^defendant  assume  to  set  out  the  whole  of  the  deed  or  condition 
€^  a  bond  on  «yer,  the  whole  should  be  stated  wjth  all  the 
citals  ver&atim  t$  literatim  ;  and  if  the  defendant  do  not  set  forth 
the  wliolci  or  state  it  untruly,  tlie  pUiaiid  may  bi;^n  jtulj^ment 
^s  for  want  of  a  plea        or  may,  by  his  replicuuon,  pray  that 
.^tbe  deed  be  enrolledt  and  set  it  forth  and  demur,  for  by  cniving      #  419 
myer  the  defendant  undertakes  to  set  out  the  whole      but  in 
^^ieading  to  a  bond  conditioned  for  the  performance  of  covenants 
.|a  another  deed  ^stlnct  from  that  set  out  on  «yer,  though  the 
party  must  state.ihe  i|ld<iltuip^  truly,  or  subject  his  plea  to  a  de- 


(m)  I  Sound.  317.  n.  2.    3  Keb.7D8.  ace   2       R^vm  070.  contra.  KwA 

HatL  33.    1  Keb.  513.   Ante.    -    ■  «te  ikepreccMleuUi  1  Snaod.  3.  389. 

(v)  2  Sua.  1241.   1  Witi.97.  t  (9)19  Mod.  W.  ftShov.nO. 

BMnd.  9.    a*  I.  oee*  BtfMS,  MT.  («)  1 8i«ad^  Sl  flS9. 

control.  (rt)  9lWNi4ll,  412.    1  T.  R.  271 

00  5  Co.  74  b.    IT.  R.  140.   8  7  'i\  R.  447.  n  ,1     2  Saund.  2.  n.«. 

•   Lutw.  1644.  Ante,  -mT.    Pott,  vol,  2.  4»i6, 407. 

(x)  2  Ssund.  2.  n.  2.   Yin.  Abr.  {b)  I  Saund.  9.  b.  &.  I.  4  T.  R. 

*Oy«r,  F.  Bas.Abr*  FMsii,I.1«:  S  800.  SiMer  ifcHatM,  TMdTt  Fna 

Lev.  142.   Frccm.  4«iO.    1  Keb.  «.  3d  f.rn.  506.   -Ith  edit.  407. 

8  Kuh  VSO.  -lyi.    fi  Mori.  28  see  the  (rl  Com.  Ui^.  Pleaflrr,  P  1  4T. 

fomi  3  HL  Com.  Appendix,        3.  R.  tf7f.  a.  b.  t  8»uiii.  9.  b.  t. 
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in.  Of  9yer.  murrtf,  and  th«  practice  is  to  set  forth  thei^to  dnd<d)  tlflu^ 
perhaps  suffice  to  state  the  substance  of  the  deeil*  and  ihMM 
covenants  only  which  he  has  enga|^  to  pcflbrm,  aTorringthi* 

ihe  indenture  contains  no  other  coveni-iUi.  on  liis  part^fr)  or 
perh.i])s  even  an  allc;^ulioii  ihui  the  indenture  contains  nu  ne- 
gative or  disjunctive  covenants  with  an  averment  ut  general 
performance  would  be  sufficient ;(/)  and  the  plaintiff  iiu§;ht 
pray  fryer  and  set  it  forth  if  nntnily  tmitAJijg)  - 

"When  oyer  is  prayed  of  a  bond  and  the  condliloot  It  fs  usiul 
in  pracuce  not  to  set  foith  the  bond^  but  to  aay    and  it  is- read 
<*  to  h!m."  Sec.  and  then  to  pray  oyer  of  tbcrconditiea*  and  set  It 
foi  th  in  hec  verba^  but  the  bond  oufj^ht  to  be  entered  at  large  as 
well  uS  liiC  condiiion.  if  the  terms  of  the  obli^uioi  y  part  be  ma- 
terial to  the  defence  ;(//)  so.  ii'it  be  niateriHl  to  tlie  plainiifl' that 
the  penal  pun  of  the  bond  be  set  foithf  he  may  in  his  replica* 
tion  pray  that  it  may  be  enrolled  and  set  it  forthXO   If  n* 
use  is  Intended  to  be  made  of  the  t>ond  there  is  no  need  to 
*  420 ,     pray  oyer  of  "it  at  all,  or  to  enter  any  such  prayer,  but  *k  Is 
Stuflicient  to  pray  oyer  of  the  condition  only.(/)  lor  the  bond  nsA 
condition  are  considered  as  distinct  fhe  bond  1)eing  complete 
without  the  condition,  therefore  there  ni.vy  be  oyer  of  one  with- 
out thf  (/ilur.f/)  and  prayii^i^  oi/frofonc  does  not  cntiile  the  party 
to  oijrr  oi  the  other,  but  it  must  be  demanded  of  both  if  mate- 
rial to  the  defence. (/)    If  the  deed,  &c.  be  set  forth  on  oyer^ 
the  court  must  adjudge  upon  it  as  parcel  of  the  record,  though 
it  were  not  strictly  demandable  at  the'  time  of  granting  it.(at) 
And  if  it  thereby  appear  to  |he  court  that  the  defendant  hee 
pleaded  a  false  plea,  the  court  will  give  judgment  for  the  phia* 
tiff  upon  a  demurrer  to  the  plea  :{n)  m  on  the  other  hand,  the 
(Icrcinl'iul  by  cravinj^  oyer  and  selling  it  out  in  his  pica,  niuy 
sometimes  aid  a  defect  in  the  declaration,  as  where  the  declara- 


('/)  1  Sittmrf  '}    4  RMt,  944,  345.       (/)  Ub.  FIbo.  M  pi  MO.  i 

(r>  I  Snuiul.  3ir.  n.  9. 1>  n  l. 

(y  }  \  Knitt,  .14fK  Mi.  fi.  t  Sec  the      (A )  t  Saund.  9.  b.  n.  1 .  'Hm.  n.  % 
prceoleiit,  post,  vnl.  e.  4S4.  (/)  6  Mod.  fSf.  1  Smwi  t.  b.  a^,  f . 

(5)  1  S«un«l.  9.b.  n.  I.  317.  n.S.  (tn)  I   S:iun<!.  3lfi,  .>17  3 

(/»)  \A,  Kajm.  lias.  Ante,  415,  119.  CMtfa.*U.  6  Mod.  47. 

41S.  476. 

(i)  CftiHi.  sm,  90S.  1  Lntv.  680.      (k)  1  6aiuid.  9.  317.  d.  3 

686.  1  Sanad.  9.  b.  B.  1.  Ilfi 
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lion  VIS  upoa  a  certain  wriiing,  and  the  delendant  by  praying  lU.  m/er, 
^tr,  contfrtww  9ee^i  Mgattm  prtdUti  aidmiUfid  it  to  be  a 


iV,  IMPARLAJ^ES. . 
The  term  miULfkmct^  ur  lUentia  loguemli  in  its  most  general  IT.  tmparUm^ 

CM* 

■ig«l&Mitkti«  flMM  dm  glvilk  bf  the  eoorfc  to  either  party  to 
«i»w«r  Hie  pieading  of  liift,oppeiieiit«  ae  either  to  plead,  teplss 
TojoiDt  aai  b  aad  to  be  Bothini^  eli»  but  the  conttimance 
of  the  cMMe  tin  a  forther  day.(/0  But  the  ^niore  eomrno*  * 

signification  of  the  term  is  time  to  plead.(7)  In  making  up 
the  issue  joined  between  the  pnrtics,  and  in  which  all  the  pro- 
ceedings are  necessarily  stated,  an  entry  of  an  impdrlttnce  be- 
tween the  declaration  aod  plea,  is  frequent  and  sometimes  ne- 
eeasarf  ;(r}  bm  h  is  not  uaual  in  framing  a  plea  or  replicatlaii 
separately  to  state  an  imparlance,  unless  some  new  matter  has 
arisen  nnce  the  fimner  pleading,  when  it  may  be  properj(t) 

Imparlances  are  of  three  descriptions :  1st.  A  oomnian  or 
Ifenersl  Imparlance  ;  2dly.  A  special  imparlance,  and  3dly.  A 
general  special  iin parlance. C^)  The  fust  is  without  saving  to 
the  deiendant  any  cxcepdon  against  the  writ,  jurisdiction,  Sec. 
and  b  alwi^s  to  a^  subsequent  ternL(ti)  In  making  up  the  b* 


(o)  Lil.  Rarm.  1541.  Cra  Car.  209.  (9)  2  Snand.  1.  n.  S.    8  Sboir. 

(/»)  Rao.  .\\,v.  PUn^.  n.    Svi  r..in.  310.    Barnes,  346. 

Dig.    Pleader  D.  ami  iil.  ibM.  I  Seil.  (r)  2.  Samid.  I.  n.  2.    5  Ca  75. 

ih.  7.  Mtt.& «SMm<.l.tt.&  TNl(rtPne.4th«iit6lt. 


«tto  the  nalure  of  inip«ri»n««t  in  ge-  (•)  See  the'fbra  m  a  phOt  pott, 

nura).    In  Dtntt.  Plac.    tit.   Imi>Hr-  vol.  J.  'oft  and  in  a  repficuHot^  tbicf. 

lance,  h  h  thna  t\L'ftuet],"  imparlanee  5y.>.    Aftrr  ,•  ^?  v,  nn\   new  mattrr 

€9t  guando  ipse  dejetuk lis  petit  ficen'  mu?t  be  |)t<  nl- il  //w*  dorm'j)  rf>nti. 


itUerlaquetuU^  icilicetf  quuut  ie  mtmux.    Hct:  precedents,  post,  vui.  2. 

4efe$idaiit  Aure     emw*  df  doner  a  679. 

kitBn^4kpbmJtratauli»u  action  (/)  2  Bl.  Rep.  1095,  1096.  and  as 

^fir  eat  rommence  X'err  !ny.    Before  to  the  different  kinds  of  imparlances, 

tlecWaUoa  the  contir»iiancf  i.s  by  (lies  .ind  Mhen  nnd  how  gt-.»rited,  rtnd  whaf 

datu»  preee  partium  t  alter  deelani-  may  or  may  not  be  done  alter  each, 

^  an4MHM  iMSe  joined,  by  fan-  ise  S  flSoad.  I*  n.  ft.  TidriTi  Pr»o.4th 

IKirlaaee  ;  after  iuae  jaiMd  edit.  406. 

fore  Terdicl,  hj  Vicfcomet  non  mUit  («)  6  Mod.  58.    2  Saund,  i.  a.  See 

*rexr  ;  and  nf^erTcrrlietordSflMtfrer  Hm  tafUO,  |MN^        9l  406. 
^  curia  advitare  vm/i. 
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Zicl^f^    ^  ^  ^        *^      •^^'7  of  such  an  imparlance,  raaf 
be  necessary  in  order  to  continue  the  cause  in  court 

*  422  in  framing  •a  plea,  such  uii  cd  try  of  imparlance  isoot  necessa* 
ryy  unless  where  Uie  matter  of  defence  lias  arisen  after  Uie 
declaration.(y)  In  generali  pieas  Id  bar  ate  entUled  oillbm  tem 
of  which  the^  are  ple»ded>  without  reference  to  the  title  of  the 
dedaratiooy  and  «s  a  plea  of  tender  may  be  alter  la  im- 
parlance, the  plea  may  be  eniided  of « term  MdMequent  to  the 
declarationi  tliough  it  is  said  to  be  iuorc  con  c  ct  to  eniiilc  ii  of 
the  sume  term  as  the  declaration. (r)  Aficr  Uic  entry  of  such 
a  general  impariancet  the  defendant  may  plead  in  bar  of  the 
actioot  hut  not  in  abatement  or  to  jurisdiction.  oC  the  court : 
and  therefore  when»  the  practice  of  the  court*,  t|ie  dofad- 
«Dt  ia  at  liberty  to  piced  in  abatement  In  a  term  anbae^iient  le 
tlie  declaratiflQ»  (as  occnra  where  the  pioceea  ia  retumahle  m 
the  last  return  of  the  temii  or  even  before,  when  the  plaintiff 
lias  nci^lccied  to  deliver  or  file  his  declaration  four  days  ex- 
clusive before  the  end  of  the  term,  or  has  neglected  to  declare 
before  the  cssoign  day  of  that  term,)  the  defendant  must  plead 
auch  plea  in  abatement,  either  of  the  same  term  as  the  decia- 
fationi  or  of  the  aubaequent  term  with  a  special  »"*pH-»rt  i 
ind  if  it  be  pleaded  of  the  latter,  the  plaintiff  may  a%(i  j«i4S'' 
ment  as  for  want  of  a  plea.(a) 

A  $fifdal  imfiartanee  is  with  a  saving  of  all  e«cepdonttothe 
\vrit,  bill  or  count,  and  aiicr  this  imparlance  the  dclundani  may 
plead  in  abalcmcnt,(A)  but  not  to  the  juribdicuon      the  courts 

^  423  'unless  founded  on  a  ficr&omil  privilege,  as  that  of  an  attomit 
l(C*(r)  In  cases  where  the  defendant  is  entitled  to  a  spedai 
imparlancciU lain  the  Common  Pieiia  granted  of  course  by  thn 
prothonotaty«  upon  an  application  to  himi  within  the  first  fom 
days 'of  the  ^rm  subsequent  to  that  of  the  declaration^  but  in 
the  King's  Bench  it  as  said  to  be  grantable  only  by  leave  of  tJbe 


(x)  Sutmi. ».  9*  ib)  t  LMiv.  6.  mmI  6m.  A|r.  \ 

(^)  ruk^  n>U«.405,40C.  C.  4.    S  lil.  Kep.  1093. 

(0  2  Hauii.l.  I.  n.  2.    Barr.  59.  (OllarO.  a«i.  Ihu^X^ 

Titltl's  l'r:ie.  4lh  cilit.  4i»8.  C.  4 
(«)  .iSauatl.  1.  o.  -2..  4  T.  K.  j'^. 
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court  obtained  by  a  side  barrule.(rf)     In  both  courts  the  spc-  ^^-^j"^^ 
ciul  imparlance  must  be  stated  in  the  plea,  when  it  is  entitled 
•t  the  lerm  subsequent  to  the  decIaratioQ.(^) 

The  third  description  of  imparlanccy  ufluallf  denominaled  ft 
general  ^fecial  impariBDce*  Is  with  a  saving  of  all  exceptiims 
whatsoever,(/)  and  can  only  be  obtained  by  an  application  to 

'  tbe  courti  on  motion^  within  the  first  ftmr  days  of  the  next  term 
after  the  declaration ;  and  it  is  In  the  discretion  of  the  conrti 
governed  by  the  particular  circumstances  of  the  case,  to  grant 
it  or  not,  and  they  wili  not  •^r^W.  it  in  oi dcr  to  enable  the  de- 
fendant to  ])leacl  to  the  j\iristliction  if  he  has  appeared  by  attor- 
ney ;  the  proihonotary  has  no  power  to  grant  this  description 
<if  imparlance,  and  n  pica  under  a  grant  by  lihn  would  be  a 
noUitft  and  the  piatntsff  mii^  sign  judgmeatt  or  at  leaata  fri^* 
ftondeoM  otuier  might  be  awanled.(  g)  This  Impaiiance  having 
lieen  obtained,  the  defendant  'may  not  only  plead  in  abatement  * 
of  the  writ  or  connt*  but  aho  personal  privilege. (/;)  In  point 
of  form  this  imparlance  is  similar  to  the  last,  with  the  exception 
of  the  words  "  fiuving-  to  hiimtclf  all  ad vaniugt  n  and  exd  filiotiff 
«  wAataontery**  and  somelimcs  in  addition  to  those  words  the 
following  are  added  :     an  well  to  the  ivrit  and  declaration  a»  to 

'     the  jwrudUtUm  t^fthiM  court  ^"(i)  but  the  first  is  the  bettev 
Ibrm. 

If  the  defendant  plead  to  the  jnrisdiction,  or  to  the  disability 
of  the  plaintiir,  or  defendsnt,  to  sue  or  be  sued^  after  a  general 
imparlances  or  to  the  jurisdiction  after  a  special  imparlancet 

the  pladndflTmay  in  general  either  sign  judgment  or  apply  to 
the  court  to  set  aside  the  plea,  or  he  may  tlcniur  to  it,  or  allege 
the  imparlance  in  Ins  replication  by  way  of  estoppel  ;  but  if  the 
plaintiff  instead  of  taking  any  of  these  advantages  reply  lo  the 
special  matter  of  the  plea»  the  &uH  is  aided^A)  * 


id)  2  Bl.  Rep.  1094.  9  SanwL  L 

2.    R.  K.  5Ann. 

(#•)  4  T.  R.  5  2U,  521.  fi  T.  R  309. 
7  T.  K.  447.  in  which  1  Bl.  Hep.  51. 
I  Wllft.  AM.  w«reomrttled.  Seethe 
preee4t«nts,  pott,  vol.  S.  406^4079  401^ 

9  8euiid.i.%^ 


(/)Scethe  fiirm,  post,  vol.  £.40t. 

(^)  '2  S«nnd.  1.  n.  2. 

(/i)      ibid.   I  Ler.  54. 

(0  2  Bl.  Rep.  10U4.  2  Satind.  1.  tt> 

^ 

(if)  2  Saund.  I.  n.  «.  Tidd'* 

PrM.  M»  edit.  401. 


ft 
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CHAPTER  VI. 

or  rLBAS  TO  T8B  IVAMMOTIOir,  ANft  IIT  AEkTBUmnf  AMB 
TBB  PROCmBDmOS  TBBBflOB. 

HPhE  law  his  prescribed  and  settled  the  oixler  of  pleadiiif 
which  the  defendant  is  to  panaei  vis. 

"I*/.  7b  the  jurisdiction  t^f  the  court: 
2dfy.  To  the  iHimlnSty^  (fc,     the  /kertoji, 
C  U*.  0/  the  plaintiff: 

C2dly.  Of  the  dtfindant. 
Zdhj.  To  the  count  or  declaration  : 
4t/Uy,  To  the  writ. 

p*r.  To  the  form  (if  the  wit. 
J     r  U/.  Jiiatter  oft/tarent  on  the  Jhet  ^if. 
I      \%djty.  Matter  dehor; 
\jldhj.  To  the  action  of  the  writ, 
^5thl^,  To  tiic  action  itself  in  bar  thereof. {py 

I 

'  Tb.i^  ii  is  suij,  is  the  luitural  order  of  pleading,  because  each 
feubscciucut  pica  admhs  thut  there  is  no  foundation  for  the 
former,  as  when  the  defendant  pleads  to  the  person  of  the 
plaintitT)  he  admits  the  jurisdiction  of  the  court,  fur  it  would  be 
nu^toty  to  plead  that  defiance  in  a  court  *wbach  has  ao  fmi^ 


(a)  Per  Holt,  Ch.  J.  2  IxT.  Ra3'm.  Gilb.  C.  P.  10  Dnr  VV:^^  in 
070.  LatcU.  178.  Co.  Lit.        304.  iaoe.  Com.  Dig.  Abatemeat*  C. 
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'S&adaa^b)  and  when  the  defendant  pleads  to  the  oo«mt  he  ad-  ^-  ^if 

,  pleudtnit. 

nuts  that  the  plaintiff  is  able  to  sue  hu%  and  the  defendant  to 
be  aued ;  and  when  the  defendant  pleads  to  the  fonn  of  the 
writy  he  admits  the  Ibrm  of  the  count)  and  after  a  plea  in  bar  to 

the  action^  th«  defendant  cannot  plead  in  abatemein,  unii^:i  im 
matter  arising  aficr  ilic  coniniencement  of  the  suit.(c) 

If  this  order  of  jjleadiug  be  inverted,  tl>c  delciidunt  will  be 
precluded  from  pleading  any  matter  prior  in  point  of  order.(i() 
And  this  is  material)  for  though  it  is  said  tliat  altisr  a  judgment  - 
of  re9fiofuUa»  otuter  there  can  be  no  ^ea  in  abatement,  ber 
cause  if  it  were  allowed,  there  would  be  no  end  of  such 
pleas  \{c)  yet  this  must  be  undeisteod  of  pleas  in  abatement  in 
the  same  degree*  as  popish  recusancy  and  outtewry,(/)  vrhich 
are  both  to  the  ])crson,  for  the  defendant  may  plead  to  the  pcrr 
-eon  of  the  plaintiff',  und  if  that  be  overruled,  he  mi^t  afterwards, 
if  in  time,  plead  to  tlie  form  of  the  writ.(^} 


OF  FLEAS  TO  THE  JUtUSDlBTIOM  0 

Pleas  of  this  description,  though  in  effect  tiiey  abate  the  /  nr;    <  t9 
•writ,  yet  differ  from  pleas  in  abatement,  prindpaUy  in  three 
IKunts,  Viz.  that  they  must  be  pleaded  in  person,  and  only  half 
defence  should  be  made,  and  they  should  conclude  m  curia  cQg-^ 
noaeere  veHtmd  xiot  ^odbUia  caa9etur,{h)   Objectbns  even  tq 


{b)  In  inferior'  courts,  hoveter,  (d)  €b.  Ut  30S.     Com.  T>ig. 

4lt|does  not  nhtain,  fur  if  Micl)  court  Abatement,  C    Doct.  Plae.  Preftfle. 

have  nfit  jmis<li»-ij()i)  over  llu:  subject  (  ■)    Huo.   Abr.   Atwtemcnt,   O. — 

malt r  r,  if  a>  ill  In  a  t^ound  of  nonsuit  C;iib.  C.  P.  18G.    it  S«UuU.  401.  12 

■on  Uic  trial,  i  T.  R.  151.    And  if  Mod.  '230. 

thefb  hs  a  toUl  wnnt  of  juHtdfetion  (/)  Hed.  196. 

in  «ny  of  the  courts  in  Knglnnd,  the  (y)  Com.  Dig.  Abatenmit,  I.  9^  4  . 

ttatU  r  may  be  pleaded  in  bar  or  Bac  Abr.  Picas,  K.  I. 

in^'cn  in  evidence  under  the  general  (/<)  Buc.  Abr.  Pleas,  IL.  2.  and  title 

'muu,  evcu  tA  an  acUon  in  the  supe-  Abatement,  5  Mod.  146.  1  Salk.  298. 

rioF courts  at  WeiUnlnster.  0  Em^  5  Bl.  Com.  301.   As  to  pleat  tothe 

?S3.    I  VsBsty  95S.  Bao.  Alir.  Pleat»  jomilfetioa  io  general,  sec  claim  of 

E.  I.    And  *ee  po-^t.  eotnHnnec,  «nle,         tn  JJO.  Com. 

(c)  (;nii.  C.    p.  50.    Com-  Dig.  f)')^-  Al  iitemcnt,  I)   Mar.  Abr.  Pieas, 

Abatement,  U.   1. 5io,  K.  fct  Courts,  D.  k  iiilb.  C.  P.  187 1<» 

197. 

Vot.  t  t  3'  ] 
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/  Of  p^rn-  tn  the  juiisdiction  of  the  superior  courts  may  in  some  cases  ho- 
Jumdiction.  ^j^^jj  under  the  geq^l  issue,  but  io  general  they  tnwst  be 
pleaded,  lo  all  trantilory  actions^  and  in  local  actions  aritan^ 
In  England  or  IVaie^y  if  there  be  no  plea  to  the  jariidiclion>  |he 
courts  of  Weatmimter  may  in  general  hold  plea  thereof 
though  it  has  been  dotibted  whether  when  an  assanlt  was  com* 
Itiilltd  in  Irancr  o)*  clsculici  c  oul  ol"  tin-  king's  dominions,  an 
action  can  l)e  supported  even  in  tlic  courts  at  Wcstminsfcrjj) 
and  where  a  trespa&s  has  been  conimitted  to  lands  in  a  foreign 
country,  no  acdun  can  be  sustained  in  the  Ensriish  courts»  un- 
less there  be  ao  court  vhicb  could  afiord  redress  io  the  comb' 
try  where  the  cause  of  acdon  arose  ,(ir)  And  where  a  couit 
haa  |io  juriadiecioii  at  common  law,  or  it  has  been  taken  awsy 

^y  act  of  pariaament,  such  want  of  jurisdiction  may  be  pleaded 
428  in  6ar,  or  be  given  in  evidence  under  the  general  •issue,  and  hi 
not  properly  the  subject  of  a  plea  in  abatement.(/)  And  it  has 
been  recently  decided  that  where  a  public  statute  for  erecting  a 
court  of  inicrior  jurisdiciion  enacts,  that  no  action  for  any  debt 
fiot  nn>otinting  to  forty  shillingSi  £cc.  and  recoverable  by  that 
act,  shall  be  brought  against  any  person  residing  within  the 
jurisdiction)  &c.  such  statute  is  a  defence  upon  the  general 
hsue  to  a  pany  bringing  himself  within  iti  who  is  sued  in  the 
superior  CDurts.(iii)  in  other  cases  the  statutes  giving  a  pcctt« 
liar  juii^diction  require  that  it  shall  be  pleaded  in  bar,  in  case 
the  parlies  claiminf^  the  privilege  shall  be  sued  elsewhere  ;  and 
others  direct  that  a  siipjgeslion  shall  be  entered  on  the  loii. 

,  The  methods  pointed  out  by  the  respective  titatute^  must  be 
atrictly  pursued. («) 

In  moftt  of  the  inferior  courts  the  want  of  jurisdiction  ia  fatal 
to  the  suit  without  any  plea  stadng  the  objection,  for  the  cause 
of  action  must  be  alleged  to  have  arisen  within  the  juriadiction» 


(0  AiHlr.  198.  t  Woodd.  t93.  Bao. 
Abr.PI«tf,E.l. 
( /)  1  Gowp.  176.  bat  leeaate, 

».  (0- 

{k)  XT.TL  503.  Aulc, 269.  n.  U)' 
%  East*  5S3. 599. 
(06£«M,9SS.  lEa8t,35S.  4T. 

R.  m 


(m)  1  Eas^  SSS. 

(»)  Per  L«J.  Kcnjon,  I  East,  554. 
See  the  obscrvalion  on  scvora]  of  tt<e 
statutes,  and  tlic  mcwU'  of  pro€t'ci!in5*'» 
iu  Tidd's  Piac.  Al  edit.  to  biT. 
4tli  edit.  856  tt>  860. 
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6r  a  writ  of  false  judgment  may  be  supponed  ;  and  if  the  fact  /^O^Vfl*<» 

be  so  alleged  but  not  proved,  the  pluinliiV  ou^hi  lo  he  non- 

suited  on  the  general  issue  ;  and  if  the  inferior  court  admit 

the  jurtsdictk»i»  a  biUof  ezcepttoos  may  be  tenderedf  or  a  pro* 

hibitioii  i8sued.(o)    In  these  cases,  however^  *tfae  defend-      0  429 

ant  may  plead  to  the  jurifidictkm*  wUch  seems  to  be  the  safer 

eonneX/t) 

Wc  huve  already  seen  that  the  defendant  can  only  plead  td 
the  jurisdictiun  wlicre  the  grant  to  the  inferior  coui  i  was  habrrg 
cogTutionem  fUadtorum  wiih  exclusive  words  et  non  alibi.  In 
thts  case  the  plea  catinot  be  in  bar.  At  common  law  ther» 
was  a  disdnction  between  a  foreign  plea  and  a  plea  to  the  Ju* 
Pkdiciion,  A  foreign  plea  ms,  where  the  action  was  tarried 
eat  of  the  county  or  place  where  tbe  venue  was  hiid.(7)  An- 
cient demesne  and  all  pleas  of  privilege  are  pleas  to  tbe  joris- 
diction,  and  not  foreign  picas. ;^r)  It  was  always  necessary  be- 
fbre  the  statute  of  ^Inne,  to  vcritv  a  foreign  plea  by  ufliduvit;. 
but  not  a  plea  lo  the  junbdicuon,(.<.) 

Pleas  to  the  jurisdiction,  when  the  objection  cannot  be  other- 
Wise  taken,  arc  either  in  iocal  or  transitory  actions.  The  dc 
fbndant  may  in  iocai  actions  plead  to  the  jurisdiction  when  the 
'  «au8e  of  action  accrued  in  a  jurisdiction  where  breve  dondtd  re*  ^ 
gk  non  eurrkj^t)  Therefore  he  may  plead  that  the  lands  are 
ancient  demesnot  holden  of  the  king's  manor,(u)  or  that  the 
cause  of  action  *arose  in  fVa/e9  but  since  the  JVeiah  judi-  ^ 
caturc  act,  this  pica  iiub  not  been  so  frequent^x)   So  it  may 


(•)  Glib.  C.  r.  188, 189.  Bae.  Abr.  (/)  Bae.  Abr.  Conrts,  D.  9.  Oab. 

PteM,  E.  1.  Courts,  U.  4  1  Sannd.  CP.  191.   l  Wilt.  906.  5 East,  13». 

fS.  n.  I.  (/<)  Com.  Dig.  Abatement,  D.  1. 

( /«)  Rac.  Abr.  Courts  I).  4.    S.  e  I-d.  Ravm.  14I8.    I  Sji!k.  5f».  Ste 

the  pix'CcJeiiUi  of  plea  ai»rl  rci>l«.n,  the  prccedctUt  in  llcrnCf  351.  K»sf« 

1  Wentw.  St.  60.  09.  TS.  k  I  Weutir.  Eot  tOt.    Ttiomp.  Ent.  9,  Mod. 

ImiteK.  LU.  Ent.  iTj.  IIml  i49.  9lo«tC.  8,9.  Ham.  103. 

(<7)   I  SiiuiiH.  9S.  n.  1.   Carlh.  i02.  1  Wentwr.  51.  and  st  c  otiitr  furma 

Tin.  \hr.  tit.  I'rnrijrn  Pfcas.  Sec  the  an'l  rfplications.    1  Wenfir.  !n^!p\-. 

^rtcciK'iit,  LiU  Bot.  473.  (u-)  Com.  Dig.  AUatemunt,  D.  2. 

(i*)  VIn.  Abr  Ut.  For«igii  PksiM*  A  1  Wih.  190.    Doa%.  213.    See  the 

11.    5  .Mod.d.lS.  precedent*,  iWentw.  4S.  49.68.  t 

(«)  1  Sr,r,:  (r  ^IS.  n.  I.     Cm  tb.  402.  Wris.  193. 

Vio.Abr.Fardiiil*teM.  SMod.dJd;.  (  i  )  13  Geo  ni.  c.  Si.  ititw 
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i.^0^^«  (Q  be  pleaded  that  the  cause  of  action  arose  in  a  county  palaUue,(^} 
^  or  in  the  cinque  pons,(z)  or  in  London^fii  or  any  other  eit- 

elusive  jumdictioii;(6)  but  Ely  is  not  an  exempt  juriadictioD 
though  the  bishop  mxf  demand  coDtt8ance.(c)  It  has  been 
held  that  k  may  be  pleaded  in  a  local  action  that  the  lands  are 
out  of  the  realm  \{d)  but  as  this  might  be  pleaded  fai  bar,  orbe 
given  in  evidence  under  ihc  general  issue,  it  is  unnecessary 
to  plead  such  matter  in  abalcnient.(f  )  In  rjtctmcnt  the  real 
defendant  being  obliged  on  appcanng.  to  enter  into  the  coDscat 
rule  and  to  plead  the  general  issue^  can  only  plead  to  the  juris* 
diction  with  leave  of  the  cDurt.(/) 

In  all  trwmtmry  actions  the  courts  at  Wietttmntter  hnve  jurii» 
dficdon  milesft  taken  away  by  particular  acts  of  parfiament,(^) 
and  with  the  exception  in  favour  of  the  universities  of  Oxfori 
and  Cambric! gc^(^/i)  unless  tlic  plaintiff  by  his  declaration  shevs 
*  431       that  the  action  accrued  in  an  exclusive  •jurisdictioni  no  objec- 
tion to  that  of  the  superior  courts  can  be  taken  ;(t)  and  if  the 
decburation  disclose  the  fact^  still  the  defendant  cannot  demur 
*    or  move  in  arrest  of  judgment,  but  must  plead  to  the  juriadfe' 
tbn and  it  is  said  that  there  are  no  pleas  to  the  jurisdidiM 
of  the  courts  at  We9tmimUr  in  tranntory  actions,  unless,  tbs 
plaintiff  by  his  declaration  admits  that  the  cause  of  action  ae» 
crucd  in  a  county  palatine ;  it  is  however  prcsuraed,  tlui 
these  cases  are  only  put  as  iiistanccs,  and  that  if  it  appearcil 
on  the  face  of  the  declaration  that  tlie  cause  of  actioii  aroeeia 


(f)  Com.  1%.  Abatement,  D.  2. 

•SVf."  the  prec''r1''fy'»,  Rnst.  Ert  1 19. 
Ylci-ne^  1.  3  lust.  CI.  ii.  1  \V  «atw. 
49. 

(s)  Com.  Dig.  AlMtemcnt,  D.  3. 
4  Inst.  SSib  Jenk.  190.  K«ilw.  88. 

&r  the  prect'il'^vt.  '  Bww  R«d.  475. 

(fi)  3  Leon.  148. 

(A)  Kw.  A\iV.  Conuaaocc,  53.  I 
Bl.  ]9r.  See  t/»e  precedent:  I 
Vvntw.  Infle.v. 

(r)  ( \«rUt.  109.  Salk.  183.  3  East, 

(<i)  SUow.  191.   1  Sulk.  Sa  Com. 


(0  GRiuf,  ^tS.    4T.  R.  sai-  - 

AnUr,  428. 

(/)  Bl.  Rep.  lor.    3  Wik  5L  i 
Su  a.  U  m    8  T.lt.  474. 

(^)  Uac  Abr.  Omu^  Ol  & 
the  dilTereiit  aUtntcs  fdcmd  ^ 
ante,  488.  n. 

(A)  BacAlir.  Cr.urU,  D.3.  GJSt 
C.  P.  191.  \V  ootid,  iiiit.  sax  Va. 
Abr.  tit.  UoiTcrsity,  K. 

(0  4  Inat  913.    1  SiiL  tOS.  €». 
C.  1*.  191.   Dac.  Abr.  Comtf.  D  1 

C  0  Canh.  II.  354.  Bac  Ak. 
C  uri,  I).  3.  Gilb.  C.  p.  4M.  » 
Mcil.  144. 
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any  otlu-r  exempt  jiirisdiclion,   a  pleu   to   the    jvirisdiction  /  0/ pica*  to 

might  be  pieaded.(itr)    Some  pleas  in  abatement  ari;>iiig  from 

priviltge  of  furrson  may  be  classed  under  pleas  to  the  jurisdio 

tioiif  ia  respect  of  their  atfectiiig  the  jurisdiction  of  the  courti 

and  concluduig  whether  the  court  ought  to  have  further  coou- 

sance  of  the  suit ;(/}  as  where  an  attorney  or  officer  of  a  par* 

Ucular  court*  a  tSnner,  or  scholar  of  the  universities^  is  sued 

out  of  the  proper  court.    But  these  will  be  inquired  into  wiica 

we  consider  pleas  in  ul)atement. 

Where  a  person  is  wronj^fully  sued  in  an  in/trior  court,  lie 
must  tender  his  pica  to  the  jurisdiction  in  /iro/ma  ficrftona 
dentt  ctuia^  and  make  oath  of  the  truth  thereof;  and  if  the  in- 
ferior 'court  will  not  accept  his  plea^  he  may  have  a  prohibit      ^  432 
tion  from  one  of  the  common  law  courts  at  tVetttmntier^  or  in 
vacation  from  the  court  of  chancer7.(m)    In  the  tttfurior 
oourtS)  a  plea  to  the  jurisdiction  must  be  pleaded  within  four 
days  after  declaration,(n)  and  generally  before  imparlance  ;(o) 
it  hhould  be  eniiUed  of  the  same  term  as  the  dcclaration,( /.•) 
must  he  pleaded  in  persoii  and  not  by  attorney,  because  the 
latter  would  admit  the  jurisdiction  of  the  courti(y)  and  for  the 
same  reason  full  defence  ought  not  to  be  made»  but  only  half 
deCencCy  though  the  words  **•  wheth"  &c.  will  suffice.(r)  After 
stating  the  appearance  and  defence*  the  plea  may  proceed  at 
once  to  shew  the  defect  of  jurisdiction  without  any  prayer,  H 
curia  cngnoscere  velit,  &c.(*) 

In  all  iileas  to  the  jurisdiction  of  the  attficrior  courts,  it  must 
be  shewn  that  there  is  another  court  in  which  effectual  justice 


(*•)  Sec  I  WiK  193.   See  tlic  pre-  (o)  Ante,  422.   Cora.  Dig.  Abate- 

ceiknti  on  tnniilory  aetton^  t  IIVils.  meat,  D.  9.  CMlb.  C.  P.  187.  Bm. 

t9S.   1  Wentw.  45.  49.  68.  Abr.  Pteiis,  E.9. 

(f)  See  the pvecedenia.  8  T.  R  631.  (/»)  .\nte,  ^'H. 

C^m.  Di^'.   AI».itement,  D.  4.    Bac.  (9)  2  Saunrl.  209.  c.    Gilb.  C  P- 

Abr.  tit  Abatt^iiKTil,  C  lit.  PIcm,  K,  187.   Bac  Abr.  tit.  Abatement,  A. 

S.  Lniv.  45.  539.  M  Vin.  9.    3  T.  tit  Pleu,  &e.      Gab.  C.f  P.  187.-.- 

R.  186.  5  Mod.  146.    Gitb.  C.  P.  Bmc.  Abr.  Abfttemeftt,  A.  ST.Ii. 

«S,  3i»0  ciu  d  5  M(«l.  .>35.  631. 

(m)  \  ^annM.  08.  n.  1.    6  Mod.  146.  (r)  Ante,  41.^    C  Snmul.  2f3Q.  r. 

Bac.  Abr.  i^lcas,  C  tit.  CouiU,  D.  4.  («)  8ct>  Utc  forms,  Hast.  Bnt  101. 

titPI«M,  E.I.  Ante^  4S8.  419.  Heme,  351.  I  Wib.  193.  tml 

(n)  ft  T.  B.  474.     Com.  Dig.  ante,  430.  But  see  the  fireeedeiit. 

Abetemetit^  0. 9.  8  T.  R.  691. 
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i.  oj  ptra9 19  may  be  adminiBtered)  for  if  there  be  no  other  ndde  of  uMf 
jwudtcU0n,    ^  ^^^^  woold  give  the  superior  courts  jariidiction.(r) 

In  iransitDiy  aciionb  ii  must  be  averred  in  the  plea  cither  that 
the  tlefcndanl  dwells  in  the  county  palatine,  or  that  he  has  sufB- 
ctent  goods  and  chattels  there  by  which  he  may  be  attached, 
*  433  'otherwise  the  plea  cannot  be  allowed,  lest  a  failure  of  justice 
should  eiisue.(«)  But  in  a  plea  to  the  juriadiction  of  an  i^f€^ 
Hor  court*  it  is  sii0icient  to  allege  that  the  cause  of  action  ac* 
crned  out  of  tu  jurisdiction,  without  shewing  the  jurisdiction 
to  which  the  plaintilT  should  hare  resorted.(tf)    These  pleas 

should  conctudt  with  a  prayer,  si  curia  cognoscerr  vclit^'*  or 
"  rc^/iundere  non  dt  bft  **  and  not  "  quod  billa  vel  bme  roKxr- 

tur  the  fonner  i$  the  most  usual  conclusion  when  liie 
subject  matter  of  the  plea  relates  to  the  cause  of  action,  and 
the  rewfiondere  non  debet  seems  proper  where  the  objection  to 
"  the  jurisdiction  is  a  personal  privilege  d(r)  if  the  plea  were  tcr 
conclude  in  bar  to  the  actioni  the  jurisdiction  would  thcrebjr  ib 
general  be  admitted. (y) 

In  support  of  a  plea  to  the  jurisdiction  there  niusL  in  J^cnc- 
ral  be  an  ajjidavit  of  the  truiii  ot' its  coiitcnis.(:r)  And  where 
ancient  demesne  is  pleaded,  the  affidavit  must  state  that  Uic 
lands  are  hulden  of  a  manor  which  is  ancient  demesne,  that 
there  is  a  court  of  ancient  demesne  regularly  hoIden»  ami  dial 
the  lessor  of  the  plauitiff  has  a  freehold  interest^a) 

To  the  plea  of  ancient  demesne  the  plaintiff  may  refdy  that  the 
if,  land  is  pleadable  at  common  *law,  and  traverse  that  the  manot 

u  ancient  demesne,  or  he  may  reply  without  a  travei-se.fA)  The 
replication  to  pleas  to  the  jurisdiction  in  genera^  commences 
with  a  stitenient  that  the  writ  ouyht  not  to  be  quashed*  or  thafr 
the  court  ought  not  to  be  ousted  of  their  jurisdiction,  because* 


(I)  fiEast,  598.  fioo.   Cowp.  172.  1(3.410.  Beme^SSl.   1  WU«  193. 

Carth    r,55     .1  \m.  I         4.  T.  R.  Lutir.  45.  630.        Rielk  C.  P.  10. 

503.   4  Inst  'i!.^     f?  .   Abr.  AUate-  LH.  F- f.  y. 

mcnt,  A.  lit.  Coiu-u,  D.  3.  )  Id  lljid, 

(w)  Cftith.  355.  Sec  tfce  prece-  Q/)  >  in.  Abr.  Courtt,  Jarbaictiotj, 

Ml :it:i; ,  4.>0.  Jr.  a. 

(r)  r.  Ka«t,  CW,  601.  anfl  see  the  (r)  4  Aim.  c.  16.  t.  tL   Bss.  Allf. 

•prrcidciils,  rWeulw.  51  M),  t'.l.  78.  Courts,  D.  4.  Vnnt. 

(w)  Tiac.  Abr.  Picas,  K.  'i.    Uich.  («)  2  Uurr  lo46. 

178,  5  Mod.  146.  Bro.  JuHadiction»  {b)  Com.  Dig.  Abalment,  D.  1. 
17.    2  Ssnn4.  fl09.  RaM.  Eat. 
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$ui^c)  and  concludes  to  the  countrft  if  the  replication  merely  /.  ofpitut  t9 
deny  the  subject  matter  of  the  plea.(</)   Where  the  pMntiff  ^^"'^^'^ 
demurs  to  the  plea,  he  states  that  he  Is  not  bound  to  answer  the 

plea,  uiul  that  the  same  is  not  sufikient  to  picveiu  the  court 
fixim  having  coiiubuiicc  of  the  action  ;(c)  the  hmi^uage  oi  the 
joinder  in  demurrer  corresponds  with  thatoi  the  dcmurrer.(/) 
The  judgment  in  these  cases  is,  ^that  the  writ  shall  abate^  or 
rf9p<mdeat  muter »{g) 


U  OF  PLE.i&  A£.iT£M£JsrT. 


Whenever  the  subject  matter  of  the  pl^  or  defence  is  that  Jf^-  o/ph  aivt 
Che  plaintiff  cannot  maintain  any  action  at  any  timc^  in  respect 
of  the  supposed  cause  of  action,  it  may,  and  usually  should,  be 
pleaded  in  ban  but  matter  which  merely  defeats  the  present 

proceeding^,  and  docs  not  shew  that  the  plaintitf  is  for  ever  con- 
cluded sliould  in  general  be  pleaded  in  abatt  ment,{n)  There  arc, 
however,  some  matters  which  may  be  pleaded  in  ubatcmciit  or 
bar ;  as  in  replevin  for  goods,  the  defendant  may  plead  "proper-  #  435 
ty  in  himself  or  in  a  stranger,  either  in  abatement  or  in  bar^6) 
So  outkvry  for  felony,  alien  enemy,  and  attsdnder,  where  the 
cause  of  action  is  thereby  forfeited,  may  be  pleaded  in  abate- 
ment or  in  bar  ;(r)  and  when  the  defendant  has  omitted  to 
plead  in  abatement  in  due  time,  he  must  then  plead  in  bar  -yid) 
but  where  the  plaintiff's  disability  merely  ^su.^fu-rais  the  right  of 
action,  and  does  not  destroy  it,  it  can  only  be  pleaded  in  abate- 
inenC9  and  the  plea  should  conclude  tt  retftonderi  dcbcat  tjuoua* 
fucj  he,  and  when  the  disability  is  removed  the  suit  will  pro* 


(c)  Thomp.  Eut.  i.     R»ut.  Kuu 

101.  cfiftEiitir. 

(eO  Id.  ib'id. 

(e)  KasL  Ent  419.   1  WHm,  1H> 

(/)  Id.  ibid. 

{^)  Vin.  Abr.  Court  JuristHction, 
^.  a.  Com.  Di^.  Ab»ivmc'ut^  1. 14. 


(a)  4  T.  li.  'Ji7.  Bac.  Abr.  Abulc- 
]Dent»N.  Com.  D%.  AbaieiMnt,  B. 
ib)l  Salk.  5.  Poit,  vol.  S.  510.  n.  (/). 
(c)     Bac.   Abr.   Abatement,  X. 
Com.  Dijf.  Abalcmenl,  K     Cn.  Lit, 
128.  b.  129.  b.  Lil.  lUyiu.  V2i*J.  B|"». 
V.  M.  252.    Gilb.  C.  V.  200. 
{d)  BtA»  Abr,  Fleta,  C.  d» 
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JI.  Of  pka$  ceed.(e)  Pleas  in  abat^meat  we  have  already  seen  arc  divided 
m         into  those  relatiDg 

To  the  dUaiUitif     the /tenon. 
Ut.  Of  the  plaintiff ; 

2dly.  Of  the  defendant, 

%dly^  To  the  count  or  declaration, 

■ 

Zdly.  To  the  wit. 

Iff/.    To  the  farm  qf  the  writ, 

let.    Matter  apfiarent  on  the  face  of  it, 

%dly,    2o  th^  action  of  the  writ, 

I  Relating       Fleas  to  the  diealdUty  of  the  fdaintiff  shewing  that  be  is  ina- 
tht^9m.     piiiii^  Qf  commencing  or  continuing  his  suit,  either  deny  his 
existence,  as  that  he  or  one  of  several  plaintiffs  at  the  time  of 

*  436  the  commencement  of  the  suit  was  afctiiious  pei'St  n,(y)  •or 
deud  ^((f)  and  wlicre  a  sole  plainlifV dies  peiKiin;<  ilic  suit, such 
death  niuy  be  pleaded  in  ubatcmcnt  but  in  the  case  of  se- 
veral plaintifls  or  defendants,  the  death  of  one  does-  not  abate 
the  suit)  if  the  cause  of  action  sun'ive,  for  or  against  the  sur- 
vivors :(0  so  the  defendant  may  plead  in  abatementj  that  the 
plaintiff  is  an  alien  enemy, (7)  attainted  of  treason  or  felcny^k) 
outlawed  upon  mesne  or  final  process,(/j  under  a  premunirc,^m; 

s  («)  Ld.  Raym.  1056.  12  Mod.  400.  Bac  Abr.  Abatement,  B.  5.  1  Bo^. 

4  Kisi ,  501  Plac.  8.    See  the  forms,  3  Inst.  CI  IS- 

(/)  (  (-ru.  Dif;.  AUtcracnt,  E.  IG.      Sti-a.  lOSI.      K.i>m.  1243.  Lul*- 

Bac.  Abr.  .Vbj«timfni,  F.    !  Wih.  34     1  Wentw.  ln(k\,  S.    GMb  CP. 

3(r2.    Gilb.  C.  P.  5248.    Sec  the  Jtrrce-  '2«5.   Stc  ihc  precvueiUt  in  bar,  post, 

denf,  A»t  Eiit  10.     3  Irwt.   CI.  toL  %  435, 426. 

<9.   IWenlw.  SO.  and  Index,  11.  {k)  Carth.  fST,  138.    Com.  Dig, 

{  jr)  A  St.  Knt  8.  .'^  Ti)<it.  CI.  75.  kc.  Abntemea^  £.  3.   See  the  fornh  l» 

1  Wcntw.  Ihd.  li.    liac.  Abr.  Abate-  Wcntw.  7. 

ineni,L.   Cora.  Dig.  AbaUioaem,  E.  (0  tiilb.  C.  P.  196,  19"    C.  D. 

17.  Abalemi-iit,  \L.  1.  Bac.  Abr.  Abate 

(A)  Bae.  Abr.  Ab^ement,  F.  Com.  ment,  B.  1.    See  the  form,  liiit««6. 

Dir.  Abntemcnt,  H.  .I'J,  33.  I5iy.  3  Inst.  CL  S3.  1  Went*.  .Isd. 

(»)  Id.  ibid.  8  &  9  W.  111.  c.  II.  8.  7.    1  K.iM,  Cii. 

7.  2  SaunU.  72.  i.   Bac  Abr.  Abate-  {in)  Vo.  Lit,  li9.  b.   C.  D.  Ab^te- 

racnt,  F.  mcnt,  E.  %. 

O)  Com.  Big.  Abfttettent,  E.  4. 
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or  excommunicatcd,(w)  or  that  ilic  plaiiui{r  (unless he  sue  w\\\\  J.  Uehiiivqt^ 

others  as  executor)   is  m\  infant  and  has  declared  by  attor-      Z^*"' ♦ 

Dey  ;(o)  axid  this  is  the  proper  mode  of  taking  advantage  of  the 

objection  in  the  cue  of  plaintiffs        but  bankruptcy  of  the 

plaintiff  pending  the  suit  does  not  abate  it.(7)   When  t^femt 

cwert  has  oo  interest  whatever  in  the  subject  matter  of  the 

action^  consequently  ought  not  to  be  made  a  party,  and  she  sues 

with  or  without  her  husband,  the  *phiintifr  wiU  be  nonsuited      *  437 

on  tlie  gcnerul  issue  ;(r)  but  where  the  feme  was  iiilercstcd 

before  or  durine^  her  coverture  in  the  subject  inaticr  of  ihe 

action^  und  might  join  with  the  husband  but  sues  alone^  her 

coverture  can  only  be  pleaded  in  abatementi  and  cannot  be 

given  in  evidence  under  the  general  issue,  or  pleaded  in  bar  ; 

at  least  this  rule  obtains  in  actions  for  torts :(«)  and  if  the  plaintiff 

take  husband  after  suing  out  the  writ  and  before  the  declaratimi» 

the  defendant  cannot  give  the  coverture  in  evidence  under  the 

general  issue,  but  must  plead  it  in  abutcnicnt,(0  us  matter 

arisinj^  before  plea  or  pendinj^  the  suit>  or  /luia  darrein  coH' 

tinuance  if  after  issue  joined.Cv) 

Pleas  in  abatement  to  the  person  of  the  drfendanf  are  cover* 
ture,  and  infancy  when  the  parol  shall  demur.  Coverture  at 
*  the  time  when  the  supposed  contract  was  entered  into  may  be 
\  pleaded  in  bar  or  given  in  evidence  under  the  general  issue 
non-aiitumfiatt  or  non  e%t  /actum y(u)  but  where  the  objection 
docs  not  go  to  the  liability  of  the  /cmey  but  is  merely  that  the 
husband  ought  lu  have  been  sued  jointly  with  her,  as  where 
since  enterini!;  into  the  contract  or  commitiin^i;  the  tort  she  has 
married,  she  must  when  sued  alooei  plead  her  coverture  in 


(«)Luttt.  17.  3lnst.  a.  18.   Cro.  Salic  114.    1  H.  ni.  108.    Cro.  Jao. 

J»e.  Si.  Rac.  Abr.  AtMtcmentyB.  CU.   8  Bl.  He  p.  1236. 

1  Wcntw.  Index.  Gilb-C.  P.fl02.         (•)  3  T.  R.  fi5l.    «T.  R. 

(o)  Rr.  R.  475.  4f.6.   3  InsL  CI.  19.  Com.  Dig.  Ahatcnu  nt,  R.  C.  H.  AS. 

5-'k    cm,  11.    1  ^fo'I   F-nt.  '2?.     I  1  I,c-on.   If/J.    Sc-c-  the  form,  jv^i. 

W'ciiUv.  :>8.    Index,  iU.  sec  ibe  lurm,  vol.  2. 4l4.    1  Wentw.  47.  »nU  ludcx, 

2  Sauud.  209.  a.  9. 

ip)  2  Saiind.       n.  n.  5.  (()  6  T.  R  S65. 

(7)  2         374.   I  T.  n.  463.  3      (t)  4  Cast,  502. 
T.  It.  437.  («)  12  Mh!    101.     ST.  R.  5i5. 

(r)  Aute,  22-   4  T.  R.  361.     1  Sec  the  pmciicius  in  Iwr,  post, 

42.-;. 

Vol.  1.  [  40  J 
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I  Xrkaiti^  ft  abatement)  and  aver  thai  bvr  husband  is  liTing  and  iC  "the 
the  permt,    ^erenduiit  murry  aTter  the  comtnenceroent  of  Ihe  amt,  mch 

coveiuuc  cannot  be  pleaded  even  in  abatement. (r)  Infimey 
may  be  j-'leadcd  in  abatement  iii  actio?)  njion  u  speti^liy, 
when  the  defendant  is  sued  as  heir  (in  ihc  oljli  ^ition  ot  iiis 
ancestor}  in  which  case  the  parol  shall  dcmury  or  proceedings 
be  stayed  tili  be  comes  of  age  i(jf)  and  this  privilege  does  not 
extend  to  an  Infant  deriseeX')  To  the  plea  of  coverture  the 
plaintiff  cannot  reply  tliat  the  defendant  Uves  apart  fitnii  her 
husband,  and  has  a  separate  nr^dntenance  secured  lo  her  by 
deed  ;  for  whilhi  the  i  Llautni  of  marriage  subsists,  aiid  slic 
and  her  iiusbaiid  are  living  in  tliis  kin<,;(lom,  she  cannot  be 
sued  alone  iia)  but  where  the  husbimd  is  civiliur  nwrtum^  or 
ha»  been  transported^  or  is  an  alien  residing  abroady  the  &as 
may  be  replied  <A} 

Jt.  Jiekitinj  Fleas  in  abatement  fa  tke  count  could  only  be  pleaded  in  ac- 
t^jfhe  oiunt,  ^^^^       original  writ.    The  first  act  of  the  parties  after  ap- 

pcaruncc  and  adn.ission  oi  ilie  jiiiisdiciion  of  the  court  over 
the  subject  matter  of  the  cause,  and  of  ilic  ability  of  the  plain- 
tiff to  8tte>  and  the  defendant  to  be  svicd,  is  the  declaratian  or 
countf  after  which  formerly  tlie  defendant  mig;ht  demand  oyer 
of  the  writ»  and  then  the  same  being  set  forth  on  the  roll*  if* 
there  were  any  variance  between  the  count  and  the  writ*  or  be* 
tween  the  writ  and  a  record)  specialty^  fcc.  mentioned  in  the 
count,  the  defendant  wight  plead  such  variance  in  abatement 
*  439  clemur,^move  iii  arrest  *or  judij^nicrit  or  sustain  error.(c) 

But  as  a  variance  between  the  writ  and  count  could  in  no  c&se 
be  pleaded  without  craving  oyer  of  the  wriu(^)  and  the  defiend- 
ant  cannot  now  have  such  oyer,  such  variance  or  delect  Is  no 


(.(•)      r  n.  fi'Jr.  nac.  Al.r.  AI.:Up-  48-.    4  T.  K.  TT.    See  ihe  form,  port, 

nil.  {,  <i.    C.  1).  Ahjiu  nu  iit,  F.  "2.  vol  >i.  If  i.   Rasi.  061).  dG'».  :n9.  Bro. 

t         I  Ji.    Vvi.  Kl.z.  j^i.    .Set- the  Kc<l.  i  .        4  Ea^t,  4*5.  liLEoL^ 

form,  post,  %<»I.  9.  415.     3  Inst.  CI.  (z)  h  V,»i\,  ^nj. 

71.  I  Wvntw.  Iiid«i&,  la.  Tlie  form  00  ^  fcrm  Hep.  $45. 

i»i  I  Lutw,  t23.  is  Iwdy       pcicl,  toJ.  (*)  Selwyn't  N.  P.  236  |o4i1« 

(c)  2  \V  il*.  3'.' ;.  (  'MM  Dig.  Aliale- 

V-r)  Bae.  Abr,  Abmcnicnt,  G.    2  mini,  G,  S.   dlosLCLfiii  Ji«g.Pl> 

Su-u.  SI 4.  cl  viUeLMil.         a  Ld.  ii77,'27H. 

"'W-  C«i)  2  WiU.  m,  395. 
(y)  Cool  INg.  tit  lofiuit,  1>.  4  Eut, 
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longer  pleadable  in  abatement^  and  if  it  be,  the  plaintiff  may  ji  itdatintr 
sign  judgment  or  more  the  coon  to  set  it  aside^r)  nor  wiU  the  %^ 
court  set  aside  the  proceediiis  in  respect  of  the  wi- 
ance.(/} 

Fleas  in  tAattmtwt  to  the  wfit  or  MH  are  so  termed  rather  in  Jfetat/ttf 
finom  their  rff'ece  than  from  their  beint:;  siricily  such  plcub,  for  ^° 
as  oijer  of  the  writ  can  no  Ioniser  be  craved,  no  objection  cuii 
be  taken  to  matter  which  i%  merely  contained  in  the  'wru  ' 
but  if  tiie  mistake  in  the  writ  be  carried  also  into  tlie  declara* 
tion>  or  rather  if  the  dedaration  which  is  presumed  to  eorrei- 
pond  with  the  writ  br  bill  be  incorrect  in  respect  of  some  ex- 
trinsic matter,  it  is  then  open  to  the  defendant  to  plead  in 
abatement  to  the  writ  or  billl,(A)  and  there  is  no  plea  to  the 
decFaration  alone  but  in  bar.(i)  Flccts  in  abulcment  of  the  writ 
or  bill  arc  to  ihe  form  or  to  the  actio7i  thereof ;(_/)  Those  of 
the  first  description  were  fonnerly  either  mailer  apparent  on 
the  face  of  the  writ  or  b«llf(/r)  or  matter  deborii.{l)  i'orraeriy 
a  defect  in  the  form  of  the  writ  apparent  on  the  ^e  of  it»  as 
repugnancf,  variance  from  the  recordi  specialty,  fcc.  want  of 
sufiicient  *time»  between  the  teste  and  retDm,(X-)  or  in  actions  ^ 
by  oriji;in:iI,  the  omission  or  mistake  in  the  writ  of  the  defend* 
ant's  addition.^/)  either  of  estate,  deforce,  mystery,  or  plarii  of 
alK)de,(w)  were  pleadable  in  abatement  i  but  as  oyer  oi"  the 
Vil  li  can  no  lon{>;er  be  had,  an  omission  of  the  defendant's  ad* 
dition,  which  is  not  necessaiy  to  be  stated  in  a  deciaratiw^  can 
In  no  case  be  pleaded  in  abatement ;  and  if  it  be,  ihe  plaintiff 
may  sign  judgment,  or  apply  to  the  court  to  set  the  plea 
aside. 


(f.)  1  W  ^  V.  646,  Wr.    aB.k  p. 

(/)  2  Wils.  J93.  3  East,  107. 
Ante, 

ig)  S  B.  k  P.  399.  1  B.8t  P. 045. 
647,  f.48. 

(/')  L  H.  k  P.  64S.  10  Mod.  210, 
211. 

CO  10  M(Hl.  810.    S  Saunil.  m  d. 
CO  Com.  1%.  Abktcment,  II.I. 
17. 


(^■)  Com.  Hi-.  Abatomont,  H.  I. 
(/)  Ciii  1.  D;-.  AljHifincnt,  H.  17. 
(A )  I  Luiw.        J  Inst.  CI.  4y.  54. 
66.  ke. 

(/)  I  Hen.  V.  e.  5.   3  I»st.  C:i.  99. 

I/iI.  Knt.  5.  '2  liit  li.  C.  P.  5.  8.  I 
Strn.  556.  Ld.  Kuyra.  1541.  Vliist. 

(;h)  3B.  &P.a95. 
(»)  I  SattDfl.  316.  a.  3.    3  B.  k  P. 
995.  7  F^tt,  363. 


Digitized  by  ^Ogle 


440  OF  PLE-\S  IN  ABATEMENT. 

m  iMating     Pleas  in  eboteincni  to  the  form  of  the  irrll  are  Uuiefim 

now  pi  i.ici pally  for  mailer  df/iornjio)  existinf^  at  the  limt  of 
buiii^  oui  the  vviit  or  aribing  altcrward8,( /O  such  as  nubnomer 
ot  the  piaintifT  or  defendant  in  chribtian  or  surname.    It  was 
once  doubted  if  a  mistake  of  the  piaintiff  's  chrisiiaD  or  sar* 
name  were,  not  ground  ofnonstiitt  but  it  is  now  settled  tint 
the  mistake  must  be  pleaded  in  abatement  even  in  the  caae  of 
a  corporationf(7)  and  this  objection  cannot  be  pleaded  unless 
the  misnomer  aho  appear  in  ihe  (lecluraiion,(r)  for  the  plaintiff 
may  declare  in  his  right  naiac  ili(jui;h  the  name  be  mistake c 
in  the  process.    Misnomer  of  the  dijhidani  mui»t  also  be 
^  441      pleaded  in  abatement  iU)  and  if  the  ^christian  names  be  re* 
versed  in  order,  as  Richard  John^  instead  of  John  HUhard^  that 
may  be  pleadcd,(f)  and  a  person  sued  as  an  attemey  msiy  plead 
that  he  is  not  an  attorney. (v)  But  misnomer  of  another  defend- 
i.nl  cannot  be  pleaded  by  his  companion        and  if  the  declara- 
tiuu  be  a^aini>t  the  defendant  in  his  right  name,  though  Tariant 
from  tha;  in  the  writt  he  cannot  plead  in  abatenient.(w)  The 
consequences  of  a  misnomer  of  the  defendant  have  already  beeo 
stated  \{x)  in  addidon  to  which  it  may  be  collected  that  the 
proper  course  for  the  defendant  to  pursue  in  order  to  tske  ad* 
vantage  of  a  misnomer  in  the  processi  is  to  move  befiwe  ap- 
pearance to  set  aside  the  mesne  process  for  irregularity  .(v) 

C)ll:er  pleas  to  the  form  of  ihc  iLU'it  are,  thai  the  pluiiiurfs  or 
defendants  suing  or  bcini^  bued  as  husband  and  wife  are  not 
marricd^U)  or  that  one  of  ih^  piuumfl'&  or  defendants  was  hcci- 


(o)  Com.  Dig.  Abittemc'dt,  11^17. 

he.  Gilb.C.  P.  51. 
(/k)  Com.  Dig.  AlMtcment,  B.  17. 

(q)  in.  P.  An.  3  Vnstr.  935. 
Com.  Dig.  Abalcmenl,  E.  IS,  19,  20, 
SVin.  313.  Biie.  Akr.  Abate- 
ment,  1>.  See  the  pttcedenta,  post, 
'J.  418.    Lit.  Kitt.  4^   1  Eut,  542. 

(r)  1  B.  Sc  P.  645. 

(.f)  Hnc.  Ahr.  Alrjteinent,  9.— 
MisnoiiuT,  F.  Com.  Dig.  Abate- 
ment, P.  17,  18.atodSl|].  Rep.  190. 
See  the  fomn,  post,  vol.  8. 4l6,  417, 


418.  Lulw.  U).  Lil.  EdL  6.  2  RicU. 
Prao.  4. 

(OST.R.  19S. 

(v)  1  Wciitw.  6.  Pmc.  Reg.  ft. 

(//)  l.tilu  ilfl. 

(7cO  I  H.  be  l\  us.  3  Ea>^  167. 
Ante,  230. 

{x)  TidUV  Ppuc.  aa  edtL  582.  n.  i. 
hi  4t]i  cilil.  57.3.  n.  k. 

( j^)  t  U.  k  P.  6i;.  SedqikS  Em^ 

i«r. 

(i)  Com.  Dig.  Abaiciueiit,  K,.  6.  3 
Inst.  a.  69.    1  Wctttw.  luUex,  14 
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tlems  or  dead  at  the  time  of  the  iasuin^the  writ,(a>  or  any  other  III  JidaHns 

^  ^      to  inc  v^ni* 

pica  for  want  of  proper  panics, (A)  as  that  there  are  olhcr  joint 
contractors,  8cc.(c)  other  exL'cuiors,(r/)  or  administrators, (r)  or 
other  persons,(/ )  "not  joined,  who  ought  to  be  made  parlies  * 
to  the  suit*  The  pica  in  abatement  of  non-joinder  must  aver 
that  xhm  partf  omitted  ia  still  liTing.(jr)  We  have  already  seeOf 
wheo  considering  the  parties  to  the  action*  that  in  actions  on 
contracts  the  non-joinder  of  a  party  who  ought  to  be  made  €o» 
pUrintiJf.  will  in  general  be  the  ^rotmd  of  nonsuit)  and  need  not, 
tliough  ii  isuiy  be,  pleaded  in  ubuicn\cnt  ;(/;)  but  thai  m  ihe  c  ase 
of  executoi-5  or  assignees  of  a  bankrupt  and  others  suing  jure 
refircMtntatiQma<,  the  omission  can  only  be  pleaded  in  abate- 
mentjd'}  and  that  the  non^jdnder  of  a  person  who  ought  to  be 
diaile  a  c<i*plalntlff  in  an  action  inform  ex  deScto^  tu  ra«f|  trO" 
ver^  ireMpOMf  Uc»  can  only  be  pleaded  in  abatement ;(/)  and 
that  with  regard  to  defendants^  the  omission  of  a  joint  con- 
•tractor  must  be  pleaded  in  abatement.(4r)  and  that  in  actions  for 
torts,  no  advantage  can  in  general  be  taken  of  the  non -joinder 
of  a  dclcndanl.r/) 

Pleas  in  abatement  to  the  action  oi  the  writ,  arc  that  the  ac- 
tion is  misconceived,  as  it  is  in  case  when  it  ought  to  have 
been  in  tre8pa8a»(ifi)  or  that  it  was  prematurely  brought  :(n) 
but  as  these  mAttera  are  the  groutid  of  demurrer  or  nonsuit)  it 
is  now  very  unusual  to  plead  them  in  abatement  iio)  and  in  the 
King's  Bench  by  bill  the  writ  may  be  issued  before  the  cause  of 
action  accnied.(yk)   It  may  also  be  pleaded  that  there  *b  ano*  * 


(a)l  Doet.  Plat.  IS.  Biio.  Abr. 

Abatement,  L. 

(6)  Ante,  c.  1.  Parties  to  the  ac- 
tion,  />i'r  tolum. 

(<  )  AVe  tlu:  precedcnta^  post,  tol.  S. 
415,  4t6. 

{(I)  Cora.  Dig.  Abatement,  E.  8.  F. 
4.  kc.  3  Iiist.  CI.  SI .  Uasu  3;i5.  a.  1 
AVculw.       Reg.  140, 
•     (e)  3  Intt  CL  53.  But  334^ 

(/)  3  lust  CI.  53.  119.  t  Lutw. 
606.  t  East,  634.  t  Wcntv.  10!»  11. 
Index,  12. 

(  g)  I  Saund.  291.  a.  n.  8, 

{h)  Ante,  7. 


*  (0  Ante,  7.  13.  %  Sattnd.  Sftl. 

.3  B.  bt  P.  4n5. 

( /■)  Ante,  53. 
{k)  Ante,  tiU. 

(/)  Ante,  75,  76.  3  £as^  62.  Sed 
rid.  tJ  Nl-w  Rep.  .565. 

(m)  3  Inst.  CI.  ISO.  &0.  Com.JDig' 
Abatetuent,  (I.  5. 

(»)  Com.  Dig.  Abatement,  G.  6. 
th.  Aetioa»  B.  Lutw.  8.  13.  3  Inst. 
CI.  56.  Fortes.  334.  Clift  But.  10. 
18,  VJ.    Sed  qu.    Ld.  Raym.  1249. 

(o)  See  tlie  instanoea  of  mmoindert 
2  S.iund.  210.  a^ 

(iE')4£««t,75.  Ante. 
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///  jiehiHng  iiier  action  depending:  for  the  same  cause,(  q)  in  the  same  orHi^ 

•  to  the  terit,  . 

any  other  superior  court  at  WettmbMter^  but  ttic  pendency  of 

anoiliei*  suit  in  the  sherifr*s  or  other  inferior  court,  it  is  said, 

cannot  be  plendcd-Cr)    In  v^cneral  the  pendency  of  u  former 

action  must  be  pleaded  in  abutement.  but  in  a  penal  actioD  at 

the  suit  of  a  coninion  informer,  the  priority  of  a  pending  suit 

for  the  same  penalty  in  the  name  of  a  third  person,  mvf  be 

pleaded  in  bar,  because  the  party  who  first  sued  is  entitled  to  th* 

penalty       In  the  latter  case  the  p1ea»  when  the  two  suits  were 

commenced  in  the  same  term»  should  shew  the  precfte  day  of 

lime  wht  n  the  prior  siiit  was  commenced. (/;     I  hc  plaintllT 

cannot,  iilter  a  pica  in  nbaU-mcni  of  ilic  pci^doncy  of  'a  prior  suit, 

avoid  ilie  ciTeci  of  the  plea  t)y  discontinuing  tlie  first  acticHl 

which  was  pending  at  the  time  of  the  piea.(T>) 

.'VitfffMitf     It  wiU  now  be  proper  to  connder  the  effect^  guaUtUt^  an! 

firm  of  these  dilatory  pleas.    A  writ  is  divisible}  and  may  be 

abated  in  part  and  remain  good  as  to  the  residue and  the  de« 

fendant  may  plead  in  abatement  to  parti  and  demur  or  plead  la 

bar  to  the  residue  of  the  writ  or  declaration  ;  the  settled  rule 

•      bcinj^,  thai  il  the  pluiniiff  in  his  action  brought  either  ypoa  a 

general  writ,  such  as  debt,  detinue,  account,  or  the  like,  or  on 

a  certain  and  particular  one,  as  assuvipUt^  trespass,  case^  kc* 

•  444      Memands  two  or  more  thing.,  and  it  appear*  fiom  hi*  oMi 

shewing  that  be  cannot  have  an  action  or  better  writ  for  one 

of  them,  the  writ  shall  not  abate  in  the  whole,  but  stand  for  ee 

much  as  is  good,  but  if  It  appear  upon  his  own  shewing*  thai 

he  has  a  cause  of  action  for  all  the  things  demimded,  but  the 

writ  is  not  proper  for  one  of  them,  and  that  he  migiu  ha\'c 

another  in  aiioti.cr  form  for  that,  then  tlie  whole  writ  bhall 

abate. (i/)    Formerly  it  was  the  practice  to  plead  in  abatement, 

when  upon  the  fiice  of  the  plaintiff's  decUratiun  it  appeared 


(7)  Cnm.  IVi^'.  A!mt«mcQt,  IT.  *2V. 
Bac.  Al>r.  Al>i<lcMikcnt,  M.  Htm  the 
precctlfutf  l»ost,  vol.  'i.  418. 

(;)5Co.r.a.  SWils.  87.  Fitzg. 
313.  Bdko.  Abr.  Abatement,  M.  C^om. 
Di^'.  Abiitimciit,  II.  Ji.  M  L(l.  H;iy»u. 
lUiJ.  ^Sfd  tjuxi-i-r,  ir  it  wnx*  allc-ed, 
t)i:it  tlic  i.ifi'riQr  cuuri  hud  jux'uUic- 


(«)  Si<}  cr^a  Hep.  s.  91ft.  tc  post,  rtrt. 

8.  490. 

(t)  3  Burr.  1433.   1  Bl.  Rep.  437- 
^U*.  141.  9Stni.ll69. 
(v)  1  Salk.  3ie».  ft  Ld-Haym.  1014c 

Doci.  Vhic.  11. 

{,1)  U  Co.        b.   I  Snnu(\.  2S5. 
Ht-jf.  icm|i.  liHi-dw.  273.    i  H.  tc  V 
4'.U  but  sec  2  Sauud.  210.  in  iioicv 
and  SIO.  d.  nod  1  Snand.  285.  o.  71 
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that  a  part  of  the  plaintiff's  cause  of  action  was  not  well  founded,  ^ 
but  now  it  is  most  usual  to  deniur  to  the  whole  declaration  if 
there  be  a  misjoinder,  or  if  tljcre  be  no  misjoinder,  then  only 
to  the  defective  part.(«')  Where  the  matter  j^ocs  only  to  de- 
feat apart  of  the  plaintiff's  cause  of  action,  the  plea  in  abate- 
ment should  be  confined  to  that  part,  and  if  the  defendant  were 
to  plead  to  the  whole,  his  plea  would  be  defective  but  if  a 
plea  in  abatement  contain  matter  which  goes  only  in  part  a!)atc- 
ment  of  the  writ,  and  conclude  wiih  a  prayer  that  the  whole 
writ  may  be  abated,  the  court  may  abate  so  much  of  the 
writ  us  the  matter  pleaded  applies  to,  if  there  be  a  pica  to  the 
other  parts  of  the  declaration. (v) 

As  these  pleas  delay  the  trial  of  the  merits  of  the  acliony 
the  greatest  accuracy  and  precision  are  required  in  framing 
them  ;(z)  they  should  be  'certain  to  every  intent,  and  be 
pleaded  without  any  repugnancyiCz)  and  must  in  general  give 
the  plaintiff  a  better  writ  or  bill,  and  therefore  a  plea  of  misno- 
mer in  tlie  christian  name  must  state  what  is  the  defendant's 
surname. («)  This  is  the  true  criterion  to  distinguish  a  plea  in 
abatement  from  a  plea  in  bar  ;C6)  and  where  the  subject  mat- 
ter of  the  plea  lends  to  shew  that  the  plaintiff  cannot  maintain 
any  action  it  should  be  pleaded  in  bar  and  not  in  abatement  ;(c) 
therefore  where  the  action  is  by  an  adniinistrator,  stating  a 
grant  of  administration  from  a  bishop  of  a  peculiar  diocese,  a 
plea  of  bona  notabilia  should  be  in  bar  and  not  in  abatenient, 
because  it  shews  that  the  plaintiff  has  no  right  to  sue  at  all  in 
the  character  of  administraior.(J)  Great  accuracy  is  also  ne- 
cessary in  the  form  of  the  plea  as  to  the  commencement  and 
conclusion,  which  it  is  said  make  tlie  plea,(r)  and  a  plea  which 


(rr)  Sec  the  cases,  2  SnuuU.  210.  in 
notes, 
(j  )  5T.  R.  357. 

(.V)  I  H.      P.  4-.'0.  2  Rniind.  210.  d. 

(r)  3  T.  II.  IH6.  Willes,  42.  '2  Kl. 
Ilei.  K'lUj.  2  Suiuul.  20y.  b.  ii.  J. 
Com.  Di;;;.  Al>Hteineitt,  I.  II. 

(r)  Co.  I  jt.  3.1.5.  Cr(».  .lac.  82.  9 
Ia'v.  67.    3  T.  It.  186.    Willes,  42. 

(«)  8  T.  K.  515,  516.  Bttc.  Abr. 
Midiiomcr,  F.  , 


(A)  «if>wnl.  130.    I  Sjiuml.  2r4.  n. 
4.  2SV.  n.  4.    2  H.  Sc       125.    4  T. 
Ii.  227.     6  Kusl,  6i)U.     Com.  Dig. 
AJ>Htemtnt,  I.  I,  2f 

((•)  4  T.  H.  227. 

(J)  1  Sauiul.  274.  n.  3. 

(<•)  l.»tch.  178.  2  SjiiukI.  209.  c.  d. 
2  iA.  Kuvm.  1019.    Hut  see  the  cu- 
tties referred  to  iti3  T.  K.  186. 
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qraUtia  mtd  cfMicliided  with  praying  judgment  ^if"  (msmd  of  ^^o^**)  M 
phdmifi''s  biUyWas  held  ImkI  on  demumrf  tlMMigh  the  wonb 

"  and  that  the  same  may  be  quashed"  were  also  added.(/) 

The  i^^cncral  rule  which  prevails  in  pleading  is,  that  a  mere 
prayer  orjud^^ment,  without  pointing  '  ut  the  appropriate  judg- 
ment^ is  suilicient,  because  the  facts  being  shewni  the  court  arc 

*  446  bound  to  pronounce  'the  proper  judt^ment ;( 5*)  aJKl  upon  that 
principle  it  has  been  held»  that  if  a  plea  which  contains  matter 
in  bar  of  an  action  conclude  in  ahattmtni^  it  is  a  pka  in  bar 
notwithstanding  the  conclusion  and  final  judgment  shall  be 
given  upon  iiy  fur  if  the  plaintifr  have  no  cause  of  action  he  can 
have  no  \viit.(/i)  Bui  ihe  unxicly  ol  the  courts  to  liscourage 
diiatoiy  pleas  has  induced  them  to  depart  from  flii-  rule  in  re- 
gard to  the  effect  of  the  beginning  or  conclusion  ot  such  pleas ;  ' 
and  if  a  plea  which  contains  matter  only  in  §datement  conclwte  . 
in  bar  and  is  found  against  the  defendant  it  is  a  plea  in  bar,  and 
final  judgment  may  be  given,  because  by  pn^g  judgment  if 
the  plaintiff  shall  maintain  action^  the  defendant  adndta  A» 
writ  to  be  good.(f)  So  a  plea  which  be^^ina  in  har^  though 
it  con'uiius  matter  in  abatrmint  and  concliiilcs  in  abulcmcnl,  is  a 
plea  in  bar  and  final  judL^nicnt  vwu  be  given. (y)  It  is  not  nc- 
cessaiy  iu  a  pica  in  abatement  to  state  any  venue  for  the  £acU 
therein  averred,  because  they  shall  be  tried  where  the  action 
is  laid  \{k)  and  if  it  be  pleaded  that  another  person  who  ought  to 
have  been  sued  with  the  defendant  is  alive,  to  wit,  in  ^(Mt,  it  is 
mere  surplusage,  and  will  be  considered  as  pleaded  without  any 
venue,{f)  Du/)licitij  in  a  plea  of  this  description  is  as  objection* 

m  ^7  as  in  a  plea  in  bar,  and  therefore  the  ^defendant  cannot  plead 

two  outluuries  or  two  cxconuminications  in  abatement,  for  one 
would  be  sufficirnt  lo  abate  the  writ,(//0  but  misnomer  of  chris- 
tian and  surname  may  be  pleaded  in  one  plea.(it)  The  court  will 
not  permit  a  defendant  to  plead  at  the  same  time  in  abatement 


(/)  r»  T.  R.  185. 

(ir)  4  KMt,  MS.  509.  I  Bfiimcl.  97. 
u  .  1  ■  Iliit  see  the  argument  in  3  T.  R. 

(/O  3  Sauuil.  2UU.  c.  36  Uen.  VL 
e.  18. 

(1)  I  Enl,  636.  3  SaQnd.  909.  d. 
9  Ld.  Rayni.  tOlS,  1019. 694. 


O*)  2  Saiind.  209.  note  c.  0, 
Bm.  Abr.  tit  Almtemeat,  P.  1  Ul. 
Kaym.  694. 

{k)  7  T.  R.  243.  I  Sauad.  S. «. 
Bac.  Ahr.  tit.  Abatemeiit,  P. 

(/)  Id.  ibid. 

(in)  B««.  Abr.  lit.  Abttcmeni,  P. 
(ti)  Bao.  Abr.  MiinMBei^  F. 
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ftnd  in  bar  to  the  same  matteri  as  non  eat  factum  and  coverture  Quvlitie*  and 

of  the  plaintiff  since  making  the  bond  ;(o)  but  in  some  cases  J^*'"*' 

the  defenduit  soay  plead  io  abatement  to  one  part,  and  either 

in  abatement  or  bar  to  the  other  part  of  the  same  dedara- 

lion  iifi)  and  hi  an  action  againat  two  defendantSt  each  may 

plead  distinct  matter  in  abatement  of  the  same  suit  }(f  )  or  one 

may  plead  in  abatement  and  the  other  in  bar.(r) 

The  Jbrm  of  a  plea  in  al)at.ement  may  be  more  pai  licuiurly 
considered  under  the  followinj^;  heads:  1st.  As  to  the  title 
of  the  term  ;  2dly.  The  commencement  3dly*  The  bcxly  or 
subject  matter :  and  4thly.  The  conclusion. 

-With  mpecyi|ghe  ftVfe  qf  the  term^  as  pleas  to  the  jurist 
dMon  of  the  etSjptod  in  abatement^  ought  to  be  pleaded  be* 
fifN  a  genend  ii#artancet  and  within  fimr  days  inehuive  after 
the  delivery  or  filing,  and  notice  of  the  declaradoti,(8)  such 
pleas  should  in  general  be  pleaded  of  the  term  in  which  the 
writ  was  returrmble,  unless  the  declaration  be  delivered  or  filed 
in  vacation,  or  so  late  in  the  term  that  the  defendant  is  not 
bound  to  plead  to  it  of  that  term,  in  which  cases  the  defend* 
ant  nacf  within  the  first  lour  days  inclusive  of  *the  next  term  #  448 
plead  to  the  JurUiUetion  ^  the  cowr/,  or  in  abatement,  entitling, 
however,  his  plea  of  the  preceding  term»(/)  or  he  may  plead 
to  the  jurisdiction  as  of  the  second  term  with  a  general  efieeial 
im/iarlance^  which  is  with  a  saving  of  all  advantages  and  excep* 
tions  whaLbocvcr,(vj  or  he  may  plead  in  abatement  of  the  se- 
eond  term  with  a  special  imparlance,  which  is  a  saving  of 
all  exceptions  to  the  writ,  bill,  or  coiuit.(u)  If  either  of 
these  pleas  be  entitled  of  a  subsequent  term  to  the  declara* 
tioUf  and  without  the  proper  special  imparlance,  the  plaintiff 
my  either  sign  judgment,(iir)  or  apply  to  the  court  by  motioii 


(&)  Rep.  temp.  Ilardw.  135.  tlie  furm  ol  Uic  cuu^,  i>ost,  vol.  2. 

(/»)  Com.  Dig.  AbKtemenl*  I.  5.  40$. 

Ante»  443.  (if)^nte,  424.    Rae  Abr.  1.  tit. 

(y)  Id.  I.  6.  Abntcmcnt,  C     2  Sauiid.  n.  2.  See 

(r)  Id,  I.  7.  the  form  of  the  ciiUy,  post   vol  '1 

0)  Ante,  422,  406,  40r.    Com.  Dig.  AbaUmcut,  I. 

(0  Ante,  423.  fice.  TT.  H.  447.  tt.  SOS  Saund.  I .  n.  i. 

&  18ttlk.a67.  Gilb.K.B.S44.  (w)4T.9.S«>.  7 T. R. S18. 

{v)  Antr,  432    Com.  Dig.  Abate*  D-d.    S  Saood.  1.  D.  3. 
«sent,  I.  19.  9  SMind.  t.  a.  9,  See 

Vot.  I.  C  41  ] 
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QtioUftct  and  to  set  it  asicle.(x)  or  he  may  demur  to  \U\y)  or  allege  t1i«  5m» 
pirlanc  c  in  his  rcpiication  by  way  of  estoppel ;(::)  bui  if  the 
pUiuiiff  reply  lo  the  plea  uosteitd  of  demuning  or  uUegiog  tke 
.   estoppel,  the  fault  is  aided.(a) 

The  commmeement  of  these  pleas  maf  be  can«dered«  1st. 

■ 

As  to  the  statement  of  the  appearance,  either  in  person  or  bf 

attorney  ;  2dly  The  n  ature  of  the  defence,  and  Sdly.  The 
prayer  that  the  bill  or  wi  n  may  be  (;u.4i»hed.  8<c. 

Picas  of  misnomer  must  not  begin  witii  the  words  **  and 
H         ■      the  Motd  C  D  sued  by  the  name  of  or  ^  and  hr  against 

whom  the  plaintiCr  hath  exhibited  his  bill  by  the  name  d 

B  X)/'  See.  for  that  would  be  repugnant .(6)  Pleas  to  the 
jurisdtctioii  must  be  pleaded  in  person,  becuUse  the  appoint* 
meni  of  an  attorney  of  the  court  admits  its  jurisdiction  ;ff) 
but  picas  in  db.itenient  in  gener.il  may  be  pleaded  hy  attorney, 
because  the  jurisdiction  of  the  court  in  the  latter  case  is  not 
disputed,  e/)  The  principle  to  be  extracted  irom  the  cases  Is 
Stated  to  be,  that  a  defendant  cannot  plead  by  attorney  in  tfidse 
cases  where  the  doing  so  would  contradict  the  import  of 
warrant  of  attorney Tt  appears  advisable  to  frame  pleas  of 
misnomer  as  if  pleaded  in  person  and  not  by  attorney,  thouph 
there  are  decisions  that  the  plaintift  cannot  dcn»vir  on  account 
of  a  mistake  in  this  respect,  but  should  refuse  to  accept  the 
plea ;(/)  coverture  also  should  be  pleaded  in  person .(5')  mi 
where  an  infant  pleads  it  must  be  by  guardian  and  not  tiy  at* 
tomey  or  ftrochtin  afl>y.(A} 

The  nature  of  defence  has  already  been  stated  ;(0  pleas  to 
the  jurisdiction  and  in  abatement  should  be  af^r  half  and  be- 
fore full  defcDce.(^)    It  is  udvi^aable  tu  mukc  the  iotmer  de- 


( y)  6  T.  R.  369.  t  Wila  Ml.  « 
B.l(  P.M.  dlMtQ.40.  SSftttnd. 
I.  n  5 

(:)  '2  Sauiid.  1.  n.  2.  See  the  form 
of  c»top|>cl,  1  Lutw.  1  AVcntM'. 
Index,  19.  S  toM.  a.  30.  Clift  IS. 
'  ^411.   l«.|d.5a  90.pl.5S,  si. 

(«)  «  Sautxl.  1.  n.  '2.    1  Vcut. 

(6)  Am*-,  41!,  412.  5  T.  R.  4A7, 
ST.li.S15.   3  Wilt.  413. 


(r)  A  iitc,  413.  ^  Sanad.  900.  h. 
Siimmiiry  on  Ptetidini^  51. 
(</)  Ante,  419.   2  Stiund.  909. 
(r  )  SummRi  y  on  I*Ieadiiig,  50.  k«. 

(  /  )  'i  SaiincJ.  eiw  b.  f.  I  IjI. 
Knyni.  ^uli.  Siiniuiar}'  on  I'lcMiut^ 
50^  51. 

)  9  Sarnid.  909.  e. 

(A)  Ante,  41 '2.  8eedMpcca«dtBt. 
|K)st,  vfil  «2.  410. 

(0  Ant*-,  41210  414* 

O)  Ante,  414. 
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tuMRf  tlunigh  it  seems  qnestkmable  whether  the  plabtiff  could  ywgtfe?  and 
demur  for  the  omission,  or  object  otherwise  than  by  refuiun^ 
to  accept  the  plea.(4r}  .  ,t 

•Pleas  to  the  jurisdiction  and  personal  privilege  to  be  sued       •  450 
in  unoiher  couj  l,  u.sually  c ammence  wiihout  any  prayer  ol  jud»>;- 
ment,  and  conclude^     and  this  he  the  said  plaintiff  is  ready  to 

verify,  wherefore  he  prays  judgment,  if  the  suid  court  of  our 
^  said  lord  the  king,  here  >vi;i  or  ought  to  take  cog;nisance  of 
^  the  aaid  plea,"  or  whether  he  ought  to  be  compelled  to 
^  answer but  tometimes  these  pleas  commence  also  with 
a  similar  prayer.im) 

In  pleadin)^  to  the  fteratm  of  the  piuintiff  or  defendant,  in  re* 
spect  of  dimbtliiy  10  sue  or  be  sued,  and  not  merely  on  account 
of  il.e  noii-joindcr  of  anotUtr  parly,  the  pica  should  conclude 
with  a  prayer  if  ilie  plaintiff  ought  to  be  answered,"  or 
<^  whether  the  defendant  oui^ht  to  be  compelled  to  answer  t\n) 
and  these  pleas  freciuetilly  bej^in  with  a  similar  prayer,  as  alien 
eaemf,  ficcfo)  and  a  plea  of  this  description  concludmg  to  the 
writ  would  be  bad  but  pleas  of  coverture  of  the  plaindff 
or  defondanti  as  the  objecdon  goes  rather  to  the  non-joinder  of 
the  husband  than  to  the  dlsaUlity  of  the  feme^  conclude  to  the 
writ. (7)  If  the  defend»»nt  plead  that  the  plaintiff  is  cxcom- 
inuiiiLMtcd,  or  any  other  temfiorary  dt.saluliLy,  the  plea  should 
conciude  with  pr^iying  that  tl>e  suit  may  remain  vithout  day 
until-.  &:c.(r)  and  where  'death  of  the  plaintiff,  since  the  i&su-  451 
ing  of  the  writ  is  pleaded,  it  should  conclude,  if  the  court 
will  further  proceed,  8cc,(«) 

Where  the  defendant  pleads  in  abatement  to  the  ivrt/,  for 
m^ter  appartnt  on  the  face  of  it,  it  is  said  that  he  should  be> 
gin,  as  well  as  conclude,  his  plea,  by    /iraying  Judgment  the 


{Jc)  Cora.  Dig.  AbRtement,  I.  td.  (/>)  Com.  Dig.  Abatement,  1.12. 

Skin.  SSA  Ante,  (if)  Port,  vol.  «.  414^  415.  LiL  Ent 

(0  S9«aml.  '209   (f.    Com.  Dig.  V.  VU.   Asi.  Kiit9.    Slnit  CL  70. 

Abutemcnt,            H;tc.  Abr.  Ab«le-  1  Wcntw.  47. 

ment,  P.    Aiilc,  4.53.  (r)   12  Mod.  400.    3  Lev.  208.— 

(m)   See  Ute  j>r«iuei]fcnt«  8  T.  U.  Luiw.  19.     I  Sti*a.  521.     3  l»at.  CI. 

•St.           vol  9.  414k  IS.  SSftttnd.  810. 

(n)  2  Stiund.  9.  h.  10.  S00<  d.^  («)  Com.  Dig.  Abatement,  I.  It. 

t^tch.  t7H.    Lil  Rut   t.  9  Lev.  I2Q.    4  Csit,  50SL  SSwind. 

(9)  Lil.  £nC  1.   Laitw.  I6OI.  A«L  209.  d. 

£ut  11. 
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QMoli<to  0id  ^  w^t,  mud  that  the  tame  may  be  quatked.**{ty  But  wbm  Cii9 

"^^^  pica  is  lor  mailer  dehors^  as  misnomer,  £cc.  the  plea  should 

only  conclude  with  that  prayer. (t)    Tlic  courts  having  imiw 
estahUahed  a  nilet  that  oyer  of  the  writ  cannot  be  allowed,(u) 
«  variance  between  the  writ  and  comity  or  declaration,  can  be 
no  longer  pleaded*  and  many  of  tbe  decinons  in  the  booke  m 
to  the  form  of  the  plea*  are  no  long^  applicable,  and  now  in 
general,  a  plea  in  abatement  of  the  writ  may  be  both  of  tlie 
■writ  and  declaration,  and  it  must  be  so  whtic  iL  is  iiUtncLd  lo 
plead  in  abatement  only  ot  part  of  tlic  writ,  and  the  cause  ol 
abatement  arises  only  on  some  of  the  counts  in  the  declara- 
tlon.(w)   If  the  action  be  by      the  plea  should  conclude  bf 
praying  judgment  of  the  billy  and  not  of  the  declaration  on^ 
which  is  a  conclusion  In  bar;(x)  it  may,  howerer,  be  of  the 
#  452      ^1      decIaration,(f/)  and  *if  a  plea  in  abatement  to  the  wiii 
were  to  conclude  il  liie  dciendant  ought  to  answer  to  the  said 
lull  ii  is  insnfficicnt.Cz) 
^Xffidavit  of       At  common  law  when  the  defendant  pleaded  a  Joreitpi  pica, 
the  nature  of  which  has  already  been  stated^Ca)  he  waac^liged 
to  nuike  oath  of  the  truth  of  it ;  but  this  was  not  necessary  in 
t|ie  case  of  a  plea  to  the  jurisdiction  or  any  plea  in  abaie* 
m€nt.(6)   But  now  by  4  Ann,  c.  16*  s.  11.    no  dUatwy  plea 
shall  be  received  in  any  court  of  recordy  unless  the  pany  of- 
fering  such  plea  do,  by  aflklavit,  prove  the  truth  tlu  i  cof,  or 
"  shew  some  probable  matter  to  the  court  lo  induce  ihera  to 
^  believe  that  the  fact  of  such  dilatory  plea  is  true.**  This 
statute  extends  to  criminal  as  well  as  civil  caseey(c)  and  not 
only  to  pleas  in  abatement  but  to  aU  dUatcry  pleas,  which  If 
found  unuiie  would  not  determine  the  action,  and  are  only  in 


CO  2?an',rr  200.  a.  n.  1.  209.  d.  (//)  Ti.M'9  Prac.  4th  edit.  5-7.— 

Com.  Dig.  Abatement,  1. 12.    i»utw.  Post,   vr.l   2.  416,417.     Com.  Dtg> 

II.    12  Mod.  5*25.  Ab^ltment,  i.  12. 

(r)  Id.  ibid.  (z)    Saaiid.  909.  d.    S  Mod.  146 

(«)  1  n.  &  P.  646.  n.  b.    1  SMind.  1  Salk.  897,  993.    3  Bi.  Con.  301 

SIR.    6  T.  R.  364.  Sec  the  propriety  Com.  Dig.  Abatement,  i.  12. 

of  ihii  regulftfion  questioned ia 3 fi.  (a)  Ante,  420.     I  Samid.  os.  n  1. 

k  F.  399.    7  East,  384.  (A)  1  Satind  9H.  n.  1.    Carlh.  40?^ 

(v)  3  Saund.  210.  0.  Styles,  4.i5.    5  M<jU.  ooJ. 

(t)  «  Saund.  909.  d.    5  Mod.  144.  (c)  SBurr.  16ir, 
19Mod.mS.C.  to  Mod.  108.  SIC, 

£11.  % 


Digitized  by  Google 


OF  PLEAS  IN  ABATEMENT.  452 

delay  of  it,  as  aid  [)i  iv  cr,  in  ii  real  action, («/J  or  a  pica  in  scire  ^'ij^davii  of 
jacias  A^unai  icrtcniints  that  there  is  iinolher  icricnanl  not 
named)  though  these  pleas  are  not  strictly  io  abatemeDt.(<^) 
But  such  pleas  in  bar  as  m  tiaually  tanned  sham  pleas,  are 
not  dUaioiy  pleaa  within  the  meaning  of  this  statute ;  and  an 
affidavit  is  not  necessary  in  all  cases,  for  the  satme  extends 
only  •  to  such  matters  as  are  dehon  the  records  and  not  to  stich 
matters  a:>  will  appear  to  the  coun  ua  inspection  of  their  own 
procee<iiugs,(./')  "as  the  want  ot  addition  in  an  oi  iginal  writ  4^  453 
when  that  matter  was  pleadable  in  abatement)(^)  or  privilege 
as  an  attorney  of  the  same  coart*  to  be  sued  by  blU  because 
in  the  first  Instance  the  defect  in  the  writ  is  qiparent  on  the 
&ce  of  it ;  and  in  the  latter,  the  court  by  examinatioo  of  their 
own  record,  may  ascertain  the  truth  of  the  plea  ;  but  where 

the  dclciidaiiL  jjlcadcd  A'lcv  oyer  of  the  oiiguiai  that  it  was  not 
returned,  the  court  bci  umcIc  tlie  plea  for  want  of  an  affidavit. (/) 
The  ati\duvit  may  be  made  by  the  defendant,  or  a  third  per- 
son,(y  )  and  before  the  declaration  is  actually  filed  or  deliver^ 
edsUr)  it  muat  be  ptoperly  intituled  in  the  cau8e,(/)  and  be  posi- 
tive as  to  the  truth  of  every  fact  contained  in  the  plea,  and 
ahoitld  leave  nothing  to  be  collected  by  inference  ;(m)  it  should 
be  stated  that  the  plea  is  true  in  substance  and  fact,  and  not 
merely  that  the  plea  is  a  true  plea  and  if  there  be  no  afRda- 
vit,  or  it  be  defective  in  any  particular,  the  plaintifl'  may  treat 
the  plea  as  a  nullity,  and  sign  judg^ent,(o)  or  move  the  court 
to  set  it  aside.(^)  «  45^ 

*  Where  misnomer  either  of  the  plaintiff  or  defendant  is  JRepUcathn 
truly  pleaded,  the  plainUff  may  amatd  his  declaration,  and  need  ^ctUn^$/'^ 


(J)  2  B.  k  P.  384.  S  Saitnd.  210.  c. 
(e)  S  Saund.  810.  e. 

(/)  3  B.  k  P.  397.  Pi-ac.  Re^.  5. 
L4I.  Huym.  1  mo.    S«yci-*s  Rep.  -293. 

(<r)  L<l.  Kavm.  l-i(K).  Prac.  Reg.  5. 

(/i)  Claridgre,  gent,  one,  btc.  ads. 
MiiMlouga),  Trin.  Tern,  47  Geo.  IH. 
K.  B.  3  a  k  P.  S9r.  Bat  tee  « 
StrA.  738.  and  Com.  Dijf.  Abatement, 
D.  6.  If  the  plea  he  nntnic,  or  tin- 
defendant  has  re»ased  to  b<'  an  ullor- 
iiey,  the  plea  may  be  set  a»ide.  Frac 


(0  I  SLra.  C,39.    2  Ld.  Raym.  1409. 
(i)  Barnes,  944.   Phie.  Reg.  tf. 
(Jb)  4  EMt,  S4S. 

(0  n.ic.  Ahr.  Abatement,  O.  f 
Stra.   ll»"tl.    Ranus,  r>4S. 
(w)  Saver's  Hep.  293. 
(n)  2  Stra.  705.    Sec  the  prece- 
dent*, Lil.  Ent  1.  and  post,  voi  9. 
419. 417. 

(0)  2  .<>aand.  210.  c.  1  T  li  '277- 
689.   5  T.  R.  210.    7  T  K  ^'j*?. 

(J>)  I  Stra.  63%.  Sajer's  Rep.  ly. 
99s.   S  BtUT.  1617. 
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BcpJieaHtm    not  enter  a  cassetur  billa  or  "  breve         but  wli^re  tlHS  nrni" 
ntsil^^,^  joinder  of  one  of  several  defenddnts  is  pleaded,  tlic  pKimiff 
cannot  amende  but  must  enter  a  cassetur,  and  commence  a 
fresh  action^r)   And  when  the  plea  is  true,  and  Che  pWintiffis 
not  at  libeitf  to  amend,  he  should  enter  biA  twttftur  befoe  bm 
commences  a  fresh  action*  ibr  otherwise  the  defendeiit  any 
plead  in  abatement  the  pendency  of  the  first  aci3on  (s)    If  ifae 
plea  be  untrue,  in  fact,  the  pLiimifl  bhould  re/ily  ;  or  if  it  be  in- 
sufficient in  point  of  law,  he  may  rf^mwr,  and  in  some  cases  sign 
judgment,  as  for  want  of  a.  plea       though  if  the  plea  be  mere- 
ly defective  in  point  of  form,  the  plaintiff  should  demnr<«) 
And  where  the  defendant  has  appeared  in  the  osme  Iqr 
which  he  was  snedi  such  appearance  may  be  replM  by  wtf 
ofea(   f  lM  When  the  plea  consists  of  matter  of  &ct,  wlndi 
the  plainiitT  denies,  the  replication  may  begin  without  :  ny  alle- 
gation that  the  w  rit  or  bill  ought  not  to  be  quashed        it  must 
nut  be  as  to  a  ]>!ea  in  bar,(x)  because  that  would  be  a  discoQ- 
ttnuancei  but  should  conclude  to  the  country ;  and  whkli  ii 
#  455      proper  where  to  a  plea  of  ^misnomer  the  ptaintilf  repttes  tbst 
the  defendant  is  known  as  well  by  the  one  name  as  tke 
other       there  are,  however,  precedents  in  which  the  plaintiff 
has  concluded  with  a  formal  travc  rse  and  veriilcuiiuu  ;(r)  and 
when  tiiis  is  adopted,  it  was  laid  down  by  Lord  HoU,  that  the 
plaintiff*  ought  to  pray  damages*  because  if  it  be  found  against 
the  defendunti  the  jury  must  assess  the  pliuntiff 's  damfes» 
and  final  judgment  is  to  be  given ;  but  where  the 
fesses  the  defendant's  plea,  and  avoids  it  by  other  new 
he  should  not  pray  damages,  but  must  maintun  bis  writ(a} 


(7)  7  T.  R.  698.    3  Anstr  o;,5.    1  if  Uie  pit :»  cmnmenoc  or  conclade 

B.  &c  P.  40.    It  is  tlie  pmctice  ant  to  im^>m{icrty  in  bur.   llac.  Abr.  Abxtco 

permit  inch  ameadiaeot  if  the  4e-  laent,  S.   Com.  Dig.  Abatenent,  L 

IbiMlant  has  prevhushf  miide  « tender.  15. 

(»•)  Sec  the  fonu,  pOBt»  ?o|.  8.  SfiO.  (t )  1  R  .  ft  P.  60.   I  £ast,  $4«.  t 

(»)  Ante,  443.  n.  T«     Bae«  Abr.  Wils.  307.    Sec- tlie  pr«>cerk  nt»,p<*^ 

Abiitement,  VI.                     .  vol.  2.  .WJ,  iiyo.    1  Wentw. 

(0  J  It.  k  p.  3&5.  (x)  LH.  EttL  I,  8.    Co.  Bnt.  160* 

(ti)  sr.  n.  m,  (a)  «  Saund.  811.  n.  3.    8  Mai. 

(v)PoM,Tol.8.  S9a.  SKewRep.  fiSI.  1  Ut. Rajin.  8SS.  594.  «  LI 

453.  Tf  ixm.  I02i.    Bac  Abr.  Aba tt- meat, 

(w)  1  n.  J<.  P  6(.  P.   Com.  Ui^.  Abatrraent,  J.  i8»  6« 

(.r)  Cartii.  isr.    Com.  Dig.  Abate*  Uie  prc«edciiU«  L  \^em.«. 
meat,  1. 15.   1  B.  k  P.  6t  AUter^ 
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If  m  replieation  to  a  plea  in  abatement  of  the  wnV,  begin  <*that  RepUeaHom 
•*the  Sditi  Ui.'clai  aiii)n,  "  uu^lu  not  to  be  quashed,  Lui  conclude 
properly,  il  ib  butliciciu  ;  for  such  words  may  We  rejected  as 
surplusag^e  :  and  ii  is  not  necessary  in  ihe  beginning  of  the  re- 
piicHtioo  10  say  that  the  writ  ought  not  to  be  quashed  ;  fov  in 
fUfOur  of  the  phuutiff  the  court  will  give  judgment  according 
to  th«  fiiclt  without  reference  to  the  prayer  of  judgroent(6)  If 
•n  issue  tn  fact  be  joined  upon  the  replication,  and  found  for 
the  plaintiff,  the  jury  should  assess  the  damages,  and  the  judg- 
ment is  peremptory  for  the  delay,  (juod  recuperet y^AwA  not  quod 
retfiondeat  ;(c)  and  the  same  rule  prevails  in  indictments  for 
misdemeanours)  though  in  cases  of  felony  iajavorem  vUe^  it 
is  otherwise. (</) 

*If  the  pLuntiff  demwt^e)  it  does  not  appear  to  be  necessary  ^  AS% 
40  assign  any  apectal  causest  for  it  has  been  decided  on  the 
•tatnie  of  E&uAeih^  (the  language  of  which  is  similar  to  that 
pf  the  statute  AJm.c  16.)  that  the  statute  only  appliea  to 
pleas  in  bar  :(/)  however,  it  appears  most  advisable  to  demur 
specially  where  the  pie  v  is  merely  informal. (^)  Where  the 
plea  properly  commences  and  concludes,  as  in  abuicnient,  but 
is  insuilkieni  m  some  other  respect,  the  demurrer  should  pray 
judgment  that  the  defendant  may  answer  further  thereto,  or 
nerdy  with  the  latter  words,  and  should  not  conclude  with  a 
prayer  of  damages ;  for  the  phuntiff  ought  not  to  conclude  in 
har»  hut  only  affirm  his  writ.(A)  So  where  the  plaintiff  refiHf 
m  A  plea  in  abatement)  and  the  defendant  demurs  to  the  repli* 
cation,  the  plaintiff  should  not  conclude  his  joinder  in  demur- 
rer with  a  prayer  of  jud-^ment  of  his  debt  or  damaf^es,  but 
should  merely  pray  that  ilie  defendant  may  answer  over  airain.(/) 
And  where  the  plaintiff  demurred  to  a  pica  in  abatement,  as 
.in  bar,  praying  judgment  and  damages,  and  the  defendjsnt  joined 


{b)  1  B.  b  P.  60.  (J)  fLd.  Raym.  lOtS.  and  tee  1 

(r)  t  Kmt,  SU.  « Wils.  SSI.  Ctmi.  L«l.  llHyin.  337.   1  Salk.  194.  Ti<kl*a 

pig.  Abatement,  f.  14,  15.  Bnc.  Abr.  Prac.  4tli  eiJit. 

Abatement,  P.   S  Saiuid.  Sia  a.  3.  {g  )  ^  T- 

Ciill.      P.  53.  (A)  2  SauaJ.  210.  g. 

(r/)  8  East,  107.  (i)  1  WU«.  908.  3  Saond.  ilO.  %. 

{e)  See  the  fweeedetits  w^erred  to  810.  n.  S. 

in  2  Saiinii.  210,  n.  2.    PiH»r,  vol.  i. 
079.  end  joiader  thereto,  id.  682. 
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456  OV  PLEAS  m  ABATEMENT,  See. 

ItepScatkiu  as  in  bar,  it  was  held  to  be  a  discontinuance,  became  ^  <fc- 

wul  ntlt£r  /fi'o-  .     ,  ,         ,       •  . 

taeditigt.  iiuii  rer  in  bar  was  no  answer  to  the  pica  in  abatement,  uii-i  a 
discontinuance  of  j>art  is  a  discontinuance  of  the  whoie  :{J)  ihc 
plaintitV,  however,  may  amend,  and  the  mistake  wouid  be  aided 

^  457  by  a  *veFdict.(A:)  But  where  the  plea  in  abttteroent  Impropei^ 
I7  commences  or  concludes  as  a  plea  in  barf  the  plaintiff'  nsj 
demur  either  in  bar  or  abatement ;  and  if  he  adopt  the  fonner^ 
which  is  most  advisable  he  may  conclude  his  demurrer  as  in 
bar  and  with  a  prayer  of  damages,  and  the  judgment  will  be 
final. (/)  On  the  arpjument  of  a  demurrer  to  a  ])lea  iu  abate* 
ment,  or  to  a  replication  thereto,  the  defendant  cannot  take  any 
objection  to  the  decIaration«  for  nothing  but  the  writ  is  then  in 
questiottfOpt)  unless  where  matter  b  pleaded  in  atelametft 
which  mi^ht  be  pleaded  in  bar.(n) 

If  there  be  judgment  for  the  plaindff  on  demurer  torn  plea 
in  abatement,  or  a  replication  thereto,  the  judgment  is  in  t::enenl 
intcriocuiory,  ^uod  rca/ioudeat  ou9ter.{o)  Where,  however,  a 
plea  containing  matter  which  can  only  be  pleaded  in  abatement» 
improperly  commences  or  concludes  in  bar^  the  judgment  on 
demurrer  may  be  final  and  the  same  rule  preYails  wbeve 
natter  in  abatement  is  pleaded  after  the  last  cootinvance  i(7) 
and  if  there  be  judgment  of  re9fiondea$  oiMler,  no  other  plea 
in  abatement  will  be  allo^vcd.(r) 

*  458  The  juiljj^nient  for  the  drfendant  on  a  plea  in  *abatemcnt, 

whether  it  be  on  an  issue  in  &a  or  in  law,  is  that  the  writ  or 
bill  be  quashed  iC«)  or  if  a  temporary  disability  or  privilege  be 
pleaded,  that  the  platm  remain  without  day,  until,  <[C.(l)  If 
the  plabtiff  succeed  on  demurrer  to  a  plea  in  abatement^  sad 


(./)  Show.  «$5.  Cartli.  I8r.  I  Sa!k.  Wils.  367.    Sec  tl»c  toi  ma,  Ti<W  • 

SIS.   1  Batt,  543.   9  Sauml.  StO.  g.  furms,  993.   10  Wentw.  61. 

{f  )  1  UiU.  30:.    1  8iilk.218.  (/;)  1  Eait,         Latw.  41.  On. 

(/)  W-ii-.  Abr.  Abntoincut,  P.  Com.  Dij;.  AbaU  inent,  L  15.   Bm.  AIn*. 

Dif;.  Abateiiunt,  I.  Abatement,  P. 

(w)  i5:4lk.  Sli.    Lulw.  159'2.  CartJi.  (9)  Cora.  Dig.  Abatement,  1.  15. 

172.  WiHe»»  473,   Bsc.  Abr.  Abate*  (r)  Bae.  Abr.  tit.  Abfttcraeot.  O. 

taent,  P.  Com.  INg.  AUitcraent,  I.  Com.  Dig.  Abatement,  1.  a.  9  Sanal, 

I  V  40»  41. 

(m)  Liitw  .  I  GO*.  Com.  Uig.  Abate-  (*)  Bac.  Abr  Abntcnicnt,  P  iWW. 

mtnt,  I.  li.  r   P   5<?     fe.'thc  pn:«ctlent«,  W 

(y)  2  Saund.  1210.  n.  3.  Com.  Dig.  W  cniw.  linlc\,  Gl. 

Abatcn«iit,  I.  14^   I  £Mt,  541.  8  (/}  Latw.  19.  ClUt  9.  9 

m 
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llie  judgmesit  is  inttHoc^iff  retfiondeai  outter^  there  Is  no  nepiicatimu 
judgment  for  eout^  because  the  statute  of  GlweeBtermkiy  gives  ^^^^^ 
costs  where  damages  are  recovered  iCu)  but  when  the  defend- 
ant's plea  is  on  issue  found  to  be  Untrue,  the  judj^inent  is  {"ukiI, 
and  thu  pLiiuiii  will  recover  coiits.(i')  If  the  plauuifl'  eiittr  a 
cassetur  biila  or  breve^  he  is  not  liable  to  costs.(w)  On  an  is- 
sue found  for  the  defendant^  he  is  entitled  to  costSi  but  not  if. 
he  succeed  on  demurrer.(jr) 


(fOl^l.  Raj-m.  m    1  S=tlk   19i  (7P)  Id.  ibid.     Tidd's  Pnc  4tll 

Tkld'sFuriusym   Tidd'«  i'rac. -ibUk  «4it.  Gi3.    HuHock,  131. 

edit  S46.  Icq.  (x)  Ld.  Raym.  993.   1  Salk.  194. 

|o)U.ibld.  HullMk,  131.  Tidd*^PrM.4aia«l' 


Vol.  1.  £  A3  J 
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CHAPTER  Vn. 


PLEAS  IN  BAXU 


P 


LEAS  in  bar  deny  Uiut  the  piaiuUfT  has  any  cause  of  ac- 
tion/a)  and  do  not«  like  picas  in  abatement)  give  a  better 
i^t  ;(^)  tbey  cither  conclude  the  plaintiff  bf  matter  of  esio^ 
pell  wUlcht  however^  mrely  occurs  iii*a  please)  or  shew  UmC 
the  plaiDtiiT  never  had  any  cause  of  action ;  or  admitting  thU 
be  had,  inaiat  that  it  is  deterinined  by  some  suhaeqnem  matter. 
They  are  also  eillu  r  to  ilie  whole  or  to  a  part  of  the  declani* 
tion  ;  and  where  there  is  only  a  defence  to  a  pan.  it  is  in  ge- 
neral advisable,  on  account  of  costs,  to  confine  the  plea  lo  that 
part.(d)  We  have  seen  that  pleading  is  in  general  a  mere 
statement  of  fttcf^{e)  and  pleas  in  bar  state  the  various  de/emm 
of  which  undor  the  circumstances  of  each  particular  case*  tht 
defendant  is  at  liberty  to  avail  himself  in  a  court  of  law,  Mit* 
♦  460  terof  •defence  in  equity ,(/)  or  merely  founded  on  the  pne- 
ticc  of  ihe  court,  is  noi  in  «;cncr>J  pir jcl..blc,(.(,'*)  and  liicrei  .rc 
bail  cannot  plead  that  the  principal  is  a  bankrupt,  and  hns  ob- 
tained his  ccrtiticate.(A)  U  would  be  foreign  to  the  purpose 
of  tlus  treatise  to  attempt  to  state  all  the  various  defences  it 
personal  actions ;  those  which  most  usually  occur  in  practice 
are  given  in  their  natural  order,  in  the  following  analytical  W 
bios ;(/)  and  the  mode  in  which  (hey  should  be  taken 
tage  of  are  afterwards  more  fuily  slated. 


(-0  See  the  ikfii.iiio'i.  C  ».  I. it 
b.   ilcMlli'ft  Mstxiiiis,  and  6  Co.  7, 
(A)  Ante,  445. 

(c)  Rjic.  Ahr.  FIms  1. 1 1.   5  Hen. 

\U  li.    1  I^on.  77.    Sav.  85.  Ah 
plcaeliiij;  nialtcr  of  cRloppel  more  fro- 
ully  cMTurs  in    ivpliciiti'ui&  nml 
»ubs<^-<^iu>i)t  i»f»ccctlUijfs,  Uic  poiuU 

relitingtoit  vUlbe  heroiftar  mbm* 
dcrcd. 


{(1)  5  Kast,  eCl.    7  East, 
(r)  Aiitr,  215 

(/)  7  Mi.    8  East,  S4k 

F:  I.  dll.    Tidd*s  Pno.  4lh 

IOJ-2. 

{h)  'i  IJ,  k  I'  i5.    rE««t,15.s  154. 

(*)  See  also  Com.  Dig.  Pleader,  a* 
to  the  different  defeooe^  fuiU  picas  ia 
eich  pwdeular  astloB. 
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OF  PLEAS  IN  RAR. 


'TJfE  DEFEMVES  TO  JtCTIOJSTS  O^V  CO.^TRACTS  XOT 

UJ^D£R  SEAL. 


"Itt.  Deny  that  there  ever  was  cause  of  action. 

1st.  licny  that  ii  MilTineni  conintct  was  made. 
''Ibt.  That  no  coihr.  ti  «uS  in  lact  tnude* 
2(ily.  Dctcndunt  incup..bJc  to  contract. 
I  St.  Infancy. 

2c!ly.  Lunacy,  Drunkenness,  Sec. 
mWx.  Coverture. 
4t}ily.  Duress. 
3diy.  inLO^ciency  or  illegality  of  the  conn* 
deration,  or  made  under  a  misuke 
or  ir.ud. 

4thiy.  The  art  biipulated  to  be  done,  illegal  or 
iiaposbible. 

Sthly.  The  torm  of  the  comract  insufiicient 
under  statute  of  frauds,  or  not  duly 

stamped,  6^0. 

2dly.  Admit  a  suiFicii  ni  contract,  but  shew  that  be- 
fore breach  there  was— 
1st.  A  release. 
2fl!y.  P>:iui  (liicljarp^e. 

oclty.  A  lie  ration  in  terms  of  contract  by  consent. 
J  4thly.  Non-pcj  formuiKe  by  piainufT  of  a  con- 
^  dition  precedent,  alteration,  &c. 

5th1y.  Performance,  payment,  &c. 
6thly.  Contract  become  illegal  or  impossible  U> 
pt  rforni. 

2dly,  Admit  there  onrc  was  cause  of  action,  but  avoid  it  by 
suli'^cqueiu  or  other  mutter. 
Isu  Disability  of  the  plaintitr  to  sue. 
1st*  Alien  enemy. 
2dly.  Attainted. 
^  3dly.  Outlaw. 

i^4thly.  A  bankrupt,  Insolvent  debtor,  &c. 
Sdly.  Defendant  not  lial)lc. 

C  1st.  A  ceriificatcd  bankrupt.  ' 
^  2tlly.  An  iusolvent  debtor. 
3dly.  Debt  recoverable  only  in  a  court  of  conscience, 
ithly.  Caua^  o(.  action  discharged. 
^Ist.  By  pj^ent. 
2dly.  Accord  and  satisfaction. 
Sdly.  1  oreiiipii  atUchmenL 
4thly.  Tender. 

Sihly.  Account  stated,  and  a  negoilable  secu- 
rity t;iven. 
Gihly.  ArbUranient. 
7thly.  Former  recovery. 
8tbly.  Higher  security  given. 
Oilily.  A  release. 
10th ly.  Statute  of  limitatuMis. 
Ll  Ithly.  Set-off. 
^Sthly.  Pleas  by  executors,  &c. 


ii 


I 
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1st.  Deny  that  there  ever  was  cause  of  actitm. 

^Ist.  No  deed  -In  ftct  madei  or  that  it  wai  deliveroA 

as  an  escrow, 
3dly.  Deed  invalid. 

''IsL  Defendant's  incapadty  to  contract. 

{1st.  Infancy. 
2dly.  Lunacy. 
3dly.  Coverture. 
4thly  Duress. 
2dly.   Illegality  of  consideration  or  contract. 
3dly.  Deed  obudned  by  fraud,  kc. 
(^4thly.  Contract)  impossible  lo  perform. 
3dly.  Admitting  that  the  deed  was  originaUf  valid» 
excuse  of  performance. 
1st.  l%rasure,  alterationt  8cc. 
3dly.  Deed  become  impossible  to  perform. 
3d!y  Become  illegal  to  perlorm. 
4thiy.  jVoii'^Jarntuficatua  by  the  plaintiff  of  a 
condition  precedent. 
{jS'iJtXjM^ifbnpdamnificatuit,  no  award,  &c. 
^4thly.  Performance  in  purioance  of  the  deed. 
C  1st.  Sohfit  ad  diem, 
J2dly.  Performance,  8cc. 
3d]y.  Admit  that  plaintiff  once  had  cause  of  actlflQy  but  mil 
,  it  by  subsequent  or  other  matter. 

"Ist.  Disability  oi  plaintiff  to  sue. 

tlst.  Alien  enemy. 
2dly.  Outlaw. 
3dly.  Bankrupt,  insolvent  debtor,  &c. 
.    efendant  not  liable. 
C  lat.  A  certificated  bankrupt 
J  3djy.  An  insolvent  debtor.  « 
3dly.  Cause  of  action  discharged* 
^Ist.  By  payment  fioat  dirm. 
2d]y.  Accord  and  satis  fa  c  lion. 
3dly.  Torcign  attachment. 
4thly.  Tender. 
5thly.  Arbitrament. 
6thly.  Former  lecorery* 
7thly.  Release. 

8thly.  Presumptive  ttmitation. 

i^Pthly.  Set-off. 
i^4thiy.  Pleas  by  executors*  heirs*  deviseesy  let. 
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.  OF  n£J^  IN  BAR« 


"TME  DEFEMBS  TO  FROCEEDUfGS  OX  A  RECQRH. 


1st.  On  judgments. 

1st.  Deny  there  «Ter  was  cause  of  action^  mU  tkl 

record, 

2dly.  Admit  there  once  was  cause  of  action* 

tlsi.   Disubiiiiy  of  pluimifl'. 
2dly.  Defendant  not  liabie  to  be  sued. 
Discharge  under  Lorda'  act|  fce. 
latter  in  discharge. 
^  '  r  I  St.  Payment. 

I  I  2dly.  Release. 

I  j  3dly.  Levied  by Jieri /acia$, 

<  4thly.  By  clt^t, 
5thly.  By  ca.  h-a. 
6thly.  Plene  adnmuHtravit. 
Lzthly.  Implied  limitations. 
^9dly.  On  recognisances  of  bail. 

^Ist.  Deny  that  there  ever  was  cause  of  action* 

1st.  AW  Het  record  of  judgment  or  recogni> 
sance. 

2dly.  No  ca.  ,<f<r. 
^  3dly.  Death  ot  principal. 
I  4thly.  Uender  of  principal. 
Lsthly.  Lrnoi',  au/tcraedtas^  Ecc. 
^2dly.  Admit  that  there  once  was  cause  of  action, 
r  ist.  Disability  of  plabtMT  to  sue. 
<  2dly.  Defendant  discharged  by  banltruptcy,  9ec. 
|,3dly.  Matter  inr  discharge. 
1st.  Payment. 

2diy.  Release  to  principal  or  bail. 

;>c!ly.  /"V.  /ci, 
4lfily.  Klci^it. 

5Lhiy.  Ca,  sa.  Sec. 


TBE  BEFBmES  TO  JiCnOJ^  OX  ST^iTUTEfg. 


1st.  Denial  of  the  bet. 

JVU  debet. 
Not  guilty. 

2dty.  Prior  suit  depending  for  the  same  ofiencoi. 
,ddly.  Former  recovery  fiw  the  same  offence. 


OF  PLEAS  IN  BAR  IN  G£;N£RAii* 


•rm  DEFE.YCES  LV  ACTIOJ^  FOB  TOWTIL 
"Ist.  Deny  LiiuL  piaimiflT  ever  hdU  cause  of  action. 

"1st.  Deny  that  defendant  was  guilty  «f  the  #orr 
plained  of. 

'1st.  In  case  or  frover*  not  gttU^  of  Che  jmp 

mises. 

2dly.  In  detinue,  non  detinrf. 
3dly.  In  replevin,  mn  ct^fiir^  or  ccftit  in  alt* 
loco,  or  property  in  defendant  or  a 
stranger. 

4llily.  In  trespass^  not  guilty  of  the  ircipasscs. 
5thiy.  ill  ejectment,  not  guilty  of  the  irespasi 
and  ejectment* 
2dly.  Jttfltifytbe  act. 
"1st.  In  case. 

The  words  were  true* 
2dly.  In  replevin. 

Avowries  and  cot^nisances  foi'  rents, 
damnqi  •^fcumnty  kc.  (sec  the  pi-  la 
vol.  2.  Analytical  table  XV .  XVi.) 
^3dly.  In  trespass. 

^ist.  To  persons. 

Son  oMtauH  demetney  See  (see 
the  pleas  in  vol.  2.  Ana^ 
tical  table  XVI.  XVli.) 
2dly.  To  personal  property. 

Distresses   damage^eaaanXy  kc. 
(sec  the  pleas  in  vol.  3.  Ana- 
lytical table  XVL) 
3dly.  To  real  property. 

Liberum  tenetnentum^  rights  of 
common*  ^vays,  &c.  (see  the 
pleas  in  vol.  3.  Amdylkal 
taWeXVU.) 

^3dJy.  Excuse  the  act. 
'  1st  In  case. 

'That  another  person  uttered  the  wordsp 
and  defendant  only  repeated  them. 
2dly.  In  trespass. 

Aijiic#)le  contest. 
Inevitable  necessity. 
£sca|>e  of  cattle  by  defect  of  leDcei»  See. 
Chasuii?  sheep  intermixed  with  the 
plain ti if  V  &c.  &c. 
2dly.  Admit  that  plain tifl'  once  had  cauie  of  actioni  bat  in- 
sist that  it  is  discharged  hy— 

^Ut.  Acrnrd  and  satisfaction. 
2dly.  Arhiiranu  nt. 

3diy.  Tender  of  iuncuds  for  aa  invoiuataij 
trespass, 
j  4thly.  Former  recovery. 
I  5thly.  Dktress  for  the  same  eause. 
I  6th!y.  Uclease. 
(^rthly.  Statute  Umitataonsi  tec* 
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OF  PLEAS  IN  BAR  IN  GENERAL.  •  «465 

*From  these  divisions  we  may  perceive,  that  pleas  in  bar,  Genet^i  o6- 
«s  well  ID  actioos  on  contracts  as  for  torts,  are  of  two  descrip* 
tions :  first,  the^  deny  that  the  platotifT  ever  bad  the  cause  of 
•cdon  complained  of  $  or  aocondlyt  they  tuhut  that  he  once  had 
the  cause  of  action,  but  insist  that  it  no  lottgtr  emts^  wher  on 
account  of  hu  having  become  an  alien  enemy,  an  oinl  .u,  a 
bankrupt,  insolvent  debtor,  Sec.  or  In  respect  of  the  dt'ftndant*9 
being;  protected  by  his  certificate  under  the  bankrupt  laws,  or 
by  being  an  insoUent  debtor,  or  in  reqiect  of  the  cause  of  ac-* 
Uoa  having  been  dtthargtd  or  satisfied. 

Id  the  ancient  course  of  pleadings  there  appear  to  have  been 
three  descriptions  of  pleas  in  bar,  by  one  of  which  the  above  de- 
fences were  to  bu  taken  advaiiUigc  of:  Isl.  The  i^cnrrui  i.^me, 
3dly.  A  denial  of  a  particular  allegation  in  the  declaration.  And 
3dly.  A  special  plea  of  nciv  matter  not  alifiarctu  on  the  face  of 
llie  declaration.  Qeneral  iuue*^  it  is  said,  were  framed  in 
vords  calculated  to  deny  the  whole  ^  the  Juci^  allegsd  in  the 
4eclanitko>(»  and  are  proper  and  m  general  necessary  when 
the  defence  merely  denies  the  plaintiff's  aUegatxon,  and  refers 
the  matter  in  dispute  to  the  jury^  who  are  the  proper  judges, 
^vlicliier  or  not  the  fact  complained  of  was  committed  (a)  In 
usisujii/inif  almost  every  nkutlei*  may  be  given  in  evidence  on  the 
general  issue  non  assum/itit,  on  the  ground,  it  is  said,  that  as 
the  action  is  founded  on  the  contract,  and  the  injury  is  the 
mn'fierformmce  of  it,  evidence  which  disaffirms  the  obligation 
of  the  contract  at  the  time  when  the  aetian  wat  commented^  goes 
to  the  gist  *of  the  aciton.(/)  In  debt  on  simple  roimact  :iso,  ^  45^ 
under  u  plea  of  nil  debt-!,  the  defendant  was  at  liijc  ;  iy  to  prx>ve 
most  mutters  wliicli  evinced  that  there  was  no  existing  debt  ;(m) 
but  in  debt  or  covenant  founded  on  a  deed,  on  account  of  the 
aotemnity.  of  the  instrument  under  8eai,(n)  and  which  in  gene* 
tsl  must  be  dissolved  eo  Hgamne  qao  Hgatur^  the  plea  of  non 
e$tfaetam  merely  put  in  issue  ttie  existence  of  the  deed,  and 
the  defendant  was  not  at  liberty  to  plead  nildtbti,  uiu^,^l,  where 
the  deed  was  mere  inducement  to  the  action,  and  the  debt  ac- 


ij)  Cilb.  C.  P  37,  C3*  64,  (w)  (;:ib.  c.  p. 

(h)  Gilb.  C.  P  G.?.  (»)  Ptowd.  308. 

(0  CilU.  C.  P.  65.     Saik.  279.  2 
9lnk  793.  I  B.  Ii  P.  411. 
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^jJ^J*-  crued  bjr  subsequent  enjoynient,  8cc.(o)  In  cote  or  trovoTf  itti« 
der  the  general  iwtue  *^noiguiity  ^Jhe  firemUe»i'*  almost  mf 

^  matter  of  defence  might  be  gjven  in  evidencct  though  any  plea 

adniittuig  the  ptaintUT's  property,  and  the  act  committed,  but 

justifying  it,  might  be  pleaded.(  fi)  In  replevin^  the  genenj 
issue  non  ccfiit  modo  et  Jbrma,  merely  puts  in  issue  the  act 
complained  of  as  stated  in  the  dec^aration.  !n  ircs/iaeft,  whether 
to  the  person,  personal  property,  or  reai  property,  the  i;eneral 
issue  is  noi  jpitt//y.(y)  la  injuries  to  the  abstUuic  rights  of  per« 
sons,  this  only  puts  in  issue  the  act  complained  of ;  but  in  in- 
juries to  the  relatipe  rights,  and  to  personal  and  real  property^ 
it  puts  in  issue  the  existence  of  the  righi  as  well  as  the  coiiMKt- 
tlon  of  the  act  complained  of,  though  in  the  two  latter  caaesf 
possession  will  be  sufficient  against  the  defendant,  unless  lie 
can  sliew  a  better  title. 
^  467  1  unnerly  it  wiis  not  unusual  even  !n  aciiotis  of  *a\surr:fts7f  hr 

the  defendant  to  deny  a  fiarticular  aikgation  in  the  declaration^ 
instead  of  pleading^  the  general  issue,  which  denied  the 
whole  ;(r)  and  it  is  said,  that  this  was  permitted  in  order  to 
bring  a  etngte  point  to  issue,  and  that  if  the  jury  ga^^  a  com^C 
▼erdict,  they  might  be  more  easily  attainted,  which  was  not  so 
readily  done  on  a  general  j»«tte,  where  the  matter  was  mom 
complicated  thus  in  aaaumfisit  it  was  usual  to  traverse  in 
particular  the  consideration  of  the  contract,  8cc.  or  the  contract 
itself,  or  the  plainiifl  'b  performance  of  a  condition  precedent, 
£cc.  but  ill  assumpsit  this  practice  is  now  obsolete.  In  debt  lor 
rent  due  by  deed,  the  defendant  may  still  plead  non  eei  Jactttm^ 
or  nothing  in  arrear ;  or  if  not  by  deed,  non  dinueii^  or  nothing 
in  arrear ;  though  these  poqiu  might  be  given  in  eridence  nn« 
der  the  plea  of  mi  debeL(i) 

From  the  history  of  our  ancient  law,  it  appears  that  in  all 
peri>c;rial  actions  the  defendant  was  at  libfrty  to  shew  specially  to 
'   the  court  matters  of  delencc,  noi  uiei  c!y  consisiing  in  u  di-nu:!  of 
a  material  part  of  the  piainiilf  'ii  declttration,  but  introductory  of 


Tar 


(o)  (iilb.  C  P.  57,  58.  61,  69:  (»)  fJilb.  C.  P.  61.  139.  148. 

(/')  fiilb.  C.  P.  G4,  65.  Li  o,i  r>r. 

(v)  c^iib.  c.  P.  s7.  (/)  cilb,  c,  P.  01,  aa, 

(p)GUIi.C.P.6(V  61.  OuetFtaM^ 


Digitized  by  Google 


W  I'UiAS  IN  BAR  IX  Gi^iUlAL. 


^7 


new  ma  iter  not  apiiarent  thcrcio       such  as  coverture,  infancy,  ^^f^*^' 
&c.  which  Uiough  they  are  ID  effect  negations  oi  the  plaimifi  s 
dedaratioii,  yet  being  matters  of  iat9»  as  to  their  sufficiency  in 
dfifencet  wm  considered  a»  praiwrly  refer^le  to  the  court  in 
Ihe  first  iDaiancet(v}  though  if  traversed*  the  existence  in  *fu£t      *  468 
of  such  defence  was  then  properly  to  be  tried  by  a  jury.(.r) 

So  in  gcucr.d  whatever  ground  of  defence  rendered  the  fact 
complained  of  lawful,  being  matter  of  juntijicaii'jn^  was  to  be 
shewn  to  the  court,  as  a  license.  Sic.  because  tijc  court  are 
judges  what  is  the  law,  and  how  far  the  fact,  if  done,  wa:>  Uwfuli 
and  the  jufy  are  only  to  find  the  existence  of  the  f'lct*  Former- 
ly the  general  issue  uras  seldom  pleaded^  except  when  the  party 
nieaDt  wholly  to  deny  the  charge  alleged  aguinst  ium»  and 
when  be  meant  to  distinguish  away  or  palliate  the  charge»it  was 
usual  to  set  forth  the  particular  (acts  in  a  special  pica,  wHch 
was  originally  intended  to  apprise  the  court  and  ihc  adverse 
party  of  the  nature  and  cireum«4{anc('s  of  the  dertiire.  an<l  to 
heep  the  law  and  the  fact  disinu  t.  But  the  courts  have  of  lute, 
ill  sosne  instances,  and  tiic  legislature  hi  many  more,  pc-rmiiied 
the  general  issue  to  he  pleaded,  and  have  allowed  special  matter 
to  be  giveain  evidence  under  it»  at  the  trial*  And  it  has  been 
ebserved,  that  though  it  should, seem  much  confusion  and  un- 
certainty would  follow  from  so  great  a  relaxation  of  the  strict* 
nciis  anciently  observed,  yet  tlut  experience  has  shewn  it  to  bo 
otherwise,  especially  with  the  aid  of  a  new  tri«U,  in  case  ciihcy 
party  be  unhdrly  surpiiscd  by  tlie  oiher.(y) 


We  will  proceed  to  consider  the  fireaent  ftroetice  as  to  plead* 

the  general  issue  or  a  special  *plca  in  cacii  personal  action.       ♦  46i> 
j\ikI  Jiratf  the  sevend  pleas  in  perscnul  aciious,  and  wh'jre  iho 
general  issue  is  sufficient,  and  when  the  plea  must  be  special,  or 
may  be  citlicr  general  or  special.  And  secondly^  the  qualities  and 
forma  of  the  different  pleas»  and  other  points  relating  thereto. 


(«)  Ciiib.  C.  P.  6«. (r)  la.  ii.id. 

(v)C«b.C.P.«3;0O.  fit.lUrm.  (r/)3m  Om.  "!^^^v^5.  .Wilder 
iS.  1  Bart,  517.   Ul.  Kaj  m.  bS. 

Vol.,  h  C  <3  1  ^ 
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/.  OF  THE  SBVBBAl,  PLB,iS, 

A»9umptitf    The  general  Issue  in  an  action  of  assumpsit— 4s  ^  thai  ikt 
^  defendant  did  not  undertake  or  ftromUe  in  manner  and  Jbrm 

«*  ihe  plaintijf  hath  comfitained  agtiinet  Mm,  and  of  fhU  the  dt^ 
^■^  fi'ndanf  fnits  himaelf  nfion  the  connfryy'  (^c\z)  Considering^ 
the  language  of  this  plea,  it  might  perhaps  seem,  on  fu  st  view, 
that  the  defendant  by  it  only  denies  the  fact  of  his  having  made 
the  promise ;  as  however  the  definition  of  aeontract  not  under 
seal  is  an  agreement  founded  on  a  sui&dent  and  legal  consJ-  . 
<t  deration,  to  do  some  legal  act,  or  to  omit  the  doing  an  act 
«  the  performance  of  which  the  law  does  not  cnjofn,"  0ie 
above  plea,  by  denying  the  contract,  in  effect  puts  in  ibbuc  every 
part  of  the  above  definition,  \\z.  ti»c  agreement^  to  constitute 
which  the  defendant  must  have  been  in  a  situation  competent 
to  contract)  and  consequently  infancy,  coverture)  and  dtiMs  cr 
any  other  defence  shewing  either  an  incompetency  to  contradt 
or  that  the  defendant  had  not  the  free  exerdse  of  his  wiD,  ate 
proi)ci  ly  put  in  is«ue  by  this  plea ;  It  Is  obvious  also  tfiat  the 
A7n  i>u£'iLicncu  atul  u  i^uuiit  of  the  cotisidfratiouj  and  of  the  act  to  Be 
done  or  ^omitted^  arc  fairly  put  in  issue  by  this  plea ;  but  the 
allegation  ^^modo  cf  /orrna**  does  not  put  in  issue  the  form  of 
the  count*  but  only  tlie  substance  of  the  promisci  for  which 
reason  the  plaintiff  may  give  in  evidence  a  contract  difiereni 
from  that  mendooed  in  the  declaration,  in  time  or  place  when 
immaterial,  though  not  a  contract  different  in  substance.(c) 

When  the  defendant  insists  that  no  such  contract  as  ilvat  sta- 
ted in  the  declaration  \vas  in  fact  made*  he  must  plead  the  ge* 
ncrai  inue^A)  under  which  he  may  give  in  evidence  that  ano- 
ther peraon  ought  to  have  been  made  co-plaintiff  ;(c)  also  in- 
capacity  to  contract ;  as  that  at  the  time  the  supposed  contnct 
was  entered  into>  the  defendant  was  an  iniant,(c/)  a  lfinatic,(f} 


(r)  See  the  pi*ecudent'«,  post,  vol. 
S.4i3.  Com.  Dig.  Ptendcr,  G.  1.  l^oc 
iniilty  in  bad  on  tlemurrer,  but n  aided 

tyvenfi.t.    Sti-a.  1022. 
"(fi)  (.in..  (*.  P.  51.   Co.  UL282.b. 
(/.)  Cum.  Dig.  Pleader,  3.  U, 
(c)  Ante,  7.  a.  (i  ). 


(</)  I  B.  he  P.  m.  n.  a.   I  Siilk. 

m. 

FoTilil.  40,  )r.  ii.1t  t'l  ?i.9.<irr.  FdaU. 
45  to  7.'.  Co  l,it.  J.  Ii.  n.  It.  247.  a. 
1>  Powell  on  Cu^mcts^  "JO.  Bm. 
Abr.  Idiois,  F.  C9iUr. 
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me  dniiik|(/)  or  ayfane  merii  but  coTerture  which  has  Uken  i^Jbnm^dk 
l»faice  tinott  the  makiDg  of  the  centnct,  imist  be  pleaded  in 
«bat0iMnt,(  g)  so  the  defSstidaiit  may  give  hi  evidence  that  he 

was  under  (iuress  ;(/;)  aud  the  want  of  sufRcicut  or  legul  cou- 

sidcration  for  ihe  contract)  or  illegality  in  the  contract  ilself> 

may  be  given  in  evidence  under  this  plea ;  as  gaming,(i)  usu« 

>TtCO  ice.  or  that  the  plaintiff  was  an  alien  {k)  or  that 

^  coDtvaot  was  void  *by  the  statute  agauis^  frauda.(0  So  a      ^  4,^\ 

release  or  parol  discharge  before  breach,(m)  or  an  alteration  in 

the  terms  of  the  cQiitrRCt}(n)  or  non-performancc  by  the  plain- 

lifi'  of  a  contliiion  precedent,  or  that  the  contract  was  pcrfoi  iu- 

ecl  by  payment,  8cc.(o)  or  that  it  afterwards  became  illegal  or 

impossible  to  perform,  may,  when  they  constitute  a  sufiickent 

^fence»  be  ^ren  in  evidence  under  this  plea.(ik) 

These  defences  shew  that  the  plaintiff  never  had  any  cause 
of  actioo.  Formerly  matters  in  dudutrgey  which  admit  that 
once  there  was  cause  of  action,  must  uniformly  have  been 
pleaded  specially  -/y)  afici  wards  a  disiinc.tioii  was  made  be- 
ivs'ccn  express  and  implied  assum/i.sits  :  in  ilic  former,  these 
maUers  were  required  to  be  pleaded,  but  not  in  the  latter  i(r) 
nt  lengthi  howeveri  they  were  allowed  to  be  given  in  evidence 
moder  the  general  issue thereforei  under  the  plea  of  nm  * 
astumfimtf  the  defendant  may  give  in  evidence  that  the  plauitiff 
is  a  bankrupt ;(/)  or  where  ^feme  covert  suing  alone  has  no  in- 
tcicsl  in  the  contract,  her  coverture  ;  but  not  thai  ilie  plaiiiiiii 

\ 


(  /)  S  StM.  1104.  BuU.  K.  P,  1  rs.  • 

(  ^)  Id.  ibid.  2  Kcl>.  2*28.  12  Mod. 
101     r»  T.  U.  C27.  Ante,  437. 

{h  )  J  Co.  119.    1  Suuud.  11)3.  a. 
'  It)  1  I^.  Ilaym.  87.    I  SalW-  tyi\. 
Carth.  956.  5  Mod.  170.   12  Mod. 
sr.   Com.  Dig.  Pleader,  2.  G.  S. 

O)  1  Stn.4(|8.  Com.  Dig.  FloMl- 
cr,  2.  G.  7. 

(A  )  LK.U5?.  6W.  n.  132.  o  T.  II.  2-i. 
4  East,  407. 410. 

(0  99  Car.  II.  o.  S. 

(m)  C.-m  1)1-.  Pleader,  1  O.  fco^ 
ajmI  lit.  Action  Assompiit*  C 
8T.U.  isa 


(•)  Ld.  &*ym.  ftl7.  566.  I^Mod. 
am.    1  Salk.  3U4.   Com.  Dig.  Ploid* 

ef,  2.  C.  10.  \C>. 

(  p)  S  T.  K.  MA.  Co.  UU  906«  a. 
1  H.  ni.  03. 

(q)  -6  Ld.  Raym.  566.   IS  Mod. 

376.  TMd's  Pi-ac.  4th  edit  58S.  n.  a. 

(r)  \  ill.  Ab-  Evidence,  S.  «.  1 
Sidk  'JV  t  (•  IV  05. 

1  Lii.  Uu)  m.  1:17.  500.  Iti  Mud. 

976. 

(/)  7  T.  R.  m.  Ball.  N.  P.  15.  9. 
1  B.  fc  P.  44S. 
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Jn  A$9ttmpsit.  IS  covert  where  sbe  would  have  a  right  to  join  hi  ftSss  mkm^ 
which  in  such  case,  must  in  general  beple^Miedi&  aiNilen«lliUf> 
^  472        *So  also  payment  \iv)  accord  and  8atisfiictigni(«)  ft  firapis* 

sory  note^  or  other  negockibte  security  given  for  the  debtf  and 

rcmaiiiini^  in  the  hands  of  a  ihn  ci  p^i mjii,  or  oil.tr^visc  ouisuaid- 
ingj(x)  foieij^n  attacimicnt  arbhrai)icni  fur  ntcr  rcco- 
Tei7  foi*  the  same  cause  ;(aj  ^  hi^lier  security'  given  ;(^)  and  a 
rci^ase  i(c)  may  be  given  in  evidence  under  the  plea  of  «Ma 

Hence  it  may  be  colleciei),  tliat  under  the  gonml  ummp  any 

matter  which  shews  that  the  plamtiflTimrer  hadcauieof  acdoi^ 

may  be  given  in  cvidtn  .c,  luui  also  that  under  that  plea  most 
UuUcii  ill  diiic/;u!  C^r  ol  the  .;ctioii,  whicli  shew  that  at  the  time 
of  the  coiunicnccuitiit  of  the  suit  the  plaintift'  had  no  sulKiist- 
«  cause  of  action^  may  be  taken  advantage  of.    As  the  ob> 

ject  of  pleading  is  to  apprize  the  adverse  party  of.  the  ^;ioiind 
of  defcncei  in  oi^der  that  he  may  be  prepared  to  oontest  il»  and 
may  not  be  taken  by  surprise  :(^)  it  may  appear  singulaTf  t^tt 
under  the  general  issue,  which  in  terms  only  denies  a  valid  coa- 
U'ucl,  ihc  dciclid..ni  shoulu  Lc  iicrniitlcd  to  av.ul  hiiiiSLll  ul  a 
ground  of  dcfciiLC  w  hich  udmiib  a  valid  ( ontract,  but  insists 
that  it  has  been  pevformed,  or  that  there  is  an  excuse  for  the 
nonrperformauce  of  it»  or  that  it  has  been  discharged ;  it  iSf  as 
^  473  observed  by  Lord  Holt^  a  practice  which  has  *crept  in  impro* 
«  perly^  but  is  now  perhaps  too^ttled  to  be  aliered.(f )  It  has 
been  attempted  to  be  justified  on  the  ground  that  the  gist  of 
the  action  is  the  fraud  of  the  deft  ndant  in  not  performiiij;  the 
coiitract,  and  that,  therefore,  whuievcr  shew  s  there  is  no  fraud* 
is  properly  in  issue  under  the  plea  oi'  non  assupi/iaii  /  but  this 


(u)  4  T.  R.  JG4.    3  T.  H.  Cv7.  ($)  I  L.1.  Raym.  J02-J.    Bac.  Aio-- 

.  Ante,  437.*  Arbitnimctit,  O. 

(v)  Uh  Rnyni.  217.  (a)  ^  Stra.  73.1.  1  Stvnd.  M.  b.  r 

(«;)  1  I.<^.  Huyiu.  5fifi.  li»  "Nft'd.  o70.  {^h)  3  Eunt,  258.    Com.  ]%,  Hcdf 

5  KvT,  'i.jo     4  F^p.  C";<s.  N.  P,  IKI.  cr, '2.      T2.  Aiii<«, 

But.  Abr.  Ul.  Accoiil.  Cum.  Dig.  tit.  (t)  S  Ksp.  liep.  iJ;>4.    Douf.  lOft. 

Aeeonf.                               .  (iilb.C.  P.  64 

(j )  5  T.  R.  $13.  Doll,  X.  R  ISe.  {it)  Ante,  215. 

(t/)  I  S:,lk.  280.    I  Sauwl  67.  a.  ri.  (e)  tS  Mod.  37f .    VL  Bi^tt.  ttT 

3  V.»n,  sr,r.  37h.  2  \%  *.  jun.  io«.  6M» 
Com.  Dig.  AtUvhinciit,  A.  and  tiC 
Pteadcr,  2. 0.  S. 
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•docs  iioL  appear  lo  acconl  wiih  ll>e  iogiciJ  precbion  which  In *^su»fptif, 
usually  prevails  in  pleading.(/) 

There  arc,  hoiveYer>  some  defences  which  cither  mua^  or 
BkomU  be  pkaded  speciallf ;  thus  though  we  have  seen  that 
tmder  thte  generel  issue  it  mof  be  given  in  evicKeace»  that  «t 
tbe  lime  the  coatraet  wu  made,  the  plaintiff  was  an  aUat  ent" 
->"y  •(r)  ytit  if  the  diflsbUity  accrued  hj  war  after  the  oonlnict 
^s  made>  the  same  shouid  be  pleaded  specially. (/r)  So  out- 
lawry of  the  plaintiff  must  be  pleaded  in  abutemcntf  if  the 
cause  of  action  be  not  forfeit ed.(/)  and  the  defcnd^uu  nmst 
plead  that  he  is  a  certifiaitcd  bankrupt,(/)  or  a  discharged  in- 
solvent debtor  (X)  So  a  tcnder,(/)  a  set-oS^(iitj  and  the  statute 
of  fimkatioD8,(fi)  cannot  be  given  m  evidence  under  the  gene- 
nd  issney  though  in  an  action  of  aswumfiait  unless  *the  subject  *  474 
matter  of  set-off  accrued  by  reason  of  a  penalty  contained  in  a 
bond)  or  spedaltyt  the  defendant  has  the  option  of  pleadiof^ 
or  givini^  notice  of  sct-off.(o)  With  respect  to  the  dclcnccs 
undei  ilic  courts  of  conscience  acls,  some  must  be  pleaded  ; 
others  may  either  be  pleaded  or  gUeu  in  evidence  under  the 
gencnd  issue  ;  and  others  must  be  taken  advantage  of  by  en- 
teiing  a  suggestion  wliich  may  be  traversed  or  demurred 

The  defendant  is  at  U9erty  to  plead  any  matter  which  doe9 
not  amount'to  the  general  issue^  and  which  admits  that  in  ^ct 

a  contract  was  made,  but  insists  that  it  was  void  or  voidable 
either  on  account  of  tlie  dcfcudaui's  iiuancy,(^)  lunacy,  cover* 


(/)  Glib.  C.  P.  f)3.  3  ni  Com. 
3l>5,  30G.    Ante,  iGS^  466.  468. 
(  cf)  Ante,  470. 

(A)  Sec  U»c  precedent,  post,  vol.  2. 
4K5,  4«l.  ST.  R.  m.  6  T.  II.  84 
1  n  k  p.  e'i2.    2  B.  k  p.  7«.    «  BL 

Rep.  T.vl*^     i  East,  sm.  he 
(i)  Coin.  Di;;.  Pleailer.  2.  G.  4. 
{j)  Sec  iliir  preecdeiiU,  post,  ml. 

ft.  49a.    5  iietK  II.  e.  50.  s.  7.  4T. 

R.  156.     I  P.  Wma.  259.  10 

MfKl.  160.  2\7.    1  R.  &  P.  467.   3  B. 

H  P.  in.   6  T.  11.  i'Jfi. 

(^)  Sec  the  prceedent*  posi,  vol. 

i.  m.  Com.  mg.  Plcadrr,  &  0. 16. 


(/)  Sec  the  ]>rcci<]ont,  pOst,  TOK 
2.  491.    1  .S;ini..l-  .H.  ri.  2. 

(m)  St  c  till.  I'l  (■ee<lcnts,  pmt,  vij. 
2.  4-iU  to  448.  2  tivo.  U.  g.  2»\  b.  14. 
8  Geo.  II.  e.  24. 

(«)  Seethe  jiiccnlents,  post,  vol, 
2  r.n,  450.     1  S  .'.tnf!, -JS.^.  n.  2.  2" 
Suunii.  63.  b.  c  1  Selwvh^  N.  P. 
no  ft-  74. 

'  (0)  Moiit«Ka*tLawof8ct-oir,40ta 

47.  - 

(/')  See  the  i-irrfrdrnt,  po^t,  vcj^ 
2.  44S.  Ti.Jtl'y  Ptac.  4lU  edit.  659, 
SCO.    3  T  H.  4»2. 

(?)  Sea  tk»  arteoiMt,  pots  ^ 
&4il4. 
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^Awunimi.  ture.(r)  duress,  b.c.  or,  that  the  plaintiff  was  an  alien  enemy 
at  the  time  the  contract  was  made  or  [or  want  of  sufl'u  ii^^ut 
considcr.iiion  ;  or  on  account  of  illegalitf  therein)  or  in  the 
act  to  be  done  ;  as  usuiyy  gamin Srr  or  because  the  contrad 
«M  under  the  statute  agaimt  Ciattds.(0  So  a  rekitc  be* 
fore  treacli^ar)  and  perfonnaiioe(0)  or  payiuMH(w)  mtf  be 
l^leaded ;  though  we  hate  seen  that  tU  these  mstlere  maj  be 
given  in  etidence  under  the  genetal  hsue.  80  all  sMtltrt  or 
(HMcharfe  of  the  action  may  be  pleaded  specially.  If  the  phun« 
tifi  's  bankruptcy,  w  hich  we  have  seen  may  be  pjivcn  in  cvi* 

'*  475  dence  under  the  general  issue,  be  pkmlccl  'specially,  ^li  the 
circumstances  shewing  ihc  suiitcicncy  of  the  proccediugii  un- 
der the  bankruptcy  must  be  stated  in  the  pl^(x)  Accord 
and  8atis&iction,(9)  foreign  attarhme«t»  nUmat^z)  ttbiu^ 
mentiCff)  former  recovevyX^)  ^  *  aegfotiafale  or  higher 
security  was  given  for  the  debtor)  are  aeldom  pleaded  vahm 
tot  the  purpose  of  delay,  but  it  is  usual  to  plead  cofieilarei 
and  it  is  in  p^eneral  advisable  to  plead  infancy  specially,  be« 
cavj:,c  the  plainulV  will  thereby  be  compelled  to  reply  only  one 
ut  several  answers  which  he  might  have  to  the  defenccj  viz. 
either  that  the  defendant  was  of  age,  or  that  the  goods,  &c. 
were  necessaries,  or  that  he  confirmed  the  contract  wh^  he 
came  of  age  $  on  cither  of  which  the  plaintiff  at  hie  election 
might  rely  at  the  trial  in  answer  to  the  defence  ioC  infaB(y>  if 
the  general  iisue  alone  were  pleaded.  So  it  u  often  more  ad« 
▼isable  to  plead  a  set-off  than  to  give  notice  of  it,  for  if  plead- 
ed the  plaiaufi"  cannot  reply  doubic,  but  must  rely  on  one  an- 
swer alone,  and  in  a  country  cause  by  pleading  it,  the  trouble 
and  expen&e  oi  proving  the  service  of  the  notice  may  be 


(r)  StfC  the  prccedeot,  iK>iit,  vol. 
(»)  D«.n<:  Cia. 

(w)  Com.  Dig  Pleader,  2.  C.  U, 
U. 

(v)  Cum.  Wvr.  PlcfiiUr,  2.  (,.  1;*. 

(w)  I  Hulk.  I.d.  Uayro.  7S7. 

Uoni.  Diif.  JMt  a.ltr,  2.  (i.  10. 

(.i  )  I  U.  Ilaym.  til7.  566.  12 
IfoiL  S7<.    1 1!.  «c  P.  4tt.    7  T.  R. 


C.v)  S«c  the  preoedcnt,  po»t,  vol*  ♦ 

(r)  Com.  Di;c-  PMer,  9.  G.  ti. 

Post,  vi>l.  2.  A3fJ. 
(a)  Sec  tlic  prcce<]cnt,  post, 

(ff)  Sec  the  precedent*  poet,  irol. 

2,  43S. 

(r)  Soe  the  precedents,  pOfty  ▼ol. 

2.        435,  430. 


« 
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mind.  Indeed  the  pnncipal  use  of  m  special  pica,  is  that  ki  in  Jinumpnt. 
gemnlit  numra  the  eYidenee  to  be  adduced  od  the  triiil. 

The  actiod  of  dsbt  we  have  seen  isi  1st.  On  simple  con-  Mt. 
tncta  and  legal  liahillties  j  3dly.  On  specialties ;  3d]y.  On  re- 
coids ;  and  4thly.  On  statutes. 

•In  debt  on  *im/ile  contract  or  legal  liubilities,  as  for  an  es-  ♦  476 
capC)  kc^ti)  the  j^eneral  issue  is  nil  cU  hct  ;  that  ihr  drj'cnd- 
"  ant  doth  not  owe  the  auid  uum  above  demanded^  or  any  fiart 
u  thercqff  in  mamur  and  form  es  the  JdaiiUiff'  hath  above  com* 
*^  piaitud  agtiimt  Mm,**(e)  or  in  the  case  of  executors  or  ad* 
tninistntors  «  dofh  not  detmih**  and  if  lum  oMtm/imt  be  plead- 
the  pfaBOtiff  nay  sign  judgniefit(/)  The  language  of 
this  ploa  puts  in  Issue  the  existence  of  the  debt  at  the  time  of 
bringing  iLc  uction,  mid  coiibttjUcJiUy  j.:;y  ]ik;Uli  may  be  t^ivcn  • 
in  evidence  under  this  pica,  which  shews  tiiat  nolhinf*  \viis  due 
at  that  time,  as  perlormancc  ur  a  releases  or  other  matter  in 
discharf^e  of  the  action.(^)  It  has  even  been  held  that  the 
plea  of  nii  dehtt  is  in  the  present  tensei  the  sutute  of  Umita* 
tioos  may  be  {^ven  in  eYidence  under  the  general  issue 
but  tins  doctrine  seema  questionable)  and  the  practice  is  to 
plead  the  statute  in  debt  as  well  as  tutumfrnt^i)  and  a  tender 
must  be  pleaded  specially  and  a  set-ofT  nuisl,  as  in  as- 
gum/isit^  be  cither  pleaded  or  notice  thereof  ;i. 

In  dtjbt  on  a  aftecialty  there  is  a  material  distinction  ^between  .  ^ 
those  cases  in  which  the  deed  is  only  inducement  to  the  action 
and  matter  of  fact  the  ibundiitton  of  it*  and  those  in  which  the 
deed  itself  is  the  foundation^  and  the  &ct  merely  Inducement. 
In  the  former  case,  as  in  debt  for  rent  due  on  an  indenture  of 
leasey  though  the  pbintiff  haa  declared  setting  out  the  Indent 


(</)  Salk.  565.    I  Sauiul.  58.  2U  edit.  271.   Mr.  J.  Lawrence's  opl- 

.  (e)  8oe  the  preeodeDt,  po»t>  voL  nion  in  9  East*  S36.  bus  beetf  con»- 

459.  <!(  rL<I  MS  supporting  the  deci^on  in 

(y)  GEftSty  549.  Bac.  Abr.  Pleas,  I.  I  IaI.  M-.isxn.  153.  but  note,  his  obnp- 

tS)  Com.  Dig".  Pleatfer,  1.  W.  16.  vsiion  ai»i.Iird  only  to  peiuil  actinnt, 

1  Ld.  Uuym  Si'ifi-  3^4.     12  MoU.  376.  in  wliicli  the  statute  mHV  be  gi%cn  in 

er«.  Gilb.  Dvbt»  434. 44d.  «eiN6.  cvftfr.  cTideuee  adder  the  k^"<-'|^  inue^ 

(A)  1  Salk.  878.  1  lA.  R«yra.  153.  3  Saund.  63.  h.  e.  n.  fi.  See  the  preee* 

1  Saunii.       n.2.   Coin.  Dig.  Plead-  dcM,  pott,  vol.  S.  47t. 

«r,  2.  \V.  1^.   2  Saund.  63.  a.  (.0  See  Uic  preeedvQt,  (toftt  vo|» 

(i)  1  Suund.  t283.  n.  2.     2  Saund.  2.  U'J. 
1(3.  tt.  6.    Peaked*  Li^v  of  Efideneei 
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BiJMt,       tyf^^      ^       {act  of  the  sabaecpient  occQpftiioo  givettbe 
right  to  the  som  demanded,  and  W  the  foundatloo  of  the  adimii 

and  the  lease  is  mere  inducement,  the  defendant  may  plead  nil 
debet  :{k)  and  for  the  tuuic  reason  iliio  pk-a  is  propi^i  in  deal 
for  M\  <.'5cype«(/)  or  on  a  devastavit  agidiisl  an  executor 
tiie  judgiociu  in  these  actions  bcin<>;  merely  inducement)  und 
the  escape  or  ticvastavit  the  foundation  of  the  action.U)  Tho 
plea  of  nil  dcb^t  in  tliese  cases  puts  the  pkdntilT  on  proof  of  the 
whole  of  the'  allegatiooa  in  the  dccIamioii»  and  under  it  be  majr 
give  in  evidence  an  eviction»(o)  payment*  or  a  release,  Sec*  as 
on  a  plea  of  nil  debet  to  debt  on  simple  contract ;  but  In  debt 
fur  rent  on  un  indtnluic:  uf  le:isc,  the  (k-fciidunt  cannot,  under 
tlie  plea  of  ?;i7  dt-hft*  i^ive  in  cvidt  n<  e~  thai  the  pluiuuH  h^id  :ic 
escafe  in  ilic  icncujcnts  ;  because  il  he  had  plcuilcd  Uiat  spc- 
ci;dly,  the  plaintiff  might  have  replied  ihc^ndenturc* and  estop- 
ped him.(//)  In  debt  for  rent  on  a  parol  lease,  non  tUmisk  maf 
be  pleaded,(9)  but  not  in  debt  for  rent  on  an  indcnture.(r)  *And 
ricn  en  arrerCf  it  is  said,  is  not  a  sufficient  plea,  without  cod- 
eluding  and  latent  nil  debet ;(«)  and  It  U  optional  in  the  defend- 
ant cither  to  filtad  on  eviction,  or  to  give  it  in  evidence  upon  nit 
dehtty  ihoi»i!:h  in  coveuaui  he  nmsi  plead  il.v^) 

AVhen  liie  deed  is  the  foundation  of  the  action^  althoui^h  ex- 
tiinbic  fuels  arc  mixed  with  it,  the  defendant  must  plead  ntn 
cstjuctum,  and  ml  debet  is  not  a  sufficient  plea  :(u}  as  in  debt  for 
a  penalty  on  articles  of  agree]nent,(v)  or  on  a  baU-bond^v)  or 
on  a  bond  setting*  out  the  condition  and  breach.Cj-)  Aud  if  to 
these  cases  nil  debet  be  pleaded,  the  pkaniiiT  should  dcmurt  for 


C^  )  liiib.  C.  p.  CJ.    Lil.  Kaym.  (r)  hi.  430. 

13(10.   t  Xcw  ki'p.  104.   I  Snu'nfl.  («)  T«l.  44a  citctBro.  tit  Debt,  II& 

ir5.  n.  I.  *i.  *20S.  Sll.   8  Suund.  «»7.  Kcilv.  153.   But  see  Oowp.  588. 

n.  1.  lUv  prt  i-i  <Ifn',  p  4H6 

(I)  -2  S.iJk.  5(0.    1  Sminil.  ;>S.  n.  3.  (/)  I  Suuixl.  'Ji4.  u.  'i.  Seetheprtf 

\m)  I  Saunil.  J 1 9.    Carth.  1.  aiktUt  pust,  voL  2.  486. 

Id.  ibid.  Com.  J%.  Plcwler,  S.  (»)  1  Snund.  38.  n.  3.   9  Sannd. 

W.  IG.  3  SaiiDil.  S44.  n.  3.  1  Saund.  187. «.  8  Lii.  Riiyin.  1500.  The  bk. 

#is.  n.  4.  Cro.  n.  7.  stiince  of  <!ebi  for  tent  *ecm«  to  be  m 

('  )  1  Sai!n<I.  *J04.  n.  -.  rNr(-|>iifm, 

I  Sulk. '277.  «  T.  II.  4sr.  i- >>m  (v)  Iil.  ibiil.    2  Ul  TUym.  1500.  2 

dtc  mse  in  5  T.  U.  4.  S  Wils.  208.  Stni.  778.  t  Banmrd.  K.  li.  IS.  8i 

«St3.  it  appmi-s  tlisi  the  tenant  m  es-  Mod.  100.  383. 388. 

trippcl  from  di&puting   the   title*  (v)  M  i!>id.   Forte*.  363,  367.  % 

tiiotjgh  tli<  ilemtTc  »n»  by  pAlttL  Sunrul  lb7  a. 

(g)  Oilb.  Debt,  4^8.  (a-)  12  Saunit  117.  a.  A.  2. 
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if  he  do  noCj  he  will  have  to  prove  eveiy  allegaiioo  in  his  decia*  In  ikht. 
ratioiiy  aod.the  (jlefeiidaiit  will  be  at  libertf  to  avail  himielf  of  any 
ground  of^efence  which  in  general  may  be  taken  advantage  of 

under  the  latter  plea.(y)  * 

In  debt  on  bond  or  other  sfitcialty^  when  the  deed  is  the  loun- 
dalioo  of  the  action,  the  plea  oinon  eat  factum  is  proper,  either 
when  the  plaintiff's  fir^ffrt  cannot  be  proved  as  8tatedy(z)  or 
the  deed  was  not  executed  or  not  duly  8taiiiped,(a)  or  varies 
from  the  declaradon,(d)  but  he  must  plead  in  abatement  that 
another  coK)tjlij5or  •ought  to  be  joined.(J)  And  the  defendant  *  47d 
may  give  in  evidence  ujulcr  the  plea  of  non  eat  factuwy  that  the 
deed  was  delivered  to  a  third  person  as  an  rAcrow,  (though  it 
is  more  usual  to  plead  the  fact,)(c)  or  that  it  was  void  at  com- 
.mon  law  initio  i(f)  as  that  it  was  obtained  by  fraud,(  jr)  or 
■made  by  a  married  vnman^h)  or  a  lunadct  8cc.(i)  or  tliat  it  be- 
came void  after  it  was  madO)  and  before  the  commencement  of 
the  action,(y)  by  erasure,  alteration,  addition,  Scc.CA*)  But  mat- 
ter which  shews  thiit  (he  deed  was  iiicicly  voidahleU)  on  account 
of  infancy(w)  or  duress,(//)  or  that  it  was  vrAd  by  uct  of  J.nrlia- 
mcniio)  in  respect  of  usuiy,(/j)  ?:aminj;,  kc.(y)  or  that  a  baii- 
bond  was  not  made  according  to  the  23  lien.  VI.  c.  9.  must  in 
general  be  pleaded ;  in  the  case  of  a  bail-bond  indeed,  if  it  ap^ 


(ff)5  Esp.  Rep.  31.  S  Sftttnd.  187.  (/)  *              ^  8if.-7l. 

A.  n.  S.  send),  contr. 

(«)  4  East,  58$.  Com.  Dig.  Flewi-  (Jc)  5  Co         1 19  b.    Bull.  N.  P 

er,  2W.  18.  »7'>    To  l.if.  35.  b.  n.  6,7.  225.  b 

(a)  6  T.  II.  317.  llCo 

\b)  Coiiv.  Dig.  HcftiWr,  2  W.  t«.  (0  5  Co.  110.  ».  Gilb.  Debt,  437, 

S  StitL  1104.  ^  Satk.  675.   1  Ld.  Raym.  315. 

00  Ante,  29.   Co.  Lit.  283.  «.  I  Sal k.  27a    .1  Ourr.  1805. 

(c)  .S'tft/itr/i'va  /t-fif,  post,  vol.  2.  1794.    2  Inst.  483.    Pnst,  vol.  2.  400. 

4fi2.    4Ksp.  Ri  p   -:.-.5.    f)Mod.  2!7.  (n)  5  Co,  119.  a.  2  Iiisi.  4S2,  4Sa. 

I  Sid.  450.    1  Salk.  'i7\.  2  Roll.  Abr.  Com.  Dig.  Pltaitler,  2  W.  19,  SOi  Bae. 

683.    T.  Raym.  197.    Com.  Di^.  Abr.  Pleader,  G.  3^  tit  Dureu,  D* 

Pleader, «  W.  18.  4  East,  94.  Bull.  K.  P.  1 71  9  Vin.  322.  3  Sannd. 

(  f)  5  Co.  119.  2  Wils.  341.  347.  155.  n.  4.    Post,  s^A.  2.  4G-4. 

(g)  See  the  preced6tat^o*it^iA.i.  (o)  5  Co.  tl».  a.   2S)iuiu],  155.  a- 

464.  n.  * 

(A)  Com.  Dig.  Pleader,  2  W.  18.  (/»)  I  Stnu  4o8.  Com.  Dig.  Plead' 

13  Mod.  101.  «  Kcb.  828.  «  Stra.  er,«  W.«3.  Po«t,  td.  3;  467. 

'  1 1 04.  (9)  Com.  Dig.  Pleader,  S  W.  3€. 

(/)  Sf  ra.  1104.    2  Salk.  G75.   4  Co. 
123.   Ld.  Rnym.  315.  Ante. 

Vol.  I.                     t  ] 
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pear  upon  the  face  of  the  dectamion  that  the  bond  has  been 
made  contraiy  to  the  pnoviaions  of  the  autiite*  the  defeiMbat 
my  demur  or  move  Id  arrest  of  judgment  *after  verdict  upoft 
a  plea  of  non  ent  factum  M  but  a  specialty  caimot  in  generrf 

be  avoided  by  usui) ,  Sec.  appearing  merely  in  evidence,  or  on 
the  face  oC  the  condition,  but  the  facts  must  be  pleaded  spcci.dl) . 
iit.d  the  deicndunt  cannot  dcmur.(0  1  he  defendant  must  also 
plead  specially  payment  of  a  bondi  kc.  either  on  or  after(/)  the 
day*  and  where  no  interest  has  been  paid  on  the  bond  after  the 
time  mentioned  in  the  condttion^  and  there  IS  no  other  circiim~ 
stance  to  nef^ative  the  presumption  of  payment  on  that  day«  aii- 
sing  from  iwcniy  yt.  i  .-,  h.iving  clupscd,  then  the  pica  may  Lc 
tohit  ad  ditm,  hut  oihci  u  i.-,c  il  should  be  soMt  post  dit  m,{u\ 
5k)  performance,  or  any  matter  in  excuse  of  it*  as  non  dam^n^' 
cattiH  to  a  bond  of  indemnity  tCv)  no  award  to  an  arbitmtioo- 
bond«  or  to  a  batl^bond,  no  process  to  arrest  the  defendanti 
lcc(w)  and  matters  in  dUcharge  of  the  actioA,  as  a  tendert  ael> 
off,(x)  accord  and  satisfaction,  former  recoveryt  release^  an^'b- 
reign  attatehmem,(r)  must  be  pleaded  in  this  action. 

In  debt  ui  ^an'  Juciaa  on  a  record^  when  tlic  record  is  the 
fuuM(Li(iun  of  the  action  and  not  merely  inducement,  the  plea 
of  nil  dt  bet  is  In&uBicient,(a}  and  nul  tiel  record  is  the  proper 
pli^  whci-e  *there  is  either  no  record,  or  where  there  is  m  va- 
riance in  the^sutement  of  it  but  as  this  plea  merely  pqts 
in  issue  the  existence  of  the  record  as  sUted,  any  nutter  in 
discharge  must  be  pleaded,  such  as  payment,  which  is  gireo 
by  the  4th  Ann.  e.  16.  and  accord  and  satisfaction  is  not  a  suf- 
ficient plca^(c;  and     it  is  u  maxim  in  law,  that  there  can  be 


(r)  I  Sanrnl.  161.  n.  I,    9  T.  U.  nitincy  hond,  &c.   See  7  E^ast,  119; 

5<i'J.    SSMuntf.  fi<».  n.  9.  Com.  Di^.  Ac4M>nl  i»ti<l  SMti«'I:ic'i;m 

(#)  1  Saiind.  121»5.  b.  (z)  I  Sauml.  €7.  1.  a.  n.  I.  Co 

(0  4  Aim.  t.  IG.    I'oRt,  vol.  2.  474.  KiiU  15a.  U  142.  ii.    Lib.  Fine  I  GO. 

(»)  t  8trs.  653.   Anit  tcti  Koii.  p].  ltd.  8  Lib.  Intrat  16i.  «  Sbmr. 

temp.  Iliinlw.  193,  M  to  these  lAeu  STi.  A  East,  378. 
Ill  I^mu'i-hI.  (a)  Ante,  478.  9  Saqnd.  dU.  1 

(r)  I  H.  ic  P.  640.  n.  «.  l»o«t,  v*4.  2.  Sauiul  t!l     1  F.aM,  372. 
4tK»,  481.  {h)  Com.        n.-ader,  2  W.  IX  Ic 

(w)$a)r.  116.  tit  Uecoitl,  C.  SUn.  1171.  1  Sauni^ 

(jr)8Geo.II.e.84.  (.5.  BolLN.  WL  n.  9.  GSIU  Delil,  4U.  tfAid.4l/ 
P.  179.   WUIet,«6S,SCj.  <c)3EMt^85I.  7Eait»lJ0. 

Qr)  Thi«  h  a*  plua  to  dobt  dnn 
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id  nfieiineBl  in'  pleadlnt^  against  the  imltdlty  of  a  records  thouf^h  JH  JM. 

there  may  be  atj^uinst  iis  operation,  ihcicforc  no  matter  ol  de- 
fence can  be  pleaded  wliicli  existed  anterior  to  ti\e  rccovcjy  of 
the  judginenl,(£^)  but  the  defeadatu  may  plead  a  release)(e)  or 
Uiat  the  debt  was  lened  by  a  Ji.fa.{/)  or  elegit^)  or  ca.  ta^Jt) 
An  ezectttor  mm  plead  fdene  udminUhwU^iJ)  or  to  debt  on  a 
judgment  suggesting  a  devoMtmt^  he  may  pledd  not  guiUyt(^') 
and  a  discharge  under  thoT  lords'  act*  is  an  efTectiial  bar  to  an  * 
action  of  debt  on  a  jiid^ment.(X-)  The  pleadings  in  debt  cy  •  ^ 
ncirefaciat  on\  recogj^ibunce  of  bai^  huvtp  aircudy  bc^n  sut- 
ficiently  pointed  out.(/)  *  •     •  * 

In  Jebt  upon  9tatute^     debet  is  the  pro^r  iileai^hoii  ";!^  not       %  « 
guilty  wAld  in  some  cases  sufi*ice.(5rt)   The  statute  of  limita- 
tions may  in  *8ach  action  be  given  in  evidence  under  the      41  482 
general  iwue  \(n)  but  a  fiTrmer  recovciy  by  another  person  can*  • 
not.(o)  , 

In  COVENANT  thegp  is  stri^lly  no  general  issue,  for  the  plea  fn  Covciujit^ 
of  mn  est  factumy  only  puts  the  deed  in  issue  as  in  debt  on  a  spc* 
ciuUy,(^)  and  not  the  brcacii  of  covenant  or  any  other  matter 
of  defence ;  and  the  plea  of  non  infregit  comentionem  is  bad  on 
demurrer*  though  it  would  be  aided  after  verAct»(7)  and  rim 
in  arrere  is  also  a  bad  plea  in  this  action.(r)  The  defendant  must 
therefore  plead  specially  every  matter  which  it  would  be  neces- 
%\v\  to  plead  in  debt  on  a  bond  or  other  spcciaUy,(*)  as  that  ilie 
deed  was  void:;ble  by  infancy,  or  illegality  ot  the  consideration  ; 
however^  under  the  pica  of  ^lon  est  factum^  the  defendant  may  on 
the  tiial  avail  himself  of  a  variance  in  the  statement  of  the  deedXO 
and  if  the  plaintifTomit  to  state  a  condition  precedent*  the  de- 
fendant may  crave  oyer,  and  set  out  the  deed  and  demur.(tt)  In  an 

^  a-i  I  ■   -I— T—  •■      -    -*      -f__       iTi        «  ■■-  _L_ 

Ante,  354.  Com.  Dig.  Pleader,  2  S.  IL  17.  See 

(e)  Rae.  Abr.  tit.  RcktM.  «A«  precedtnt,  post,  vol.  9,  U9. 

(/)  4  Uon.  194.   8av.  153.   Cro.  (n)  S  Saund.  6.J.  b.    8  Katt,  336. 

Cnr.  328.    CIHl  675.  (•)  I  Stm.  701.    Riu-.  Al.r.  Actiotv 

(js')  I>y*r,  299.  h.    1  Lev.  9'2.  qui  tam,  D.   Heelhe  pt-vct-.ik'iiis,  pott, 

(/i)  Oft;  Bitrv.  300.    1  Sulk.  271.  vol.  491. 

Lotw.  641.  ip)  Ante,  47B,  479. 

(0  1  lid*  RATni*  ^  ^  Mod.  (f )  S  T.  R.  278.  I  Lev.  183.  S 

Sallc.  296.    Skin.  565.    3  Krl«;^  &  Lev.  19.     1  Sid.  SSO.    C^om.  Diy. 

(  0  t  T.  R  Wi,  1021,  um.  Pleader,  2  V.  5. 

(k)     (leo.  il.  c.  4S.  s.  20.  (r)  Cowp.  588.    Post,  vol,  2.  4S0. 

{[)  Tidd't  rk«e.  0d  edit.  1044.  4tli  («)  Com.  Dig.  Pleader,  ft  V.  4.  htc. 

^tlOtl,  SMS.  (0  9Eai^lS8.  Su«.  U46. 

(m)  1 T.  n.  483.  Bsc.  Abr.Mu^^  («)  Com.  Diy.  Pleader,  t  V.  5,,^ 
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Jh  Cmenam,  action  of  covenant  upon  a  leaset  for  the  breach  of« 

running  with  the  landi  if  the  plaintiff  claim  as  bilr,  dcffmt 
pr  assignee,  he,  of  the  lessor,  the  defendant  may  trtvcrso  the 

derirative  title  of  the  plaiiitifT,  or  admitting  that  the  lessor  had 
some  legal  csraic  in  the  premises  at  the  lime  of  the  demise, 
the  defendant  may  plead  thai  surh  lessor  'was  seised;  kc.  of  a 
*  483       'different  estate  from  iha^  stated  in  the  dcclar.  tion,  and  there- 
by shew  that  the  derivative  title  of  ttke  plaintiff  docs  not  exist  { 
^    *  lyit  the  defendant  is  estopped  from  denying  generally*  that  the 
lessor  was  seised  v%  sme^  in  the  delkration  ;(/]^the  defendant 
*    must  |Ibo  plead  specially  peffMmaace  of  the  covenant  ;(tt^  oa 
*^       excuse  oi  performi^e,  as  by  eviction,(v)  or  by  non-pe#foeiD« 
ance  by  the  pluiaul]  <>i  ^  coiit.iiion  prectdeni,(w)  or  lly  a  sur- 
♦  rcndei'of  the  lease,  Sec. (  r)  or  adfnitiing-  the  l^icach,  t)re  defcnd- 
,    ant  mu&t  plead  specialiy  tUat  be  is  XUscluu'gcd  ;{y)  as  by  liia 
bankruptcy,  if  ^e  action  be  for  a  money  demand  due  befoR 
the  act  of  banfcruptcy,(z)  or  by  accord  and  satis&ctioDy  arfoitia- 
mcntfCo)  former  recovery^  foreign  altachmeiit,  setrofft  ^Igrrr, 

&C.(&) 

jfii  Acccunt.  lii  an  iictiun  of  account,  there  is  no  j:^tuciAl  issue.  TliC 
defendant  may  ^iead  infancy,(r)  and  when  sued  as  baiiifi*  or 
receiver  in  fact,  he  may  plead  that  he  was  not  baiiiff»  or  re« 
ceiver}({/)  but  when  sued  as  tenant  in  common«  under  the 
statute  4  Ann,  c.  16.  if  the  declaration  be  properly  framedia 
plea  that  the  defendant  is  not  bailiff  or  receiver,  would  be  iii- 

^  484  sufficient  ;(r)  and  if  the  'defendant  means  to  deny  the  plaintiff's 
claini,  he  should  traverse  the  tenancy  in  common.  The  de- 
fendant may  also  plead  that  he  hath  accounted,  or  a  releai^  ar- 
bitrament, bond  given  in  satisfaction,  and  the  statute  of  linata* 
tions  ;(/)  but  other  matters^  wliich  adinit  that  t^e  defcndaot ' 


{t)%  'V.  R.  U7.  2  SuTi.  &17.  52  (i)4  T.  R.  156.  I  .Sauml.  i41.  a.  fi, 
BtutttLSOr.  418.   1  Kmv  Kcp.  16Q.      (<0d<^-  79*  Con.  Uif.  Header^ 

.Vt-f  the  pvcrtilt-ntSy  posl,  vol.  &  300.  %  V.  8, 9. 

(lOCnm.  Dig.  Pksider,  2  V.  13.      (A)  Com.  Dig.  Pleader, «  V. «.  %a 

Willi.  N.  R  ICS.   1  B.  k  P.  CM).  Sec  Ante,  4^0. 

the  fmccdentSf  post,  vol,  2.  4yfi.  (r)  Bac.  Abr.  Accompt,  E.  Coau 

(v)  1  Sauud.  i204.  n.  2.    2  Sauud.  Dig.  Accom|ii,  B.  5. 
176.  8  FiMt,  m,   PiMt,  VOL  9.  4«6.      (<0  ibkl. 

(t0)8T.R.366.  Poll,  vol.  S.484»      (r)  Wilfes,  fOS. 

(/)  Bac.  Abr.  Accompl,  E. 

(.} )  1  Suunrl.  235.  JKj;^  AccoiD(t»  E.  4^  S,  6. 

(i^)  Com.  Dig.  Weader,  8  V.  «.  ,  ' 
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once  chargeable  and  accountable,  cannot  in  general  be  pleaded  /n  Mcount. 

in  bur  to  the  action,  but  must  be  pleaded  before  the  auditors.(5') 

In  D£TiKVE  the  general  issue  is,  noti  dctinciyUi)  which  puts  in  In  Detinue, 

issue  the  facts  of  the  plaintiff's  property  or  possession,  and  the 

defendant's  withlMtlding  the  chettelA  $  but  under  this  plea  the 

defendtfit  cannot  shew  that  the  goods  or  other  chattels  were 

pledged  to  him^  but  must  plead  it  specially ;  he  may,  however, 

give  Hi  evidence  a  gift  from  the  plaintiff  or  any  other  fact  to 

prove  ihat  Uic  property  in  the  chattels  is  not  the  plaintiff 's.(/) 

In  each  of  these  actions,  when  brought  bv-m  executor  or  ad-  By  or  againrt 

cxeeator8,lc^< 

ministrator^  the  defendant  may  not  only  avail  iumself  of  either  of 
the  before-mentloQed  defisiiGea,  but  may  In  aome  cases  deny  the 
plaintifPs  repmentative  cluuracter.  Where  letters  of  adnunb* 
tradon  have  been  obtuned  in  an  ioferfor  diocese,  the  defendant 

may  plead  in  bar  that  there  were  bona  notabiHa,  or  may  give  that 
fact  in  evidence  under  the  plea  ol  ne  ungues  executor. (/")    In  au 
action  against  an  executor  or  administrator,(X:)  the  defendant 
may  in  addition  to  any  *of  the  before-mentioned  defences  plead      *  485 
ne  unquet  executor,(/)  or  adininistrator,(in)  or  that  no  assets 
have  come  to  hh  hands,(n)  and  he.muat  ptead  spedally,  fUene  ^ 
admbmtravU^  otfilew  admimttrmfis  prettr^  a'sum  not  suflicient 
to  satisfy  debts  of  higher  nature^  as  bonds  outstanding,  orjudg- 
merus  recovered  against  the  deceased,  or  the  defendant,  by 
thii'd  persons, (o)  or  filene  adnuni^iravit  except  a  sum  ready  to 
be  paid  to  the  plaintiff       and  the  defendant  cannot  avail  him- 
self of  either  of  those  defences,  under  the  general  issue  i{q) 
but  under  the  general  plea  of  pUne  adminUtraviif  an  executor 
or  administrator  may  give  in  evidence  a  retainer  for  a  debt 
due  to  himself,  though  it  is  in  general  advisable  to  plead  it.(r 
Where  the  executor  or  adniiniiiti^alor  has  no  giuuad  on  vviiich 


(  5-)  Id.  ibi.l.  S  Wils.  r;5. 
(A)  See  the fonn,  i>o&t,  voLS.495. 
(i)  Co,  Lit       a.  See  the  serend 
plcus.    Com.  Dig.  Pleader,  S  X.  S. 
O)  I  Saund.  274.  u.  X 
(^)  Sec  the  pleiitlirig;^  ia  general. 
Com.  Dig.  Pk-Hdcr,  2  U.  2. 
(0  Com.  Dig.  KleMler,  S  D.  7. 
,  PiMt,  vol.  S,  490; 


(m)  Po&t,  vol.  2.  451.   Com.  Dig. 
Fleftder,SD.7.  tS. 

(n)  Com.  Dig.  Pletder,  S  D.  7. 

(•)  I  Sauiid  .1>0  to  3.16.  in  v.otU. ' 
Com.  Pleader,  8  1).  9.  Pott 

Tol.  2.  431  to  458. 

(/>)  Post,  vol.  £.  452. 

(f)  Co.  Lit  9S3.  ft. 

(r)  Co.  Lit.  98a.  a.   t  fltoad.  99S. 
n.  6.  Piott»TPL&45S. 


Digitized  by  Coogle 


485  CF  PLEA9  IN  BAR,  ftc 

M^vragttintt  to  dispute  the  plaiotiff 's  dcbt»  it  is  in  general  adnMble  not  to 

^israin^t   an        an  acuoii  agwMt  an      or  tfnttf«,(0  the  defendent  outr' 

heir  or  <Crtu-  ^  ,       *  '  • 

Me.  not  only  plead  any  eaatter  which  night  have  been  pleaded  hf 

the  ancestor  or  devisor,  but  wittf  also  either  cfoiif  theehaiaMer 

in  wliich  he  is  sued,  ot\  admiuinj^  ii,  may  plead  that  he  has 
■nothing  by  dcucent  ar  liy  f/n  ur,  citiier  gencrally(w)  or  specially, 
viz.  that  he  has  nothing  but  a  reversion  afiet*  an  estate  for  life 
#  485  or  yea]s,(p}  *or  that  he  haa  paid  debts  of  an  equal  or  superior 
degree)  to  the  amount  ef  the  aaBet»4esoended  «r  devised,  ot 
that  he  rftaim  the  aeaela  to  aatla^r  hie  own  ddbtii  of  equal  or 
supeiior  degree*  or  defata  of  aaopedor  degree,  due  to  tfiird 
per8ons.(«)  The  AtiV,  if  an  infant^  may  also  pray  that  the  pa« 
rol  may  demur,  till  he  is  of  full  age.(p) 
in  oiie.  The  general  lanue  in  ao  action  un  the  case*  is    that  the  de- 

^^fi  ndant  is   vot  guiitij  of  the  f:ri  mises^*  (or  "  t^rievances,**) 
uhove  laid  to /tit  charge^in  mantier  and  form  au  the  mid  plaintiff' 
liath  above  thertt^  (om^Uained  agaimt  him,  and  of  tim  he  /HUM 
hhn99{f  vfioH  tht  caimtty"  fcc»  In  iret/iau  k  is  similar,  except 
that  the  word  ^Jwc^  ia  aubstituted  for    wrongs**  in  the  eom- 
mencenient,  and  ^  frctfiaswtt*  for  ^pranUe%**  or  frvmeinwa." 
It  was  held  by  Lord  Mamfietd^ta)  that  ^  there  ia  an  essen- 
tiul  difference  between  actions  of  trespass,  and  actions  on  the 
case.    The  former  arc  actions  uiricii  Juiis^  ai»U  ihciTforc  a 
loi  nier  recovery,  release  or  satisfaclion,  cannot  he  given  in  evi- 
"  dcnce,  but  luust  be/i/«0(kJ ;  but  an  acuoo  un  the  case  is  found- 
cd  upon  the  mere  justice  and  conaciencc  of  the  plaintiff's  ease, 
and  in  the  nature  of  a  bill  in  equity,  and  in  cfTea  ia  ao ;  and 
therefore  a  former  recovery,  release  or  satisfaction,  need  net 
«be  pleaded,  but  may  be  given  m  evidence ;  for  wliatever  will 
•(  in  cquliy  and  conscience,  according  to  the  ezbting  circomstan- 
**  ces,  preclude  the  plaintiff  fram  recovcrint^,  may,  in  r«»<»,  be 
**  be  given  ia  evidence  by  the  uciuudaut,  becuube  the  piuiniiff 


( )  ni  Rep.  im.  Purt-j  vta  a.  («)  com.  d;-.  pi.  ader,  2  r. 

451.  n.  (n\  (v)  Com.  Dig.    Pkwlcr,  a  E,  i 

(/)  See  ihc  pleadings  ia  gcncruL  Pust,  vol.  ^.  47*2. 

Com.  W*;.  Pkudcr,  3  R.  (7r)  3  Borr.  1353.  1  Bl.  Rqi.  38ft 

(u)  Com.  Dig.  Pleader,  8  E.  3.  8.  C.    1  Wila.  45.  e  Saund.  155.  «. 

PoBt^  vol.  2. 473.  n.  4.  Scd  ((lime  Aa  gnwtttf  af  4e» 

(v)  Com.  Dijj.  PUadcr,  3  £.  0,  stnicCio^. 
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•must  recover  uppn  the  justice  and  conscience  of  his  casei  Inoatt. 
^  and  on  that  only*"  lu  an  action  therefore  on  the  case,  under  tlio 
]iiea  0f  iwt  gtiiltf )  the  defbtubiDt  nwy  not  only  put  the  plaintiff 
ttpOQ  {MPOof  of  the  wMb  cliaffg«,  contauied  in  the  dechiratiiiD» 
but       glite  iQ  eridence  utf  jwdficatlQD  or  excuse  of  it»  oc 
eh^v  A  Ibniier  n0O¥eiy«  releMe^  or  wtiafactioft      tlrai  in  «i 
aetioti  for  »  malicious  indictment)  or  arrest  in  a  civil  sctioo,  the 
dclendant  may,  under  the  general  is&uc  she  w  that  there  was 
suftiricnt  or  probable  cause  for  the  proceeding  complained 
of  ^Cr)  so  in  case  for  obstructing  ancient  iights,  a  custom  of 
London  to  build  on  an  andent  fioundation  to  my  heif(lit»  my  be 
g^ven  in  evidence  by  the  defiBiidHnt9(«)  and  though  a  ttcenee 
wiusi  be  pleaded  in  treepani  yet-it  U  the  prectice  to  admit  it 
in  evidence  in  an  actieii  m  the  case.(^)   But  in  an  action  for 
'OJorcLy  or  a         the  defendant  cannot,  under  ihc  L^ciicral  issue, 
give  in  evidence  the  truth  of  the  words,  even  in  miiigation  of 
damageSf  but  must  justify  special)y,(c)  which  plea  should  not 
in  general  be  put  oo  the  record,  iknless  the  defendant  be  satia- 
lied  that  he  can  support  it  in  ev  idctioe»  because  if  pleaded  nn- 
80ccesefui]y»  it  would  probably  materially  increase  tlie  damtges» 
thottgh  it  would  not  make  any  difference  in  the  eoatt.(d)  But 
"where  the  defence  is,  that  the  libel  or  words  were  *publiahed       ^  ^gg 
•r  spoken  not  in  the  malicious  sense  imputed  by  the  declara- 
tion,  but  in  an  innocent  sense,  or  upon  an  occasion  which  war- 
tanted  the  puhlicatioiH  tliia  may  be  given  in  evidence  under  the 
general  issue,  because  it  proroa  that  the  defendant  is'not  guBty 
•f  the  sM&jQK*  slander  charged  in  the  declaration ;  as  if  the 
words  were  spoken  by  the  defimds&t  as  counsel,  and  were  per* 
tinent  to  the  matter  in  question,(d)  or  were  written  or  spoken 
in  confidence,  ami  withuut  uialice,  as  when  a  master  honestly 
and  isAvly  gives  the  ciiaracter  of  a  servant,  to  one  who  asks  hia 


(y)U.ifaiil.  SMod.  976.  SMod.  «L  satntlflOQ.  lB.ScP.595.  ft 

166,   Com.  Rt  p   273.   1  Wilt.  i*.  B.  k  P.  245.  n.  a,  1  T.  R.  r4«.  rnm. 

175.    SSnunrl.  155.  «*  Dig.  Pleader,  8  L,   8eltrj»»  N.  P. 

(x)  3  Mud.  ir>r,.  yi9.  iOCO. 

(a)  1  Com.  Rep.  ^273.    l  WU».  iJ.      (</)  4  East,  567. 
175.  «  Mod.  474.  '    (il)  1  SsQiid,  MIL  a.  1.    Cro.  Jkc. 

(6)  8  East,  m  «Mod.«,r.  90.  iHiph.  «9.  ^chryn,  K.  P.  fH».  . 

(c)  See  tite  pn:ccdcnts,  pott,  vol.  9,  ISM. 
509  to  506.  1  Saund.  130.  a.  t.  WUIaa, 
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character,  under  pretence  of  hii  in^^  him  ;(<•)  or  if  tlic  words, 
were  imiDcciitly  read  a3  a  siot  y  out  of  a  history,(y")  or  weio 
spoken  through  concern,  or  in  a  sense  not  defamatoij 
tbe  defendaDt  may  plead  these  matten  $  but  it  is  now  xnore 
inimI  to  give  them  m  evidence  noder  the  general  iaaoe^A)  It 
IS  proper^  hcywever*  to  plead  specially  that  the  defendant  onlf  re- 
peated the  slander  uttered  originally  by  a  third  person^t)  B7 
the  statute  8  and  9  fVm.  III.  c.  27.  s   6.  was  enacted,  that  no 
retaking  on  fresh  pursuit  shall  be  t^iveii  in  evidence  on  thclrial 
of  any  issue)  in  any  action  of  cscapC}  against  the  marshaly  &c. 
unless  the  same  shall  bo  specially  pleaded^  nor  shall  any  special 
plea  be  received  or  allowed)  unless  oath  be  first  made  in  wtiting 
by  the  defendant,  and  filed  in  the  proper  office,  that  the  pi  isqpi- 
er  for  whose  escape  such  action  is  brought}  did  'escape  without 
his  consent,  priviLy^or  knowledge .(/)    In  general  when  ihc  de- 
fence consists  of  matter  of  law,  thougii  the  defendant  is  at  liber- 
ty to  give  the  matter  in  e\idence  under  the  general  iseney  he 
may  plead  it  specially  ',(J)  and  this  b  freqpmly-adviaable  site 
there  is  no  fact  disputed)  but  only  a  pobt  of  laW)  which  ma^he 
decided  upon  demurrer  or  on  a  writ  of  error)  or  where  the  plaai- 
dfiTby  his  replicadon)  would  be  compelled  to  omit  one  Of  fnore 
material  fucts  in  tl»e  pica,  and  would  not  be  at  iibei  Ly  to  reply 
dc  irijuriuy  and  consequeiuly  the  defendant's  proof  rendered  ie» 
difficult  \{k)  thus  in  trover  for  a  dog,  the  defendant  may  p>T*J 
that  E  F  was  seised  in  fee  and  lord  of  a  certain  manotv  and  that 
he,  by  warrant)  appointed  the  defendant  game- keeper»  and  thK 
such  warrant  was  duly  entered  with  the  clerk  of  the  peace,  mi 
that  a  certain  person  not  (jualified  by  law  to  kill  game,  v^a 
usint;  ilie  dog  for  lUe  ilcsLn  iction  of  game,  wiici  cbi  c  the  defead- 
ant  took  hinu  ^^.c.  tu  which  plea  ilu-  plainiiflf  could  not  repij 
de  injuria^  generally,  because  that  would  put  in  issue  the  seme 


(0  Btill.  N.  P.  S.  XT.  R.lia   1  (0  2T.  R.li6.  SSdh-lSOL 

B.  »c  F.  523.  {j)  2  Mod.  m.  276.    3  Mod,  168. 

(/)Cm.  Jhc.  91.  Com.  Rq).  «73.     1  Wfls.  44.  US. 

Co.  1 2.  b.    Poph.  60.  S.  C.  Doct.  Pbc.  203.   Cn».  Elix.  871. 

(A)  t  8««nd.  laa  o.  I.  (A  )  2  Mod.  S77.   1  Slnu  S.    1  B 

(07T.R.I7.   ttEnt.M6.  Poit,  le  P.  SO.  Cro.  £ib.  S«9U    X  tm^ 

%.  SOfiu  and  see  adOther  instance  817. 
-where  n  ^|H-ciai  pica  may  be  adviaa* 
ble.  1  X).  6c  r.  5iJ. 
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in  fee,  atid  the  warrant-C/)  So  in  case  for  an  injury  to  a  rii^lu 
of  commofit  the  defendant  may  plead  us  a  justificauon»  a  rig^ht 
of  commoD  by  grant  to  himself,  or  that  he  acted  u  servant 
to  the  owner  of  the  loil  seised  in  fee»  And  thereby  matemiif 
leseen  the  evidencei  which  he  would  otherwbe  have  to  adduce 
on  the  trinl-C'")  statute  of  limitations  is  not  guUtf  with-  * 

in  two  years,  in  an  action  for  verbal  slamler,  aetimablt  in  it* 
seifyin)  or  within  six  years  in  any  odicr  aciiun  on  the  case  ;(^^) 
as  for  criniiual  comersaiion,  or  debauching  a  daughter,  Scc.(/^^ 
and  the  statute  must  in  this  action  t>e  specially  pleaded.(9}  >l 

In  TmovBR  the  general  isa^  \%^tguUtyijptiA  it  is  not  usual  Jb  iriMr. 
In  thia  action  to  plead  any  ^er  plea*  eiccept  the  statute  of 
limitations,  and  a  release,  arid  the  bsnkruptcx  of  the  plaintiff 
may  be  i^iven  in  evidence  under  the  general  issue. (r)  The 
defend. .nf,  lunsevi  r,  is  at  liberty  to  plead  spt;ciaily  any  liiing 
which  admiis  the  property  in  the  plkinufl',  and  the  conversion, 
bm  justifies  the  latter also  tlic  statute  of  limitation s>(/)  and 
a  former  recovery,  kc.(«i)  but  the  bankruptcy  of  the  plaintiff 
4>ught  not  to  be  pleaded.(v) 

The  general  issue  in  hbpletiit  is  nc/n  ctfdt  modo  et  Jorma^  \  or  ntrnvrf^, 
by  wiilch  the  defeudani  puis  in  issue,  not  only  the  taking,  but 
ulho  the  taking  in  the  place  meulioned  in  the  declaration. 
But  the  defendant  cannot  have  a  return  of  tlie  cattle  under  thia 
plea^  and  tbeveibre  if  he  want  a  return  he  should  plead  that  he 
look  the  cattle  in  some  other  placfe,  describing  itt  and  traverse 
the  place  laid  in  the  declaration^  and  in  order  to  have  reiumi 
ehould  *avow  or  make  cognisance,  stating  the  cause  for       4(  491 
which  he  dislrained.(a )  bui  il  the  dcicnciani  ever  h.>d  ihe  cattle 
in  the  place  stated  in  the  ueclaraLiun«  in  icudiog  tiiem  to  the 


(/)  I  Will  .315.    Cro.  Eltt.  539.  1  Ante,  489.  The  cn^e  iti  '»  I..?.  Krjio. 

B.  &  P.  SU.    1  Rftst,  '217.  8C8.  in  etTUneous  us  to  this  point. 

(ill)  ;  Mod.  374.  :i77.   Cro.  KXa.  {t)\LMtw.*J9 

539.  Willos,  619,  690.   l8ti«.S.  (m)  »  Show.  146. 

(n)'t  ISM  95.    Sir  W.  JoncM,  196.  (r)  7  T.  U.  d91.  396. 

(o)  -JJ  Jue.  l/o.  16.  8.  3.  (v)  Se<j  Uic  |>rcce(lcnt,  post,  vol.  2. 

(/>)  Post,  vol. -2  'i*>V  n  (r).  .lO'J.  SOS.    I  Stra.  507.    i»  M.mI.   1911.  1 

Iq)  I  l.uiw.  yy.  v>  Saunil.  63.  n.  6.  Saund.  347.  ii.  1.    Gilb.  Keplcv.  166. 

(r)7T.  n.  391.  9V  ib.335. 

(«)  4  Mod.  494.  I  Stre.  5.  Cora.  (x)  t  Sawnd.  947.  n.  1.   Port,  wL 

XKg.  Plcider,  E.  14.  Cro.  Elis.  539.  9. 5ia 

Vot.  1.  [  ^5  ] 
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Inrtpievin,    pottndy  though  be  took  them  ekewbere«  he  slMh} 

cordint;Iy.(y)  Where  ilic  distress  is  for  iX)or-r«ites,  the  de- 
fendant may  plead  not  guiity,  and  the  cause  of  takii*^  in 
evidence  ;(:)  and  a  general  plea  is  given  by  statute  wucre  a 
distress  is  taken  for  sewers  nue9i(a)  or  under  the  banknipt 
1aw5.(A)  But  the  defendant  must  avow  or  make  cognisance  vnA 
more  particularity  under  a  distress  for  rem»(^)  rent  cfaarfire,{iO 
or  damagrf€a9ant.{t)  And  thoufifh  the  statute  1 1  G#o.  II.  e. 
19.  Z2,  i^ivub  a  general  avowry  in  c  »scs  of  distress,  fur  real 
hcrvicc,  &c.(y*)  it  is  siill  aCivibal)lc  in  some  cases  lo  set  uut  the 
title  specially,  in  order  tltat  a  traverse  of  a  particular  part  ui'  it 
may  be  taken,  and  that  the  parties  may  proceed  to  trial  i^oft 
some  particular  point  in  issue  \{g)  and  this  statute  does  oat 
extend  to  avowries  for  beriot  custom  or  for  a  rent*char^e;^lt) 

/;*  trcsptm.        I"  TRESPASS,  whether  to  the  person,  fier^ontU  or  reaifirofier* 
the  defend.. in  iiu»v ,  under  the  general  issue,  j^ive  in  en- 
dcnce  any  niaiicr         h  tiircctly  controverts  the  truth  of  uny 

^  492  "dficgatiooi  which  the  plainiiff  on  such  general  issue  will  be 
bound  to  prove»(tf)  and  no  person  is  bound  to  justify  who  ii 
noty  /irima/aciey  a  trespasser  thus  the  plea  of  not  gtiill|r  is 
proper  in  trespass  to  pertonsy  if  the  defendant  committed  oo 
assault^  battery,  or  imprisonment,  Sec.  and  in  trespass  to  per^ 
nQiiui  property,  if  the  plaluaii  h^d  uu  properly  in  the  ^OwS, 
or  the  defendant  were  not  ;^uiUy  of  the  takin?^,  &c.(y)  and  in 
trespass  to  real  property  tlu&  plea  not  only  puts  lit  is&ue  the 
fact  of  the  trespass,  Sec.  but  also  the  title,  whether  ireebokl  or 
|K)6sessoryf  in  the  defendant,  or  a  person  under  whom  be 
claims,  may  be  given  in  evidence  under  it)  which  matters  sbev 
firima  faeie^  that  the  right  of  possession,  which  is  necessary  is 
trespass,  is  not  in  the  plainuir)  but  in  inc  defendant  or  ihe  p^r- 


{  w)  Tnst,  vol.  2  511,  512.  1    Sauiid    .Vj7.      Sec    the  prv«e» 

(^:)  43  Kii/..  c.  'i.  s.   19.    Sec  die  tkuls,  iMwt,  vol.  i  .".1  T),    1 7»' ^IR. 

pi*cccdciit,  pust,  vol.  2.  515.  Co.  Liu  Set:  Uie  fornist,  post,  voft.  %  ikl 

v:S3.  a.  to  ils.  ^ 

(tf)  iKi  Hen.  VXII.  o.  5.    19.  U')  2j>nxkn^.  d. 

i")  I  Jno.  I.  c.  is.  s.  IC.  (ft)  «  \Vil«.  28.  S  Sauoa.  16S.  a>  V 

{<■)  H  (.CO.  IT.c.  ly.         SSuaiid.  1  n  k  I'. 'il  l, 

'*'V4.  .J.  II  i     1  Sa.nnl.  J47.  n.  6-  (d)  2  SuuimI.  159.  n.  10. 

n.ti  1'.  il.}.  (• )  Cowp.  478. , 

u)  -H,  kt.  P.  dW.  2  Saund.  2S4.  d.  ( / )  Cp*  p. 
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tf  under  whom  he  jnsufies.(!?*)    But  where  the  act  would,  al  //i /ira/>u*t. 
common  law, ./irr/V  appear  to  he  a  trespass,  any  jnuUer 
of  jusuficatioD  or  excuse,  or  done  by  virtue  oi  a  warrant  or  au- 
fbanfy,  mast  in  general  be  specially  pleaded.^) 

Thus  in  tiespass  to  fiertona^  9on  tu^uit  demeMei{i)  moderate 
correetion,(/)  moiliter  manut  hnfiowii  to  preserve  the  peace«(/) 
or  a  justification  in  defence  of  the  possession  of  real  or  personal  * 
property-Cm)  or  by  •authority  of  law  without  process,  either  as  •  493 
an  indi\ i(hial,(")  or  as  an  ofhcer,  or  in  aid  of  him  ;fo>  or  uiulcr 
civil  pioccbs,  cither  mesne  or  final, (/<)  of  superior,^^^)  or  infe- 
rior or  foreign  courts,  must  be  pleaded  speciaUy  ;(r)  for  who-, 
ever  imprisons  another,  (except  in  some  cases  under  particu- 
lar statutes  hereafter  noticed*)  must  jusdfy  himself  by  plead- 
ing^9  and  shew  specially  to  the  court  that  the  imprisonment  waa 
Hrwful :  thb  is  a  positive  rule 'of  law,  in  order  to  prevent  sur- 
prise on  the  plaintifr  at  the  trial,  by  the  defendant  then  assign 
in^  various  rcubons  and  causes  of  imprisoninj>  the  plaintiff,  of 
Av  hich  he  had  no  noiice,  and  wliich  conserjuently  he  could  not  be 
prepaa-ed  to  meet  at  the  uitil  on  the  plea  of  not  guilty,  on  fair 
«tid  equal  terms  with  respect  to  the  evidence  and  proof  of 
fiut8.(«) 

Id  tfieaptss  to  fienanal  property^  a  seizure  as  a  heriot  ser- 
vice Tnay  be  given  in  evidence  under  the  general  issue )  but 
in  t^eneral,  matters  which  admit  the  plidntiff's  property,  as 

well  as  the  seizure,  Uc.  must  be  pleaded  ;(«)  ab  a  justifica- 
tion r<-)i'  culling  ropes  or  killing'  do[^s,CT)  or  Lukiii>^  puns,  ^c.{rj) 
A  dl&trcsii  for  renc  when  made  on  the  demised  premises,  may 


(  ^)  8  T.  R.  40a.   7  T.  a  354.  («)  G  T.  R.  $62.  PoH,       «.  538 

Wiries.,222.  to  537. 

(A)  Co.  Lit.  282.  b.  283.  a.   Doug.  )  1  Sauod.  10.  79.  Id.  ibid. 

6t t.    9  Kotl.  Abr.  6S2.   18  Mod.  m  (p)  3  Wilt.  S70.  1  Saand.  m  n. 

1  SMifMl.  898.  n.  1.  Com.])iK.Ple«l-  1.  Post,  vol.  9L  537  to  546. 

er,  K.  15,  IH,  17.  (v)  I.l.ibid. 

(«•)  8  T.  R.  299.    I  SautnL  77.  29C.  (< )  2  EhH,  '2C<».  27 i. 

ii.  I.                                           '  (^JlCo.  Liu  Zh±  b.  28J.  a.    3  WU*. 

(^J)  2  B.  &  P.  884.   Port,  vol.  8.  370»37t. 

5Sr«  58S.  (I)  Cro.  Blis.  38.  8SaQiid.  168.  n.  b. 

(/)  Poft,  vol.  2.  525,  52f),  .'!27.  (m)  Com.  Dig.  Plt«»Icr,  .3  M.  2">. 

8T.  R.  78.  299.    3  Wilt.  71,  (r)  1  Svmul  84.    2  Lutw.  1494, 

post,  >ol.  3. 529  to  533.  Com.  Dig.  Flca»ler,  .3  .M.  33. 

(w)  Com.  Dig.  Pleader,  3»AI.  25.  htc 
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Jn  tre»P'i$t,    be  (^iven  !n  evidence  on<fer  tfte  ^ti^Tal  iitue.(v)  but^mde 

*  494  ^^^^  elcmiscd  *premiscsj  as  ou  a  common,  or  uiiuer  a  fnwdQ- 

lent  removal,  the  defence  must  b6  Specially  pleaded  ;(z)  andi 
distress  or  seizure  for  toli$)(a)  Malluge  at  a  fair,  kc.(^)  uadtti 
by-law,(r)  or  for  damage  featant^  by  the  oecupiertdO  ortCM* 
moneri(r)  or  other  mtitter  of  joatification,  with  or  irhtiMil  pit' 
cess,  must  be  pleaded  speciallf . 

We  have  seen  that  in  trespass  to  mi/  firo/teriy^  a  inMim 
mere  possessory  rii^lit  in  the  defehdant,  may  be  giren  in  evi- 
dence under  the  i^cneral  issue  ;(/")  but  it  has  bceo  hdd  thit 
the  defendant  cunnot  justify  under  the  general  issue,  cutdug 
the  posts  and  rails  of  the  platntliT)  thou|^  etoeicrt  npOD  ths^ 
fendant's  land,  there  being  no  qaestion  ndsed  as  t0  tiM 
if  remainuif^  in  the  phiintiff  and  it  ia  usssl  and  btftaif 
adYisaUe  to  ptead  Ubertm  tenemmtum,  either  in  etdsr 
pel  the  plaintin*  to  new  uwign,  setting  out  the  ubUitjU,(ft)  w»i 
case  he  claims  as  tenant  to  the  defendant,  or  to  tlic  pcibori  i 
H'hose  behalf  the  supposed  trespass  was  commuted,  locompti 
him  to  set  forth  such  tenancy,  which  the  deMbnk  in  his I^ 
joinder  may  indst  has  been  determined  by  notice  teipitikc. 

*  495  liberum  tenemenium  is  a  *good  plea  to  trespass  ia  1 

ral  or  free  fishery,  the  owner  of  the  soil  being  firim^ 
owner  of  the  fishery. (0  An  excuse  of  the  trespass,  on  Ifr 
count  of  a  defect  of  fences,  which  the  plaintiff  was  bound 'fi 
repair,(4:)  and  a  license  from  the  plfidntifi^/}  and  a  jusutii:<k;io!i 
under  a  rent-charge»  or  in  respect  of  any  eaament  or  iocorpd* 


(y)  1 1  Geo.  1L  e.  19.    fll.  culture  ]« t  in  or  aflU  aoy  tiling  (o 

(r)  1  E«p.  Kcp.  257.  frichnld,  itbtcnnu'spiwttheri'  r. 

(a)  \j]  Rflvm           3  Hurr.  1 104.  ihv  j.vopcriy  of  llie 

Lutw.  151U.    8  Wentw.  I'ii.   Cai  lti.  not  a be  so  u!.  to  a  trcsj***- 

SS7.  Port,  vol.  a.  (/i)  I  Saiiud.  299.  Ii.  •* 

(A)  3  LeT.       jtsr.  obserrntionB  on  thh  plea. 

(c)  I  T.  n.  118.    4  Mod.  r^7T.  (i)  18  KcU.  IV.  4.  Co.  Uutff  * 

(fi)  1  Sauml.          SSftund.  894.  notet.    FoM,  ^<  l  2  3r/r 

Post,  vol.  2.  546.  (*•)  Co.  Ui.  '283.  2  Siuwl.  ^ 

(tf)  2  WiU.  51.    Yclv.  lot  5  Wils,  Tost,  vol.  2.  5ja. 

181  «n.   tSmniLSM.  (0Afito,48r.  8T.R.I6I. 

(/)  Ante,  491.  7T.R.S54.  ST.  175.  Gilb.  C.  P.  M.  Vi»  Abr  l> 

n.m    Andr.  108.    WtUn,«83.  reuse,   tk.m.  Dig.  Pleadir,  S  M  •» 

(^)  8  F.ast,  4nl.  ff.l  *]Ma?ro,  see  8  I'-st,  vftl.  4.  560.  But  iee  SI 

T.  U.  403^  Kvcn  U  a  tcuant  in  agri-  Vli.  i&.  pi.  5. 
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of  filherf  *M  or  of  pasture       or  of  lb  irt9pa9§, 
tnriwy  ;(</)  mtd  a  ligbt  of  my  either  publie(«)  or  |Mivate>(l) 
«fid  whether  by  ^rant,(tt)  wUl,(v)  prescription^(Ti;)  custom  or  of 

necessity, (!/)  nuist  be  pleaded.  So  the  defenduiii  must  plead  an 
entry  by  authority  of  law  without  process,  us  thut  tlie  /ocu«  in 
pto  m»  an  inn/?)  or  that  the  deiendant  entered  to  demand 
(nqrmem  of  his  de^;(o)  or  to  prevent  murder  or  bf  Tir» 
toe  of  inocefls^c)  ctindfisl  or  dvU,  of  a  superior(<f)  or  ^inferior  ^  496 
courtyCe)  luuler  methe  process,  as  a  latiiat^  fcc.(/)or  under 
final  process,  as  a  Ji.fa.ig)  W^jTtV,  8cc.  And  in  trespass  to  hndi 
where  a  removal  of  jiprsonal  property  is  also  alleged,  the  plea 
should,  as  to  tlic  personal  property,  be  special,  and  shew  pos*  • 
tessioD  of  some  land,  &c.  and  justify  the  renioval«  &c.  damage 
femtani^  kc«(r)  In  ail  actioDS  of  trespass,  whether  to  the  per* 
eon,  Ivetsonal  or  real  property,  mauers  in  duchmrge  of  the  ac> 
laxm  must  be  pleaded  aa  accord  and  setislactiQn,(it)  arbttm* 
menttC/)  re1eti8e,(m)  former  recovery,^  n)  tender  of  saflicient' 
ani{'iuls,(v)  and  the  suuuc  ol  limitations,  wlach  in  trespass  to 
persons  is,  that  the  defendant  was  not  j^uiity  within  four  ycars^ 
and  in  trespass  to  personal  or  real  property  witiun  tux  years.C  ft) 
In  an  action  agunst  ^jutite  the  fiemcCf  mayor,  coiutabie^ 
ekurcAmardenf  mtd  other  pemeeM^ere^  or  eny  other  acting  in 


(z)  Com.  11%.  Pleader,  d  M.  95. 
(a)  Id.  ibid.  Cro.  Bib.  876. 

((■)  1  SatiiifJ.  298.  n.  1, 
id)  J  B.  k  P.  *23. 
(0  7  T.  11.655.    Lutw.  9U. 
(/)aB.«i  P.  »L  Poft,  TOL 
58S. 

{g)  Post,  vol.  2.  587. 
(/)  8   E«^t,  404.  AVilles,  222.  n.  b- 
(.;)  3  Hurr.  1353.    I  Bl.  Bcp.  38S 
1  Wilt.  45.    Ante,  485. 
(h)  3  Burr.  1353. 
(I)  Foat,  vol.  S.  Sm. 
(m)  .3  Burr.  iaS3. 
(u)  id.  ibid. 

(o)  31  Jac.  I.  c.  10.  Com.  Dig. 
Pleader,  3  M.  36.  Via.  Abr.  Trc»> 
pan,  9.  a.  548.  iljef^BT,  Poat,toL 
2.  590^  531. 

91  Jas.  I.  a.  It.  i.  3,  ££M^ 

990. 


(m)  Par  id.  LoagliUiinmgh.  1 
H.  Bt  35SL  8  Saaad.  403.  o.  1.  Co. 
Lit  283.   2  Will.  173w  Com.  Dig. 

Plea.l.-T,  F.  15. 

(o)  (j(im.  Dig.  Puc)|A7'.   Poftt,  rol. 

2.  5ul. 

(p)  I  Saond.  «S.  340.  3  Saand.  3. 
(9)6T.  R.748. 

(«)  I  n.  Bl.  352.  8  T.  R.  606.  2 
ShuiuI.  158.  e.  o.  4  U  a.  Post,  rol.  3. 
5/0. 

(0  Id.  ibid.    Poat,  vol,  2.  573. 

(u)  2  Mod,  374.  3  East,  894. 

(v)  1  B.  k  P.  371.  1  Saand.  383. 
B.  6.    2S»und.  158.  c. 

(w)  I  East,  350.  377.  381.  1  B.  h 
P.  371.  I  Sauiid.  322.  n.  6.  As  to 
pluading  a  prcsoripUoo  in  g«Qeral« 
and  Tailnre  In  proof  of  a  part,  aee  1 
Burr.  412. 

(i/)  1  Sauiid.  323.  8  T.  R.50, 
tu(w,  1487,  Poit,  vol.  3.  577. 
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4,i)0  OF  PLEAS  IK  BAR  IN  TRESPASS,  &c. 

y6t  tretpam,  their  md  and  atmttance  or  their  epmman^kft  anjr  tbing  toe 
by  themi  bf  virtue  or  reason  of  their  office*  the  general  ianie 
may  be  pleaded,  and  the  special  matter  given  In  evidence(f ) 

ai)d  there  is  a  similar  provision  in  the  highway )(r)  tumpike»(«) 
militia  nnd  assessed  tax  acts,  aii  l  in  various  other  statutes  ia 
protectiua  of  persons  acting  iw  the  execution  of  their  office, 
*  497  *or  others  in  aid  of  them.  It  is  also  a  gcnend  rule  at  common 
law,  that  matters  in  mitigation  of  damages,  kc.  which  cannoC 
be  specially  pleaded,  may  be  given  in  evidence  under  the 
general  is8ue.(i) 

In  ejectinent.     In  EJBCTMftNT,  a  defendant  when  he  appears,  is  compeUnd 

to  enter  into  the  consent  rule,  and  to  plead  the  general  issue, 

conscciucniiy  in  this  atlion  no  special  pica  can  be  adojjicd  ;  we 
have  seen,  liowevcr)  that  the  couit  will  in  some  cases  on  spe- 
cial application  permit  the  defeudant  to  plead  to  the  jnclsdio- 
lion.(u) 


Of  pleading       From  the  above  instances  and  observations,  it  may  be  col- 

*he  Kencral     jf  ctcd,  liiui  any  matter  of  defence  wiach  denies  whui  the  plain- 

issue,  f»r  a  '  ^  ■ 

^cial^lilea  ill  liflf  wouid  on  the  general  issiue  be  bound  to  prove  in  ti»e  first 
instance,  in  support  of  Lis  action,  may  and  ought  to  be  given 
in  evidence  under  that  plea  ;(a)  but  tliat  any  groimd  of  de- 
fence, which  admits  the  facts  alleged  in  the  declaration,  but 
avoids  the  action  by  matter  which  the  plaintiff  would  not  he 
bound  to  prove  or  dispute  in  the  6rst  instancet  on  the  general 
issue,  may  be  pleaded  specialty  (6)  Thus  in  an  action  of  as- 
sumpaitf  m.aier  which  shews  thai  no  such  contract  was  inudc, 
cannot  be  pleaded,  bui  matter  wnich  admits  that  such  a  con- 
tract was  made,  b\it  shews  that  it  is  not  binding  in  poim  ol  law, 
in  respect  of  the  coverture,  infancy,  kc.  may  be  pleaded.  So 
in  trespass  for  uking  personal  property,  the  defendant  cannot 


(q)  SI  Jac,  I.  c  18.  •.  S,   Co.  Lit  («)  Ante,  4.10. 

28.1.            ,  (a)  iMoU.  405.    Ld.  Raym.  3«. 

(r)  la  Geo.*llL  e.  7S.  $VL  Com.  309. 

(0  i3Geo.IlLe.t4.  («)  Ld.  Ibjn. 19. 
(0  Ca ut  sBd. a.  aa  k  P. ttS. 
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•'plead  firofierty  m  a  stranger  or  in  himse/f,{c)  because  that  OJ  pkutUng- 
goes  lo  contradict  the  evidence  wliich  ilie  piuiiiulF  roust  on  the  ?*/ 
general  isisue  adduce  io  support  of  bis  action.(c/)  *'* 

VVLcre  th«  defence  eonstau  of  matter  offact^  amounting  to 
a  denial  of  4lie  allegpation  vlikli  the  plaintiff  must  prove  in  sup- 
port of  liis  declaration)  tiia  general  iasoe  must  be  pleaded*  or 
it  would  be  a  good  cause  of  9pietM  demurrer,  that  the  pica 
amounts  to  the  general  issue  though  there  are  cases  in 
whicii  iL  has  been  adjudged*  thai  it  bcuiL;  in  the  discrc'utn  of. 
the  court,  whet)  a  plea  amounting  to  the  general  issue  shall  bo 
allowed,  the  plaintiff  ought  not  to  demur,  but  should  move 
die  oourt,  for  a  rule  to  shew  cause,  whjr  the  general  issue 
ought  not  to  be  eatered ;(/}  so  sn  enttre  plea  is  good,  though 
to  part  of  the  declaradon  it  amount  only  to  the  genersl  issue.(^) 
The  grounds  on  which  pleas  amounting  to  the  genen^  issue 
are  objected  to,  arc,  thai  they  lend  to  unnecessary  prolixity 
and  expense,  and  draw  to  tiie  examination  of  the  court  what  is 
proper  to  be  determined  by  a  jury  .(A) 

But  as  we  have  just  seen  in  many  cases  where  the  defence  Tntpiied  co- 
conaists  of  matter  of  iSov,  the  defendant  *may  either  plead  it 
apecially  or  give  it  in  evidence  under  the  genersi  issuei(0  and 
in  all  actions  the  defendant  may  plead  any  matter  which  shewa 
why  the  acdon  does  not  lie,  and  which  l>eing  matter  of  law  is 
proper  to  be  shewn  to  the  court ;(/:)  as  in  aasumfisit^  infancy, 
payment,  kc.  In  these  cases,  iVoni  the  nature  of  the  dclcnce, 
the  plaintiff  has  an  imftlied  colour  of  action,  bad  in<leed  in  point 
of  law,  if  the  fitots  pleaded  be  true,  but  which  is  properly  !«• 


(c)  Ld.  Rayn.  S8,  89.  1  Ventr. 
Ma.  S  Lev.  98.  Cro.lSlis.m 

{d)  Bhc  Abr.  FleaH,  G,J.  Com. 
Dig.  Pleader,  K.  U,  U. 

(e)  3BI.  Com.  300.  Com.  Dip:. 
P|eiider»  E.  13, 14.  Bae.  Abr.  Plea», 
6Ettt,  $97.  lOCo.  95.  1. 
Cro.  Car.  ir.r.  Cro.  Eliz.  147.  Ld. 
Harm.  553.  Uiis  was  furmerly  trro'inil 
ol"  «  rr<>r,  l"it  "waa  ;ii<lc(J  Ijv  oJ  Hlu. 
VUI.  c.  30.    I  Siiuuil.         «.  What 

b  matter  of  W«;  t«e  Wilkv  iia 
Att  wsuiiiMtative  pica  amoantiBg  to 
general  iiMie«  bad  on  danorrer»  6 
Emu,  597. 


(/)  Hob.  197.  iLeoD.  178.  S 
JloU.  RepL  140.  Com.  Uig.  Pleader, 
G.  14.  ScoalaoUoct.  Plac.904.  Co. 

Lit  son.  h. 

(  ^)  3  Lev.  40. 

(A)  Bae.  Abr.  Fteaa»  G.  3.  Gilb. 
C.  P.    Com.  Dig.  Pleader,  E.  la. 

Hob.  icr. 

(0  Com.  Di-,'  P!earirr.  K.  l4.  Bac 
Abr.  Plfft-s  G.  3.  what  is  m&Ucr  ctf 
h»w,  AV  illcs,  410. 

(k)  Bao.  Abr.  Pleas,  G.  3.  Gilb. 

C.  P.  63.  61 
V 
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Ofeokmt,     fetred  to  tlie  deciiion  of  tlw  eomtii)   So  a  plea  in  tVMMv 

that  ^  was  possessed*  and  lost  the  goods,  that  B  found  themt 
and  guvc  ihcin  lo  the  plainiiCF  wlm  last  them,  iind  thai  the  de- 
fendant iouiul  ihciu,  aiul  by  the  command  of  J.  converted  them, 
was  held  sufhcient*  because  it  ^ve  an  implied  colour  by  con- 
Cesstog  the  /wttemon  ami  fim^iy  in  the  {ikiiiitiff  ogaiMl 
but  the  lawful  ovaerXm) 

So  without  giving  expfe4t  colour,  the  defcwiapt  nmf  pktai  m 
(respeae  or  trover,  thet  he  wee  powenedof  the  goodSi  hut  net 
saying  they  were  his  own,  und  sold  them  in  market  oven  lo 
the  tlc'luiidanl  ;  or  tlwi  UnA  them  di  i/uodum  ig-nofo^  and 
waived  them  within  the  defendant's  n^smor,  whereiiDre  he  ioi^ 
them ;  because  such  plea  givea  an  Implied  colour,  and  doef 
not  deo|r  but  that  the  property  waein  the  pluiotiff ;  and  the  de* 

#  500  ^endiuit  la  not  bound  to  shew  expfetslf  in  ^whomit  waa^a) 
So  In  treepaie  Ibr  taking  ooni«  the  defendant  may  plead  that, 
he  cook  them  as  tythe  or  as  wreck,  without  giving  express  co« 
luui  .0)  The  ])lea  ot  iibtriwi  tcnenuniuui  ni  iy  also  be  consi- 
dered as  pivin^-  implied  colour,(//)  for  it  adoiiis  that  in  point 
of/actj  the  plaintilT  may  have  been  in  poaaeasion  of  the  loan 
in  f  ao,  (which  as  in  the  case  of  peraonal  property  firima  foot 
entitka  the  pUmtUf  to  roaintidn  treapeaa  ageinat  all  the  woild» 
but  the  rightful  owner,}Cr)  but  inaiata  that  in  point  of  law,  aoch 
poaaeaaion  la  unUwful.(«)  So  In  treapaaa  to  landa  if  the  de- 
fendant claim  under  a  demise  from  the  plaintiff,  express  co- 
lour need  not  be  f^iven  ;(/)  however,  the  unnecessary  atitliiian 
of  colour  appears  to  be  no  ground  of  demurrer,  for  the  uitro- 
tiuction  of  superfluous  words  of  form  will  not  vitiate. (u) 

Of  t-Tprcss  But  where  from  the  nature  of  defence,  the  plaintiff  would 
have  no  ioipHed  colour  of  action,  the  defendant  cannot  plead 
apecially  any  matter,  which  controverta  what  the  pkdntiff 
would  on  the  general  iaaue  be  bound  to  prove,  without  giving 


(0  Tid.l,  600.  (/^)  7  T.  n,  354.    8  T.  a  403. 

{m)  Cro.  Rl^.  $<».  5a9.  tCo.  90.  (r)  Cro.  &|is.  968.   I  But,  044. 

b.   Com.  I>i|;.'  Pleader,  E.  14.  act.  («)  At  to  M  pica,  im  1 

U  t.  185    1  Krn 17$.  Mni4.  rofilra.  299  c. 

(m)  10  Co.  «.«).  b.  (I)  3  Salk.  -27.1. 

(9)  10  Co.  8S.  a.  &tc    Reg.  Pla«.  (u)  1  East,  219. 
404. 


Digitized  by  Google 


OF  GIVING  COLOUR. 


500 


rx/n'rjsn  colmir  ;(t)  thus  in  an  actioii  of  trespass  to  land,  if  the  Oj  caloui: 

(ktcodaQt  plead  a  possessory  title  under  a  denUM  from  a  third 

"person ;  tills  pisa,  sbewing  tint  tbc  right  of  possession  is  in      4^  501 

tbedefcirfutt  woqldt  without  giftag  express  colottr,  •moimt 

to  the  geitetel  immfy)  Ibr  it  goes  to  <leDy  that  the  trespass 

wse  comnitled  in  the  plaintiff  Is  doeCf  and  shews  the  right  of 

possession  in  the  defendant ;  but  if  the  defendant  after  stating 

his  (j«vn  title  supposes,  as  is  iififial,  thai  the  plaiiiuti  entered 

upon  his  possession  under  colour  of  a  ibituer  deed  ui  feoiVment  * 

wi^MNit  Itfery,  or  of  a  charter  of  demise  made  befi^re  the  de- 

mile  to  tlie  delenihyU»  and  that  the  defisndant  re-eDtei«d|  this 

eteaiee  a  cpMstfaan  of  law  fer  the  deciiien  of  the  tourt»  and  by 

that  means  prevents  tiM  plea  from  amounting  to  tlie  general 

iMOy  and  being  matter  of  supposal,  it  is  not  trsTersable  ;(z 

so  in  trespass  ior  taking-  goods,  if  the  clei'cudani  plead  that  a 

third  person  was  possessed  of  theni,      of  his  mun  /ivo/icr  (foods, 

and  sold  thexn  in  market  overt  to  the  dcleudant,  the  defendant 

must  give  colour,  for  his  piea  alleging;  that  ^  was  possessed 

aa  of  his  own  propertyt  emonnts  to  n  denisi  that  the  plaintiff 

had  any  property  in  them»  and,  therefore,  gives  no  colotn"  of 

actel  i  and  the  colonr  naually  given  in  toch  Gase%  is,  that 

the  defendant  bailed  tlw  goods  to  a  etrant^t-r,  who  deKvered 

them  to  the  pbiniiil  iVom  whoivi  ti'.c  dcicutlant  took  ihcaj  ia) 

Every  express  colour^  it  is  said,  o^ight  to  ha%'B  fonr  riindi-  h\rm  of  f*. 
ties ;  Jirst^  it  ougiit  to  be  a  matter  of  title  doubtful  to  a  jury, 
•a  where  the  defendant  pleads  *that  the  plaintiif  claiming  by       #  502 
colour  of  a  deed  of  feoffment,  ke.  tliat  is  soAcient,  for  it  is  a 
donbt  to  lay  gents,  if  land  shall  pass  by  deed  only  without 
livery ;  wemdiy,  that  colour  as  such  ought  to  have  continuance 
althouji^h  it  wants  effect,  as  if  the  defendant  give  colour  by 
colour  of  u  deed  of  demise  to  tlic  phiintilT  for  the  life  of  7 
who  it  appears  by  the  pleadings,  was  dead  before  tlie  trespassi 


(x)  SSauiuI.  401.     10  Co.  88.  kc  (^)  2  Saund.  401.    7  T.  R.  3^. 

CraEHs.  7$,    tT.IL4lA  As  to  ST.  B.  40ft.  t£Ml»St$.  Com.Dif 

coloar  in  plcftdinf  in  gmenl,  mc  tO  Pleader*  S  M.  40,  41. 

Co.  88.  kc.    1  Kasl,  215.  3  Bl.  C«m.  (»)  1  Cast,  21.1.  StS.     SSbIIe.  flTJ.  » 

Rep.  Wac.  303,     !>f)ct.  Plac.  («)  lOCu.  Oa 
Colour.    Uact.  k  Stud.  Uh.  ^  c.  53» 
3  Sidk.  sra.  B4IC  A^.  Pleat»  l.t. 

S  ol.  I.  [  46  J 
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this  is  not  sufficient,  because  the  colour  doih  not  conuniie  ; 
but  the  defendant  may  well  deny  the  effect  of  it,  viz.  that  the 
plaiotiff  claims  by  colour  of  a  deed  of  demise  to  him  for  bit 
life  ;  wbereai  nothing  pissed  thereby ;  therefore,  there 
difTerence  between  the  contimiaiice  of  the  eotour  wad  tbe-e^ 
feet  of  it ;  tJlirdfy^  it  ought  to  be  such  «  cokMir^  if  It  wmt 
of  effect,  would  maintain  the  nature  of  tlie  •ctifliiy  es  in  in  as- 
sise, colour  ol  a  ii  eehold  ought  to  be  given,  &c.  /imrtkHff 
lour  ought  to  be  ^iven  by  the  first  conveyance,  otherwise  ali 
the  conveyance  before  is  waived       and,  therefore,  where  the 
defendant  derived  a  title  to  himself  by  divers  mesne  convey- 
ances, and  gave  colour  to  the  plaintiff,  by  one  who  vm  hMI 
named  in  the  conveyance,  this  was  held  iniuiBcieMt,  and  that 
he  should  have  given  colour  by  Mm  wh^  was  first  named  ia 
the  conveyance  ;(r)  and  in  giving  colour  under  a  feeimettti 
the  word  charter  oi  deed  must  not  be  omittcd.(rf)    The  emds* 
sion  of  express  colour,  when  necessary,  will  be  aided  by  the 
replication,(f)  thmi?^h  not  vipon  g  eneral  demurrer/ /  )  *and  the 
want  of  giving  colour  is  aided  after  verdict  by  32  Hen.  VIII. 
c. 

Although  the  defendant  nay  be  at  liberty  to  ^ve  bia  grand 
of  defence  in  evidence  under  the  general  iasue,  there  aie»  as 
we  have  seen  in  the  instance  of  the  plea  of  infency,  Ubmm 

ienementum^  8cc.  many  cases  in  which  it  maybe  most  expedient 
to  plead  specially,  in  order  cither  to  compel  the  plainuff,  m 
his  replication,  to  admit  some  of  the  lads  staled  in  the  plea, 
and  thereby  to  naiTow  the  dclcndaut's  evidence,  or  to  compel 
the  plaintiff  to  disclose  his  title,  Sec.  and  thereby  narrow  the 
ground  on  wtiich  he  might  rest  his  case  on  the  triaL  it  would 
be  foreign  to  the  object  of  this  treatise  to  attemi>t  to  enumaiito 
aU  tlie  various  instances  in  which  it  may  be  adviaable  or  not  te 
plead  specially.  In  some  cases  where  a  justification  ts  pleaded 
it  may  be  advisable  not  to  plead  the  j^;enei\il  i^^iic  ;  tluis  in  ties- 
pass  quare  clamum  f  realty  if  the  plaintiff 's  possession  cannot 


{h)  As  to  colour  in  general,  see       (</;  f  1  il^ifl. 
lOCu.  91.  b.    Doet.  Plae.  UU  Colour,      {>■)  VA.  Kaym.  551,  552. 

IM.  Bi0.  Abr.  FIam,  L      Cam.      (/)  Id.  ibid.    Sod  vide  anu,  i9t. 


•ad  4  Ann.  «.  Ifi.  •.  L 
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be  dialed,  and  the  defewiiint  rdjr  upon  a  right  of  way,  it  is  n^im  to 
kotwr  not  to  plead  die  general  tHuei  in  order  that  the  defend- 
9Af  8  ooQMiel  Biaj  begb  at  the  trial,  aod,  that  thereby,  i»  case 
|bo  phiatiff  exaouoes  aof  wisoeswa  in  cliief,  the  defendant's 
eouaiel  may  have  the  advantage  of  the  reply*  On  the  other 
hand,  in  aii  ucuon  tui  ussuuit  and  battery,  it  is  not  advisable  to 
plead  specially,  jubtiiying  the  battery,  if  there  be  the  least 
doubt  oi  establishing  the  jusuliailiuu,  *for  where  a  batter)-  is  %  5()4 
not  admitted  by  the  plea  the  judge  must  certify  to  give  the 
plaintiff  hia  liiU  coatSt  if  he  obtain  a  Yerdici  for  damages  less 
than  409.  b«t  where  the  defendant  by  his  plea  admits  a  iiatteryt 
and  it  is  Ibund  against  him,  no  certificate  is  necessary  \{h)  so 
in  trespssa  qvare  eiaiuum  frt^dt  if  the  defendant  plead  a  ti* 
cense  or  other  justification,  to  the  whole  of  the  trespass  which 
does  not  niukc  tiiie  to  the  land,  and  if  it  be  found  against  him 
the  plaintiiT  is  entitled  to  full  costs,  without  a  ceniikate, 
though  he  do  not  recover  40«.  damages  ;C/}  however,  in  slan- 
dart  though  the  defendant  jiistify»  and  it  be  tound  against  him> 
yet  if  the  damages  be  under  40f«  the  plaintifiT  cannot  recover 
more  coats  than  damages  \{k)  in  the  hitter  action,  thereforei 
there  is  no  objection  to  a  special  plea  on  the  ground  of  costs, 
though  it  is  not  advisable  to  justify  on  the  ground  that  the 
wortib  are  true,  unless  lIic  pica  can  lie  suppui  led  by  indisputa- 
ble evidence,  because  such  a  jusiification  when  inetiectual,  will 
in  general  mateiially  enhance  the  damages. 

Care  should  be  taken  to  plead  in  the  first  instance  every  All  <]Lr<<nce« 
matter  of  defence  of  which  the  defendant  would  not  be  at  liber*  pi^l^^'' 
tf  to  avul  himself  under  the  general  issue  i  for  though  the 
coart  will  in  general  give  the  defendant  leave  to  add  or  alter  a 
plea,  where  the  justice  of  the  case  requires  it,  yet  this  will  be 
only  on  5Ki\  iiical  oi  incurred  by  his  mibl.ike  ;  imd  if  the 

cause  should  proceed  to  triui,  and  he  found  apainsl  the  dclcnd- 
ant  on  account  of  *the  omission  of  one  or  more  grounds  of      ^  ||Q5 
defence^  he  will  in  general  be  precluded  forever  from  taking 
advantage  thereof,  unless  in  some  cases  by  audita  ^uereta^  or 


(A)  C  T.  R.  $64.  IWs  Pne. 
AdiediU  M6. 


(0    7  T.  R.    660.    7EMI,  99$, 
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jif  d^fcncri  error  in  fact  coram  nabia       and  as  it  is  a  rule  of  pleading  that  a 
u  U  pleuded^  departure  will  not  be  allowed,  the  defendant  cannot  rectify  the 
omission  of  a  ground  of  defence  by  hit  fejoinder  9  tbb  ie> 
qiiently  occurs  in  debt  on  an  artiitratton  bond*  in  wlikh  if  Ae 
defendant  nierelf  plead  no  award,  he  puts  the  plsindlf  to  rrpk, 
setting  out  an  au  .::  K  and  the  defendiuit  cannot  rejoin  tiiatuvu 
insuflicicntf  or  that  he  performed  it,  kc. 
or  sitnni  ami     it  is  VC17  usual  for  the  purpose  of  delay  to  plead  what  b 
i.i.uabic  ptoii.  termed  a  «Aaj»>^a;  this  practice,  though  it  stiUprefiiJs,  it  dii> 
countenanced  by  the  courts,(in)  and  though  the  lep&itfcnti 
such  a  plea  may  be  insufitcient,  the  court  inll  give  km  id 
amend  without  payment  of  costs  ;(n)  therefore  in  the  sdopdoa 

oi  these  picas,  ill  insUiUccs  which  may  be  \van  iinted  by  llie 
practice  of  tijc  bur,  Cctre  bhould  be  taken  to  plead  those  whicb, 
though  calculated  to  obtain  time,  are  concise  and  usual,  and  not 
calculated  to  create  unnecessary  expense,  or  intricacy.  Iq 
framing  a  special  plea,  it  is  also  neceasary  to  consider  wfaedwr 
the  defendant  is  under  terms  of  pleading  issuaUf,  whidi  il^ 
nifies  a  plea  in  chief  to  the  merits,(o)  upon  which  the  pfaotf 
may  take  issue  and  go  to  tikiU(/>)  or  a  demurrer  for  somc^^ 
*  506  feet  in  subslancc.(y)  A  plea  •in  abatnnent  is  noi  aii  issuable 
piea,(r)  nor  a  plea  of  alien  enemy,(*)  nor  an  untnicplf?of 
judgment  recovered  \U)  but  a  true  plea  that  a  bail-bo&d  km 
talten  for  ease  and  favour,(u)  and  a  tender,(Tr)  and  the  si&nm 
of  limitations,(w)  and  a  plea  though  in{brmal,(x)  are  hmik 
pleas.  When  the  defendant,  being  under  Che  terms  ef  pta^ 
ing  issuably,  pleads  a  sham  plea*  or  demurs  for  want  of  ixtk 
jvidf^nicnt  may  be  signed  .7)  and  where  several  pte>* 
pleaded,  oue  of  which  is  n9t  issuable,  it  will  vitiate  ailtit^ 


(0  TKM,  U  edit.  lOir,  1048.  and 
id.  Index,  uudUa  gikeitla,  ^  Sftimd. 
1 37  If)  150. 

(m)  Uae.  Abr.  Fl««s,  G.  4.  I  Eut, 
Sfi. 

(u)  Id  il.Ul. 

(  0  -3  »  F.  171.  I  Ws  Vnc 
4ih  edit.  418. 

(p)  r  T.  11,  530.  Banics,  2G3.  2 
Burr.  78i. 

(V)  3  Burr.  I7S8.  9  B.  k  P.  416. 
Tidd*i  Pni«.  4Uk  «diL  418,  4t9. 


(r)  I  Burr.  59.   BtTliei,  SH 

{»)  8  T.  H.  71. 
(/)  I  IM  Ucp.  376. 
00  I  Burr.  605. 
(t»)  1  Bttir.  $9. 
(w)  ST.H.  124.   I  n.  &  P- 
1  HI.  Rep.  35.    2  T  K  m 

(r)  Itcp.tcnip.ilanlw.  179. 
K.  li± 

(j/)  Tidd,  od  edit  4«.  a.  «•  • 
edit.  4t9. 
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odierB)(r)  and  where  the  defendant  beHig  under  ah  order  to  Q^nhnm  and 
pictod  issuaUy*  pots  in  a  abam  demurrer  to  some  of  the  counts>  P^**** 
and  pleads  iasuabty  to  the  rest,  judgment  by  ml  dieit  as  to  the 
whole  may  be  signed  ;(a)  where,  however,  it  is  doubtful  whe- 

tlicr  tiic  picj  be  ibsuubk,  the  safer  coui'se  iii  term  time  is  to 
move  the  court  to  set  it  aside.(^) 


//.  OF  TILE  qUAUTJES  OF  PLiuL^  L\'  MAIL 

1  lie  I  c  are  some  general  gualirie«,  which  affect  all  pleas  in  bafi 
aiKl  some  ruu  ft  which  prevail  in  the  construr/ion  of  them, 
which  it  is  advisable  lo  consider  before  we  inquire  *into  their  ^  507 
form,  1  he  g  ncral  qualities  of  a  plea  in  bar,  are,  1st.  That  it 
be  adapted  to  the  nature  and  form  of  the  action,  and  a! so  be 
conformable  to  the  count  Sdly.  That  it  answer  all  which  it 
assumes  to  answer,  and  no  more.  3dly,  In  the  case  of  a  spe- 
dal  plea*  that  it  confess  or  omit  the  fact.  4th}y.  That  it  be 
single.  Sthly.  Cerlidn.  6th!f.  Direct  and  positive,  and  not 
argumcnLuLive.    7thly.  Capable  of  trial  i  and,  Hthly.  True. 

1st.  Every  pica  in  bar,  must  be  adapted  to  the  nature  of  the  l«t  Coafom> 
action,  and  conformable  to  the  count.(rt)  We  have  already 
seen  what  are  the  appropriate  general  issues,  and  special 
pleas  in  each  action.  If  the  defendant  plead  a  plea  not  adapt* 
ed  to  the  nature  of  the  action,  as  nU  debet  in  a$8umfi9it^(J!i) 
or  ftofi  ataum/taii  in  debt,(c)  the  plaintiff  may  treat  it  as  a  nul- 
lity and  sign  judgment ;  so  if  not  guilty  be  pleaded  in  asmmf:- 
»it  the  plaiiuiil  iiiuy  demur,  though  it  would  l^c  aided  by  ver- 
dict but  the  ])lea  of  rs'  i  guilty  in  an  action  of  debt  on  a 
penal  statute,  is  not  such  a  nullity  as  will  warrant  ilic  pluintift' 
in  signing  judgment  ;(^)  and  where  the  plea,  though  informal, 
goes  to  the  substance  of  the  action,  as  nil  nebet  to  debt  on  bond, 


(s)  3  T.  R.  805. 

(«)  1  East,  41 1 . 

lb)  Burr.  5».  8  T.  R.  m   7  T. 

K.  530. 

(u)  Cu.  Lil.  JuJ.  a.  '2^5.  b.  Uac. 
Alir.  Flew,  L  per  tot. 

(6)  Bama^  tstr  R^  tenp. 
Ilwdv.  179.  «0Mfr.  c»nr. 


(OiSMLtOM.  Bm.Abr.Plcai, 
1. 1.  f 

(r)  1  T  R.  V6'2.  3  ».  I'.  111. 
174.    Coui.  Dig.  PleaOcr, 'i  8.  II.  ». 

ir. 
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U.  (imUUlk,  the  plaiaiifT  should  demur  and  not  sign  judgement ;(/)  and  ui 
general,  where  the  defendant  pieade  an  impniper  plea,  the 

*  508      safer  ec^tfse  is  to  deniuri  or  move  the  court  to  eet  It  "aside^^} 

The  plea  mint  not  oolf  be  adapted  to  the  natnre  of  the  actlooy 
bat  also  tie  conformable  to  the  count :  thus  if  an  assignee  of 
a  bankrupt  declare  that  the  defendant  was  hidebted  to  the 
bankrupt,  and  promised  the  plaintiff  as  assignee  to  pay  him  the 
defendani  cuiinot  plead  that  the  cause  of  action  did  not  accrue 
tQ  the  bankrupt  witliiu  six  yearS)  because  the  plea  docs  not  nn- 
•wer  the  promise  in  the  declaration!  and  precludes  the  piaintiS' 
fifom  proving  a  promise  to  himself^  and  is  therefore  bad  oode- 
inurreri(A)  and  in  debt  pd  tam^  a  plea  thai  the  defendant  doth 
not  owe  to  the  plaintiff  alone  is  sufficieht,  though  if  it  had  been 
mi  debet  generally,  it  would  have  sufficed.(0  So  it  is  a  rule^ 
that  if  to  a  transitory  action  the  defendant  plead  any  mailer 
which  is  itself  transitory,  he  is  obliged  to  lay  it  at  the  f^hcc 
mentioned  in  the  declaration  ;(J)  but  if  the  justification  be  io- 
€al>  the  defendant  rouftt  plead  it  in  the  county  or  pariah  where 
the  matter  arose,  and  conclude  with,  a  traverso  of  hanng  been 
guilty  elsewhere  ;U)  and  at  common  law^  the  cause  must  ham 
been  tried  Aerei  and  not  in  the  county  where  the  action  was 
laid,  uuicrwisc  it  was  error,  though  thib,  us  far  as  regards  the 
trial,  no  longer  obtains,  the  action  being  uniforniiy  tried  in  the 

*  509       county  where  the  venue  is  laid  in  the  deciaration.(^)    So  *whca 

the  time  is  not  material,  it  is  a  rule,  that  the  plea  should  foUow 
the  day  in  the  declaration,  and  if  it  be  material  to  vary  from  ik» 
the  plea  should  conclude  with  a  traverae.(m)  WKw^  howovery 
there  is  no  ground  to  intend  the  contraiy,  the  plea  will  be  %Mh 
sidered  as  conformable  to  the  count  t  thus  hi  o9»umfiMi  agamst 
an  executor  on  the  promise  of  his  testator,  the  ucicnd.uiL  plead* 


(/)  5  T.  R.  159.    S  E^K  C.  N.  P.  85.  n.  I.   2  Saand.  5.  n.  3.  Com.  Dig. 

Ante*  506.  n.  (x).  Pleader*  E.  4.  C.  90.  b  tit  Aetioa, 

(^)  I  Bum  59.    C  T.  It  3W.    7  X.  5.  13.    Vin.  Abr  Trial,  M.  a 

T.  K.  5J0.  Rein.  tem|».  Uardw.  179.  5  (*•)  T«l.  ibid.    I  Saund.  78  Si>.  n  3. 

T.  R.  159.  3  Sauad.  5.  n.  3^   Pott,  vol  &  53a  u. 

(A)  11  Sira,  U19.    2  U,  BI.  561.    2  (f). 

S«iind.  63.  <L  (0  Id.  ibid.  Bed  qo.  I  Stand.  9t» 

rr  U«,b.  327,  3'28.    Reg.  Plac.  302.  n.  1. 

Bac.  Abr.  Action  qui  torn*  1>.   Post,  (m)  1  Saund.  U.  78,  79        n.  3. 

vol.  «  Kvj  n.  (r).  3  Saund.  5.  a. 3.  Ckun.IKg.PMw 

0)  1  bauud.  247.  o.  1.  8v  n.  n.  8.  £.  4. 
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ed  that  he  did  not  undertuke>^d  it  was  objected  that  it  did  not  U.  qua&M 
appear  by  tlie  plpa  who  did  not  aiiiiiiie»  but  it  was  adjudged 
that  it  ahali  be  iDtended  the  teatatofi  ma  there  waa  no  count  in 
the  declat«tioii»oii  apramiae  by  the  eMeQiDr.(») 

9dly.  It  hi  a  rule  that  every  plea  mnat  anawer  the  whole  ^  ^J"^ 

answer  tJI  it 

dedaration  or  count,  or  rather  all  that  it  asaumea  In  the  mtro*  assumes  tp 
tiuciuiy  part  to  answer,  and  no  niore.(o)    If  a  plea  begin  only 
as  an  answer  lo  part,  and  is  in  tmth  b\»t  an  answer  to  part,  the 
plaintiff  cannot  demur,  but  must  take  his  judgment  tor  the  part 
unanswered,  as  by  ml  dicit :  and  if  he  demur  or  plead  over,  the 
whoie  action  ia  diaoontunied  ;(^)  and  it  ia  frequently  judicbua 
to  pkad  only  to  partt  or  to  admit  a  part  of  the  caoae  of  action» 
in  order  to  avoid  the  coats  of  the  trial  of  aoch  matter So  * 
if  the  plea  profess  to  answer  only  a  part)  but  afterwards  answers 
more,  il  l^as  been  held  ihai  tlie  plaintifl'  •sliould  not  demur,       4||  Jj^q 
but  should  take  his  jiulgment  for  the  purl  not  nicnlioned  in  the 
beginning  of  the  plea.(r)    But  if  a  plea  profess  in  its  com- 
mencement to  answer  more  than  it  afterwards  answers,  the 
.whole  plea  ia  bad,  and  the  plamtiff  may  demur      as  if  in  trea- 
paas  the  defendant  aaaume  in  the  introductory  part  of  hia  plea 
to  justify  an  aaaaulty  battery,  and  wunding^  and  afterwards 
merely  shews  that  by  virtue  of  a  writ  he  arretted  the  plaintiff) 
but  shews  no  excuse  as  lo  the  ^'joundiyig  ;{()  but  these  rules 
should  be  understood  wiiii  thi.s  qualification,  that  the  part  of  the 
declaration  which  is  professed  to  be,  but  is  not  answered  by  the 
plea  is  material,  and  the  ^ist  of  the  action ;  Ibr  where  any 
thing  ia  inaevted  in  the  declaration,  merely  as  matter  of  aggru" 
•vtUhn^  the  plea  need  not  anawer  or  juatify  that,  and  the  an« 
awering  the  matter  which  ia  the  giat  of  the  action  will  auf<* 
fice.(ti)   A  general  charge  ought  to  be  answered  in  every  part,  ^ 
but  it  is  said  to  be  sufliciciiL  lu  uu!>wer  a  cuUuieral  issue  in  the 


(n)  VLev- 184.   LaUh.  123. 

(o)  Co.  Lit  303.  a.  Com.  Dig. 
PleatK  r,  B.  I.  9G.  1  Saund.  28.  n.  1, 
4,3.  SB.lKp.48r.  dB.kP.t74. 

(  ^>  1  Sannd.  38.  n.  1,  2,  3.  Wi11«», 
480.  1  H.  BI.  645.  !  R  ?<  P.  411. 
However,  at  »nv  tlrm  «iin-ir>j;  the 
tame  terra,  the  plain titt'  may  rec- 
tify bh  miitahe  by  taUog  judgmeot 
8tra.aG».  g#tJ>>L 

2  f^tM^  ^uM^tt^. 


(V)  '2  F.tst,  SR. 

(r)  I  isiru.  .'lOX  1  Sannd.  iS.  m.  A. 
acc,  but  see  2  B.     F.  4-27. 

(•)  1 9«itB4. 98.  n.  t,  9,  9. 998.  n.  t. 

W'illes,  55.    Sec  post. 
(0  I  Saunil.  2(ffi  ti  1.  8  T.  R.  CC'^ 
(»/)  I  Saund.  'iS.  u.  3.   3  T.  R.  297. 

5  W  lis.  2a  Com.  Dig.  Pleialer,  E.  U 
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II.  Quaiui99.  words  of  the  pltlMiffjCv)  thvs  »  aa  tctioB  of  mM'm  onaiBi^ 

twenty  trees,  the  dcfcodant  oug^ht  to  plead,  that  lie  did  not  cut 
the  suiU  trees,  or  cither  of  tht-m^  or  the  traverse  would  be  too 
large »  but  in  debt  on  au  obligation,  tlut  he  shall  do  no  wastey 
and  the  breach  is  assigned  that  be  eut  tweotjr  oaka»  it  is  suffi- 
cient to  plead  that  he  did  noi  cot  the  slid  vwmAf  oaksi  «iad^  d 

^  511  Jhirma  /(v)  and  a  ptoa  in  bar  to  an  avowiy  ^fior  Mft  ibr  tSOIf 
tliat  the  said  130/.  were  not  due*  without  a^lngaaf  part  Iheie- 
of>  is  bad  on  demurrer.(w}  The  points  en  thie  subiecl  wiO  be 
more  fully  stated,  when  we  consider  the  nature  of  traverses. 

ChIIv.     Miust      3(Jly.  Every  special  plea  of  justificalion  states  circuiubitiiiccii 

confess      the  .      r  i  •      i     r  I  I 

facts  beaded  which  either  excuse  the  tact  complained  ot,  or  shew  it  to  be 
lawful  i  it  must  thei'eforc  admit  or  confess  such  facti  otherwise 
it  is  not  a  justification,  but  a  denial  of  tbe  fiict*  and  amannta  t» 
the  general  issue  and  therefore  in  tiespaas,  kn  an  aasaak 
and  batteryt  where  the  defendant  pleads  that  he  was  riding  m 
horse  in  tbe  king^s  highway,  and  that  his  horse*  being  fright- 
ened, ran  away  with  him,  and  that  the  plaintiff  was  desired  to  go 
out  of  the  way  ajvd  did  not,  and  the  horse  ran  upon  tlie  plain- 
tiff, against  the  defendant's  will :  on  demurrer  the  plaintiff  bad 
judgmenti  because  the  defendant  had  assumed  to  justify  the 
battery,  and  yet  had  not  confessed  tliat  which  amounCed  to  • 
battery  by  himself ;  for  if  the  horse  ran  away  against  the  will 
of  the  rider,  it  could  not  be  said,  with  any  colour  of  reason*  ta 
be  a  battery  in  the  rider,  and  it  was  admitted  by  the  court  that 
if  the  defendant  had  pleaded  not  yuilty,  this  iiLalUi  might  Imve 
acquitted  him  up^jii  t  vi.ic  iice.(i/) 

JUily.  Mu8t  4thly.  Every  plea  must  in  j^cner^l  be  single,  and  if  it  contain 
two  matters,  eitlier  of  which  would  bar  the  action,  and  require 
9evenU  answers,  it  will  tn  general  be  subject  to  a  •fieekU  de- 

^512  murrer  for  duplicity;  as  if  several  outlawries,  *or  if  moderate 
correction  and  a  release,  &c.  be  stated  hi  one  plea,  as  either  of 
these  woiild  defeat  the  action,  the  plea  would  be  considered 


(v)  Cro.  Eliz.  s;.  3  B.  &  P.  348.  Ciuth.  380.  t  SMad.  St.  n.  sai  a. 

Cora.  Dig.  Pleailet ,  r;  .  U.  I4.  n.  3. 

(w)  Vvo.  Kliz.  84.    Velv.  225.  (»/)  Hulk.  637.  id.  Bays.  3S.  H 

(w)  3  B.  k  P.  3-18.  Wib.  411. 
(«)  3  T.  R.  98.    1  SUk.  394. 
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the  iliiiinihm  it  M  tmcIilM  tail  latiDda-  ^  ^wMa. 
tfiig  Mwri  iMiteit  inio  hbfleii  if  thtf  be  eoftidttieiit  parti 
ef  cbe  Mme  eaiife  Mtncey  and  fem  om  cootieeted  proposi* 
tloni(a)  or  be  alleged  as  inducement  to^  or  as  a  consequence 
of,  atx>iher  fact  i(d)  thus  in  dt  tinue  at  the  suit  of  a  ftmc,  the 
defendant  pleaded  that  alter  baiUuent  of  the  goods  to  him  by 
the  plLiiiuifT,  she  married  E  Fy  and  tint  during  such  marriage, 
M  Jf  released  to  him  aU  eetiom,  k  tiraa  objected  that  the  tilea 
nw  AmMe>     pvo|ioit|^  Id  the  hwlMiid  fay  the  tmermmli^ei 
M  a  teietie  bj  fabn  %  but  it  wae  reaoWed  not  to  dooblet  be* 
CMiee  lie  cmdd  not  {dead  the  reteese  withoat  shewing  the  mar« 
riago.(r)    And  at  common  law,  the  dclciidant  may  plcuU  lo  a 
part  oi  the  declaration  one  ground  of  defenro,  and  to  another 
part  ^  different  ground  i{d)  and  this  in  inferior  courts  not  of 
reoord)  is  the  only  course  to  be  adopted  'M  and  at  common 
kir  one  defisodant  may  plead  one  matter  in  bar,  and  the  other 
deftnalant  another  malter^^/^  of  tiie  defendant  msvy  plead  in 
ibfttemcBt  to  parti  and  In  faer  to  other  part»  and  may  demur  to 
<be  realdQe.(^')  The  role  that  a  plea  must  be  single,  also  pre* 
eludes  the  defendant  from  pleading  and  demurring  to  the  same 
feet  the  dupliciiy      which  case  would  (haw  the  matter  to  a  dif-       *  5l3 
ferent  inquiry,  the  demurrer  to  be  tried  by  the  court,  and  the 
|biCt|  by  a  jury.(A)   So  a  pica  confessing  and  avoiding,  and  atso 
traveraing  the  same  pointtia  in  the  nature  of  a  doable  plca.(i) 
An  executor^  however*  may  and  ought  to  plead  several  jadg« 
lliesta*  ficc.  oiitstandtng      and  In  a  plea  of  setHvff  the  defend' 
am  may  rely  on  a  debt  on  record)  and  a  debt  on  simple  con* 
tract,  thcmgh  one  wlU  create  an  isstte  of  hrw,  and  the  other  an 
issue  ol  £kct.(Aj    The  statute  ^Ann.  uiiowing  double  pieds,(/) 


(x)  Co.  lit  304.  a.    Bar    Abr.  *  {e)  See  the  form,  I  Sauncl.  296. 

Plens,  K.  1,  2.      Com.  Dig.  rieadcr,  (/)  Com.  Dig.  Pleader,  £.  3. 

E.  2.    2  SautKl.      50.  Ptowd.  Com.  ( ^)  Aiiie,  447. 

>|0.  a.  (A)  H  Co.  itflL  Bsft.  Abr.  Pkas,  N. 

(a)  «  Bi  IWp.  Mtt.  lots.  1  Barr.  (0 1  ¥ontr.fl&  S  MM.  ai>.  Ga. 

He.  318.  EatSOi. 

(^t)  Corn.  m^.  Pk-adcr,  E.  2.  (./)  1  Saun'?.  SSr. «. 

(r)  Moor,  25.  yl.  83.  Dalis,  30.  pL  9.  (h)  I  Ea?t,  373. 

(ri)  Bae.  Abr.  Pleas,  K.  1.  Co.  (/}  4  Anii^  r.  la 
Sit.  304.  a. 

Vpl.  l  [  4r  1 
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OP  PLEAS  IN  BAl. 


//.  Qftmct.  '^  puticiilar  ^fiect  of  wlrfcb  will  handM»^  trnMonifimiB 


not  appear  to  lid  &  duplicity  in  one  and  tho  wne  ploi^  Ihoiiglb 

it  allows  of  Afferent  grounds  of  defence,  being  Mated  in  di& 

fcrent  picas.  Duplicity  must  be  objected  lo  by  special  dc- 
iiiUiici,  aiul  ihe  particiilar  (hipUcity  must  be  disiincily  pointed 
outjC^M)  and  if  the  plaintitl  Uo  not  demur  he  mu&t  ref^J  to 
t»oth  material  parts  of  the  plead(iB) 


sthlyjSf iiif    A  pka  in  bar  moat  alto  be  e§rtoitu(c)     We  iiave  alrea^ 


attempted  to  define  the  diffeffcot  degreea  of  cerlaaMjF  m  pMi* 
ing,  aad  to  ahow  Uie  appttcaiion  of  eacli»  and  we  lieie  aa«i 

that  it  it  a  general  rule,  that  the  mfawr  degree  of  certainty, 

viz.  that  lo  a  cowman  intent,  is  sufficient  hi  a  plea  in  bar 
there  however  appear  to  be  some  instances  in  which  grc  acr 
certainty  is  necessary  in  *a  plea  than  in  a  declaration  ;  thus 
in  a  declaration  on  a  promise  to  pay  the  debl  of  another  in 
conaideration  of  forbearuiGc,  it  is  ma  neoceaaiy  to  Bhew  .Uul 
the  promiae  waa  In  writing}  acoordiog  to  the  statnte  agaimt 
frandS}  but  it  ia  otberwiae  in  a  plea^^)  Sp  we  hav«  aeen  thu 
in  a  declaration*  daiming  a  rigfat  d  way  or  other  euemcoti  it 
is  sufficient  to  state  that  the  pbuntiir  by  virtue  of  his  ftQnemkm 
of  0  niessiui;j,c,  kc.  is  entiiu  d  to  such  eusement,  without  setting 
forth  the  ])ai  uculars  of  the  piainiiS**s  title  ;  but  in  a  plea  justi- 
fying an  entry  into  land,  kc.  in  respect  of  such  easement,  it  is 
necessary  to  set  forth  the  right  by  prescription  or  grant,  &c-Cr) 
And  in  trespass  wliere  the  defendant  justifies  under  a  wii^ 
wairaiit,  precept^  or  any  other  anihority  wbatever,  be  mmtsiBt 
it  forth  particiUarly  in  his  pka,  and  it  ia  not  sufficient  to  aUegCi 
generally,  that  be  committed  the  act  complained  of  by  virtne 
of  a  certain  writ  or  warrant  directed  to  him,  but  he  niubi  set 
it  forth  specially,  and  the  defendant  oui^ht  further  to  aver  in 
his  plesi  that  he  has  substantially  pursued  such  uuthority.U) 


(m)  I  Saund.  337.  n.  3.     Doct  (7)  t  Saund.  276.   Sir  T.  R»ji». 

PViic.  )4r.           Ahr   ri.  as  K.  I.  450.    'iSalk.  519    2  Sauml.  297, 29t 

Com.  Dig.  Pleader,  E.       1  B.  fcc  P.  Bac.  Abr.  AgreementSj  C.  qu.  • 

415, 416.  Saand.  180.  b. 

(n)  1  Ventr.  Srs.  (r)  Ante,  366.  ST.  It  Tit.  4T. 

(•)  Com.  Di}?.  Pleader,  E  .  5.  C.  B.  7tl'. 

41.  E.  7,  8,  %  10,  11,  pi-r^iotcm.  (»)  Co.  Lk.  289.  a.   1  SsObA  SN- 

(i>)  Ante,  '237.  Com.  Dig.  I'lta«ler,  q.  I. 
E.  7.C.  I7.t  SauBd.  40.  n.  1.  34G.  n.  il. 
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So  ill  a  dccljfhiUou  on  a  deed,  whether  in  debt  or  covenant  IL  QmUUe*. 

it  is  sufficient  to  sa^  testatum  exisuty  but  in  pleas  and  avowries^ 

the  deed  being  the  aabrtance  o/l  the  a(}»wer»  the  operation  of 

the  deed  or  instrumeiit  OMWl  be  expressly  averred,  and  net 

fltated  byiiasrof  fecxtalor  a^gOMia^Cii)  m  5X5 

will  be  aided  bgr  wdict  or  menetaldemumrytv)  and  where  the 

defendant  fltatea  his  right  only  aa  mduumma  of  conveyaiice» 

•o  meeb  certwnty  is  not  required ;  thus  it  is  sufficient  to 

allege  in  u  plea  thul  the  rlefcndLim  is  /i>jniit:HHtd  oi  a  close,  from 

which  his  cattle  escaped  into  the  plamtifT's  land,  ihroti^h  like 

defect  of  a  fence,  which  the  latter  ought  to  have  repali^d«(«v^ 

Ifk  some  cases  the  law  allows  general  {steading  for  avoiding 

pnilisi^  aad  tedioawieia      the  certaiotj  or  generality  which 

ia  teqmd  In  pleadiag  depends  00  the  nature  of  the  anbject 

matter,(y)  and  thia  bse  gifen  rise  to  the  diacinction  between 

negative  ai\d  affirmative  pleas  ;(z)  if  the  defendant  be  bound  to 

perform  all  the  covenants  of  an  indenture,  if  they  be  all  lu  the 

affirniau\  c,  lie  may  plead  performance  thereof  generally,  and 

is  not  obliged  to  exiubit  10  the  court  a  performance  of  each  of 

them,  for  this  would  overload  the  proceeding%  when  only  one 

nf  the  coTenants  inigbt  be  in  controTersy  between  the  par- 

tiea  ;(e)  but  if  any  be  in  the  negative^  the  defendant  must  plead 

apedally  to  each  of  tbem»  and  geneially  to  the  affirmative  co- 

Tenants,  for  a  negative  cannot  be  performed)  and  we  have  seen 

tliat  the  pica  of  non  infregit  conventionem  is  not  8ufficient,(6) 

though  in  the  latter  case  the  misplcailinj^  will  'b(  aided  on  a       *  516 

general  demurrer       so  where  the  covenant  is  to  do  sumc  act 

of  rec(ird,((<)  or  any  matter  of  law,  as  to  convQy,  discharge  an 

obligation,  ratify  or  coo6rm»  8cc.  performance  must  b&  pleaded 

specieUy»  becanse  being  a  matter  of  law  to  be  performed,  it 

ought  to  be  exhibited  to  the  court,  who  aie  judges  of  the  kw» 

to  see  if  it  be  well  performed,  and  not  to  a  jury,  who  are  judges 


{y)  Id.  ibid. 

(s)  Id.  ibid.  Sh«w.  PiMi.  Cw.  97. 
(a)  Id.  iUd. 

(6)  Id. Ibid.  8T.R.m 

Cr)  V\.  itild. 

{ii)  1(1.  thM. 


(tt)  1  Saund.  274.  n.  1.  Ld.  Rajrm. 
1539.  1  Leon.  242.  Com.liig.  Plead* 
cr,  E.  3.  Bm.  Abr.  Plcaa,  I.  5. 

(v)  Til.  ibi.l. 
(w)  1  Sauiid.  34G.  n.2. 
(a-)  Co.  Lit.  3U3.  b.     Bac.  Ahr 
Pleas,  I.  3.    8  T.  K.  462.   1  B.  h  V. 
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JJ.  (^aUticM.  oiily  of  the  fact  ^iiid  j^^cnci  al  pleading  i*  not  ailoAved  inic- 
tioijb  uf  ftlander  ;  and  iherefurc  where  a  defendant,  pleaded  ini! 
the  plaintiff  had  been  illeg;aUy  coiuccted  wiUi  a  gaog  ofiwi^ 
fen,  and  had  bee»  guilty  of  d^feaadtog  di«wtfMtaaB%«ta 
•eating  aof  names,  th«  pl«a  wai  Mi  badimdsiMinr 
In  pleas  in  tKBpw  in  pHlkvlar,  tfie  iM:tft  jwli^hg  cNVftf 
of  the  matter  which  the  plea  prafeises  to  ansvnss  «MNlktii^ 
ted  with  great  precision,  as  if  a  wounding  be  justified  under > 
iatitatf  the  attempt  to  rescue,  or  other  resistAnce,  must  be  fuilf 
Stated  and  if  an  officer  justify  breukiDg  an  inner  door  of  i 
kouse,  in  order  to  searcli  for lod  amat  a  pavtjN  it  motto  a)* 
leged  that  he  demanded  the  key,  or  that  no  one  «m  pmnt 
whom  snch  demaBd  could  he  made»  and  it  fa  not-  Mfldmii 
say  that  the  door  was  locked,  so  that  without  hfsaking  open  the 
same,  the  dcfenduiu  couhl  not  enter,  without  allegingtbe  pirti* 
cularcij  cumstance*  wliicli  rendered  the  bi-euking  necessary 

^517  so  in  pleading  *  matters  in  excuse  all  the  circumstances  sixwU 
be  sbewo.G)  Necessarjr  .circumalBBcea  wilt,  however,  io  ge* 
neral  he  intended  in  a  plea,  as  if  a  feoffinentbopleaM  lh>]f 
need  not  be  alleged,  lor  k  ahall  be  imendod,(iir)  and  h  htf 
requisite  to  have  so  much  certainty  in  pleacfing  afiattcrittft 
is  only  conveyance  or  inducement,(/}  or  for  matter  in  itow* 
gativeXw) 

With  regard  to  the  certainty  required  in  a  plea  in  the  stiw- 
ment  of  the  time  and  fiiaee  when  and  where  material  ficts  hxn 
happened,  we  hare  already  seen  that  the  time  and  ptecs  w 
tinned  in  the  deehration  must  be  adhered  to,  unless  it  to 
cesaary  for  the  defence  to  vary  therefrom, 
charge,  as  a  release,  &c  must  be  sSuwn  to  have  taken  place 
after  the  trespasj^,  Scc  Co)  and  at  conunon  law  in  pleading pj* 
■acnt  oi  a  bond,  8cc.  it  was  oecessaiy  to  shew  that  it  w«i« 
the  day,  hc^Js)   Unless  a  partioiilar  place  be  mauml 


(0  hi.  (0  Com.  Dig.  Fk$Aa,  K.  la  » 

(/)  I T.  R.  748.             '  Saun.l.  .,46.  n.  4.  , 

iSf)  I  Saund.  2y6.  n.  1.   6  T.  B.      (wj)  Com.  Dig.  Pleader,  15.ll* 

«W.  («)  Ante,  508,  m 

(A)  SB.  k  P.  W   M  fMt  3     (•)  Plowd.46.  ,^  . 

Lev  92  (p)  pto^d.  104  C«B.1>*"** 

(i)  Bae.  Abr.  Trejtpas*,  I.  ei^  K.  & 
(k)  Com.  Dig.  Weaaer,  li. ». 
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defence,  it  docs  not  appear  tn  he  neress:\ry  to  state  tmy  place  jy.  QuaUtigt. 

where  the  facts  ha{>pened  ;  for  though  a  distinction  was  for- 

ntriy  taken  between  «  plea  in  abatement,  and  a  plea  in  beri  e 

^tmte  k  mw  unneeeBairjF  fai  botli.(7)  The  doetriiie  of  venuet 

wee  deiilf  entf  correctly  aisled  bjr  JS^^  C.  J.  in  Hdcrion  r. 

Mdtri^nM  whe  Mod,    tint  es  defendants  with  fespect  to 

*  trandtorf  Tmttters,  arc  oMigcd  to  lay  the  venue  fm  tbctr  pleais       *  518 

in  ihe  plate  htid  in  the  dccluralion,  and  since  the  stauuc  4 
*•  ^nn.  c.  16.  s.  6.  has  directed  thut  the  jury  should  come  de 
•*  cer/torc  coviitatua^  the  law  of  vermes  will  be  ibund  to  be  very 
^  Bubfltamiallf  altered}  and  to  lie  in  a  narrow  compass ;  and 

the  ^Minction  between  lajing^  no  vmtte  at  all  in  a  plea»  and 
^  being  obliged  to  lay  the  same  venue  as  in  the  deelaratien*  will 

be  a  distinction  withottt  a  difference ;  and  the  piinciple  now  ^ 
^  kt  that  the  phice  hdd  in  the  declaratlen  draws  to  h  the  trial 

of  every  thing  that  is  transitory,  and  it  should  hvxm  that 
«*  neither  forms  of  ])leading  nor  ancient  rules  of  pleading  e»- 
"  tabiiahcd  on  a  diHerent  principle,  ought  now  to  prevail."(«) 

6th.  We  have  already  seen  tibiat  pleading  is  a  statement  of  6ii.iv.  Must 
ybttet  and  not  a  statement  of  argument  \  h  is  therefore  a  rule,  ^J^^  ^ 
that  a  plea  siiould  be  direct  and  positive*  and  not  by  way  of  re-  not  urguMt. 
hearsnly  reasoning  or  argument)  which  would  tend  to  create 
unnecessary  prolixity  and  expensejfO  and  deeds  and  other 
luaUcrs  should  be  pleaded  uccordiiVt^  lo  their  legal  0[>ciaUon, 
though  differing  from  the  wordb        thus  \i  ficirt  facias  he 
brought  «4^ainst  a  parson  for  the  arrears  of  an  annuity  recover- 
ed against  him,  and  he  plead  that  before  the  writ  brought  be 
bad  resigned  into  the  hands  of  the  ordinary,  who  accepted 
thereof*  this  plea  is  argumentative,  for  he  should  have  pleaded 
dboetiy  that  he  was  not  ^parson  on  the  day  of  the  writ  brought,      4^  519 
instead  of  merely  pleading  facts  from  which  that  eoncluuon  was 
to  be  drawn  :(v)  so  a  surrender  by  operation  of  law  should  be 
pleaded  as  a  surrender,  and  not  merely  circumstantially ;  thus 


(9)  1  SmuhI.  8.  n.  2.  acc.  Vin. 
1  rial,  A.  pi.  SO.     Com.  Uig. 
FMcr,  C.  fO,  Latw.  14M.  MK 
(r)  saBLtet. 
(*)  1  SaowL  a  n.  ^ 


304.  a.  Com.  Dig.  Pletder,  £. 6 
East,  597.  Hob. 
(u)  !iSMa4.97.K«.iL  Bacil^ 

(v)  8  Andr.  m  laa  Bsflir  Afer. 
Fleai^  L5. 
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Jl  if  a  surrender  be  by  acceptance  of  a  new  leaae»  iti^  notfiA- 

cient  to  say  that  the  lessee  being  possessed  bjr  a  Ibrmer  hasey 

the  lessor  demised  to  him,  but  the  plea  should  be  that  the  les- 
see surrendered,  and  then  {hni  the  lessor  demised,  or  that  the 
lessor  entered  and  demised. (w)  An  arp;umcniaiive  plea  is  aid- 
ed after  verdict,  and  upon  a  general  demiirrer.Ca;)  It  is  said 
that  there  is  this  sort  of  afiinity  between  an  argamentatife  plo% 
and  a  negative  pregnant»  that  aa  the  hitter  is  a  negative  preg^ 
nant  with  an  affirmitive)  so  the  former  is  an  sffirmative  pregnant 
with  a  negativet  and  tiiat  the  care  for  both  b  in  most  cases  to 
add  or  at  least  to  subsdtttte  a  <firect  denial  of  the  substance  and 
gist  of  the  (icclciiMtioM  or  pica  which  is  lo  be  answered. (^y) 
rtUf.  Mutt      7thly.  Every  pica  should  be  so  pleaded  as  to  be  cafiablc 

^  trials  and,  therefore,  must  con&ist  of  matter  of  Jact^  the  ex- 
Utence  of  which  may  be  tried  by  sl  Jury  on  an  issuey  or  its 
dency  as  a  defence  may  be  determined  by  the  mrr  upon  de* 
tnurrer  ;  or  of  matter  of  record,  which  is  triable  by  tiie  record 
itself  iCz)  and  if  &ct  be  improperly  complicated  with  matter  of 
law,  so  that  it  cannot  be  tried  by  the  court  or  jury,  the  plea  Is 
♦  ^20       *bad,  as  iC  the  defendant  plead  l\y,xi  j1  lawfully  enjoyed  the  goods 
of  felons,  it  will  be  bad,  for  the  jury  cannot  determine  whether 
he  /a ty/W/y  enjoyed,  northecourt  whether  he  in. /arf  enjoyed,  and 
the  plea  should  have  stated  the  particular  facts  and  title  by  virtue 
of  which  jt  did  enjoy  .(a)   So  if  the  condition  of  a  bond  be  that 
he  will  shew  a  mfficient  discharge  of  an  annuity^  It  is  bad  if  he 
plead  that  he  shewed  a  9^fficicta  discharge ;  for  the  jury  cannot 
try  whether  it  is  suflidenty  and  be  ought  to  have  shewn  whst 
scharge  he  ^vc  in  order  that  the  court  mi^ht  jud^e  whether 
it  wab  bufikicii I        buL  where  ihc  cfh  ct  of  Llie  words  repre- 
sent a  matter  triable,  it  is  sufficient,  ihonrh  accordinj^  to  ihe 
precise  words  it  be  not  triable,  as  in  covenant  for  quiet  enj<^- 
ment)  free  from  arrears  of  rent,  a  plea  that  he  delivered  nio- 
ney  to  the  plaintiff  with  inient  that  he  should  therewith  dis- 
charge the  arrears}  will  be  sufficient  though  the  Intent  is  not 


(w)  Conw  Dig.  Snmnder*  K. 

(x)  Com.  Dig.  Pleader,  ti.  3.  Al^ 
Icyn.  4H    2Saund.  310.  n.  6. 

( I/)  3  Heeve's  Hut.  4d5.  Bm.  Abr. 
Picas,  1.6. 


(z)  Go.  lit  aoa  li.  Com. 
Pleader,  B.  34.  9CaS4^h.SS.«. 

(a)  9  Co.  25. 

{b)  0  Co.  25.  a.  et  vide  6  Eait, 


Digitized  by  Google 


THEIR  QUALITIES.  520 

iriditey  for  Jl  U  oquivatent  to  the  aBegadon  that  the  defendant  //.  Qua&tieg. 

delivered  the  money  to  puy.(c)  A  delect  in  this  respect  in  a 
pica  may  !)c  aided  by  the  plaintifl'Vs  taking  issue,  upon  a 
triable  point,  but  if  iic  should  take  issue  upon  an  immaterial 
matter,  it  mig^ht  be  necessary  to  award  a  repleader. 

SUily.  Every  plea  should  be  true  and  capable  of  proof^  for  as  sihly.  MMt 
it  has  beeQ  quuntijr  nidt  truth  ia  the  goodness  and  virtue  .of  ^ 
pleadingi  as  certainty  is  the  grace  aod  beau^  of  it»  and  if  it 
i^pear  judicially  to  the  court  on  the  defendant's  own  shewing 
that  he  hath  pleaded  a  false  plea,  *this  is  a  good  cause  of  de-i  4^  521 
inurrer;(f/)  as  where  the  defendant  pleaded  to  debt  upon  bond 
concUtioned  lor  performance  of  covenants  contained  in  an  in- 
denture, which  he  pleads  with  a  ftrq/ert^  that  there  were  no 
covenants  contained  in  the  indenture,  and  upon  eyrr  by  the 
plaintiff)  it  appeared  that  the  deed  did  contain  cUvers  coveiianti 
OA  the  part  of  the  defendant*  the  plea  on  denmrrer  was  held 
inittfficient.(/)  Sham  pleading  waS)  as  we  have  already  aeeui 
fimnerly  conudered  a  very  culpable  abuse  of  the  justice  of  the 
court,  and  was  set  aside  with  costs,  and  the  parties  concerned 
ill  ii  were  censured  and  otherwise  punished  according  to  the 
discretion  of  the  court  by  the  modern  practice,  however, 
many  false  or  sham  pleas,  though  they  delay  the  causci  arc 
lUowedy  but  they  are  not  encouraged.(A) 


The  rules  which  prevail  in  the  construction  and  allowance  of  JRfde»  of  con- 
a  plea  in  bar  arc,  1st.  That  it  is  to  be  conbirued  most  strong-  """^•"» 
ly  against  the  defendant ;  2dly.  That  a  general  plea  if  bad  in 
parti  is  bad  for  the  whole ;  and*  3dly.  That  surplusage  will  not 
in  general  vitiate. 

Ist.  As  it  is  a  natural  presumption  that  the  par^  pleading  i   Cn,    i  c. 
will  state  his  case  as  fiivourably  for  himself  as  possible,  and  ti^pff""^ 
that  if  he  do  not  state  it  with  all  its  legal  circumstances  it  is 


(c)  4  Mod. 

(«0  Bob.  895.  Bse.  Abr.  Fle«s 
G.  4.  Canpb.  N.  P.  176.  8  Wilt. 

394. 

(/)  I  SauoiL  dl6»  3ir.  I  Saau4. 
9.  b.  n.  I. 


(j-)  Ante,  505.  Bu.  Abr.Flest, 
G.4.  SlViK  m, 

(h)  A  lite,  505.  Campk  N.  P.  174, 
Sulk.  517. 
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Mt^Mfi.  MbftetfiwoanU^ttlte,  kitaivlB  of  con^ 

4^522  iiitondmemt  thiJl  he  bdwn  OMtt  ttrioglf 

against  the  dctcndant  therefore,  in  Irespast  if  the  defend- 
ttni  plead  a  release  without  saying  at  what  time  it  was  madc» 
it  shall  be  intended  to  have  been  made  before  the  trespass  was 
committed  ;Qc)  so  at  common  law  if  to  a  bond  Uie  defiMidaDt 
plead  paymeoti  It  ahaU  be  inteiidcd  to  huw^  bM  laada  aftet 
tfia  day  appointad  for  payment,  If  lia  donoCaverit  to  be  <!lfaer» 
wiae }  and  in  pleadmg  a  promlae  by  a  tbird  penon  lo  pay  the 
deht  of  another,  It  mutt  be  stated  to  haiFe  been  In  «tHtog^.(/) 
liut  this  intendment  in  construction  docs  not  obtain  where  it 
w  ould  be  inconsistent  with  another  part  of  the  plea  ;(m)  and 
there  are  some  cases  in  which  matters  are  implied  in  favour  of 
the  plea ;  thus  it  is  said  by  L.ord  Coke,  that  aU  neceaaary  cif* 
eumttaneet  im^ied  by  law  need  not  be  escpmaedy  aa  in  At 
plea  of  a  feoflhient  of  a  nttciri  Uveiy  and  attoRunenti  araiM* 
plied  ;(a)  to  vbera  it  is  pleaded  dut  land  was  airignad  te 
dower,  It  b  not  necessaty  to  eay  It  waa  by  metea  and  bewid% 
for  it  sliall  be  intended  a  lawful  assi^ment,  which  is  by  nietei 
and  bounds  ;(o)  and  \shcre  a  surrender  of  a  lease  for  years  is 
pleaded,  -nnd  that  it  was  agreed  to  by  the  lessor,  it  is  not  ne» 
ceasary  to  suy  that  he  entered}  for  it  shall  be  intended}  and  Itii 
not  usual  to  plead  a  re-entry  npon  a  rarrender*  any  more  thM 
it  Is  to  plead  livery  upon  a  feoffment  so  where  it  b  plead* 
^  523  ed  that  a  sheriff  made  *bis  warrant,  it  is  unnecesaary  to  ny 
that  it  was  under  his  seal,  for  it  could  not  be  his  warrant  if  it 
were  Dot.(7)  So  if  a  man  pleads  that  jic  heir  lo  -i,  he  need 
not  say  either  that  ^  h  dead,  or  had  no  son.^r) 
Stlly.  Bm(I  in  2dly.  If  an  entire  plea  be  bad  in  part,  it  is  inauiucient  for  the 
w!2e.  whole.  («)  We  have  already  in  part  conaldered  this  dodtineli 
conaidering  that  a  plea  must  contain  an  answer  to  all  it 


% 

(0  Com.  Di^.  Pkadcr,  E-  6.    Ca  («)  Com.  Dig.  Pleader,  EL  flL 

Lh.  m  b.  Flowd.     b  if.  Aati^  ( p)  Cm.  Car.  101. 

3*1 ,  24«.  (g)  Cm.  FMz.  53.    Film.  SST,  &  P. 

(A  )  Plow  *?.  45.  (r)  Dal.  67.     I  Leoo.  lU.  e.7.  • 

(/)  Ante,          1  S.unuJ.  ere.  a.  Sauud.305.  b.  n.  13. 

(m)  10  Co.  ay.  b.   Autc,  '-^41.  (»)  C.  D.  Pleader,  E.  36.   3  T.  R. 

(ii>  Cou  Ut.  308.  b.  S.  F.    Cro.  Sn.   SB. «c P.  174    1  Stand.  SIT' 

KKa.  401.  Q.  ].  Cowp.  IM. 
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10  answer.^/)  In  as6ui}i/',;ji  on  scvei*3l  promises  in  iiiucrouL  Jitu'f4  tf  lytt- 
counts,  if  the  defendant  plead  the  statute  of  iimituiions  to  the 
whole,  nrul  K  is  a  bad  plea  as  to  one  of  the  counts,  it  will  also 
be  insufficient  as  to  the  residue,(»)  uul  in  an  action  against  an 
executor  or  administrator  if  the  defendant  plead  several  judg- 
ments, recovered  against  htrntelfm  that  character,  and  that  he 
has  not  sufficient  to  satisfy  them,  if  the  plea  be  bad,  or  false,  or 
avoided,  as  to  oiu:  id  ilic  judgincnls,  il  wiil  be  bad  for  ihc 
uliole  y  but  if  the  judgments  pleaded  had  been  aj^aiiiJii  the 
ieataior,  it  wotdd  be  otherwise. (v)  In  one  case,  however,  it 
was  held  that  if  one  of  the  judgments  pleaded  w^s  agaiost  the 
testator  and  a  third  person,  and  the  defendant  does  Mot  she^v 
that  the  testator  survived,  without  which  the  executor  is  not 
chargeable,  the  plea  is  bad  for  the  whole  ;(w)  but  the  proprie- 
ty of  this  decision  was  questioned  by  Lord  Vultghan.ix )  *So  if  *  524 
several  persons  join  in  one  plea,  if  it  be  bad  for  one,  it  is  also 
L.td  for  the  oihcrs  ;(]/)  the  extent  of  this  rule  will  be  coiibiUcr- 
cd  under  the  head  of  pleading  by  several  defendants. (r)  The 
statement  ol  .several  debts  in  a  pica  of  set-off  is  an  exception, 
and  if  one  of  such  debts  be  insufBcient,  the  pUimiff  must  not 
demur  generall]r.(o) 

3dty.  The  rules  with  regard  to  surplusage  and  unnecessary  a^wy.  SttrpiuM 
allegations  in  a  declaration  also  prevail  in  general  with  respect  \fwrxn^^%  ^ 
to  pleas  and  every  other  part  of  pleading       and  if  cither 
paity,  plainlill  or  defendant,  allege  more  than  is  ncceiisary  lu  ^ 
introduce  new  inaiicr,  repugnant  and  contr;.dictory  to  what 
went  before,  in  any  point  not  material,  this  will  not  viuate  the 
pleadings,  according;  to  the  maxim,  utile  per  InmiU-  twn  vitia- 
iur  /  and  such  redundant  or  repugnant  part  shall  be^  rejected,  ' 
especially  after  a  verdict.(r)   Thus  if  the  defendant  in  rcplc- 
▼in  make  conusance  as  btdliff  to  ^,  administrator  of  JB,  where 
^  might  have  distrained  in  his  own  right,  the  words  admi- 


(<)  Ante,  .m  (^)  .1 T.  fjrz. 

(w)  1  I^v.  is.  (z)  Pdst     1  Saund.  SS:  n.  S. 

(v)  I  Sauud.  337.  b.  5  T.  R.  80.       (o)  t2  Ul.  Rep.  9ia 

307.  (^)  Ante,  fi9S^«34. 

(w)  8  tend.  SO,  SI.  a.  4w  1  Stand.      (r)  Bac.  khr.  Picas,  I.  4.  Com 

337.      1.  Hi-  Pleader,  E.  12,   Co  !.lt.  303.  h. 

\x)  I  Saund.  33/.  a.  2  Saund.  305,  306.  n.  U.  id.  291. 

Vox..  L  [  48  3 
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Metyem--    iilstntor  of  il,"  shall  be  rejected  as  mrgUxm^^d)  There 
.  is,  however,  connderabte  danger  in  mirplasage  in  the  itatte* 

nu  lii  of  material  maUer  ;  for  where  a  party  takes  upon 
himself  to  state  in  ;iny  pleading  a  substanlive  averment, 
or  alleges  a  precise  estate}  which  he  is  not  bound  to  do, 
if  they  be  material  and  bear  on  the  question,  he  gives  the 

*  525  other  aide  the  advantage  of  traversing  it  \  thus  in  ^Leak^$ 
"  ca8e,(0  it  was  necessary  that  the  plaintiff  shoul4  shew 
that  he  had  some  right  to  put  liis  cattle  into  the  close  agunat 
which  the  defendant  was  bound  to  repair  the  fence, bote  tdmn 
it:  fee  yMib  nui  necessary  to  give  that  ri^;ht  for  a  term  for  tiie, 
or  years,  or  even  un  estate  at  Wi'dU  or  liglu  of  comiuuu,  or  the 
owner's  iiccnse  would  have  conferred  that  right  the  plain- 
tiff, however,  thought  proper  to  allege,  that  the  right  he  bad 
arose  from  a  temn  in/ee,  therefore  the  defendant  waa  at  fiber- 
tf  to  deny  that  right*  as  much  as  any  other  right  wfaicli  Ifas 
plaintiff  plight  have  had  to  pat  his  cattle  into  the  dose.  So 
in  another  case,(^)  the  ground  of  the  plaintiff's  action  ipmi 
that  the  defendant  would  not  permit  him  to  cut  down  the  re- 
maining: 200  trees.  In  order  to  shew  that  so  iiiuiiy  trees  were 
left  biaoding  in  the  wood,  lie  stated,  that  at  the  time  of  the 
agreement  he  had  cut  down  only  800  trees*  and  though  it  was  not 
necessary  for  him  to  have  stated  that  precise  number^  but  baviag 
done  so«  and  the  number  that  was  left  being  material  to  shew 
the  damage  which  the  plaintiff  had  sustained  by  the  defend- 
ant's refusal  to  permit  him  to  cut  them  down,  he  gave  tlx 
(Ult  fitlaiii  Lji  .;cl  .iiUiL^e  oi  liaversing  il.(/»)  It  seeois,  thcre- 
foic,  lu.iL  a  luo  prcfise  or  particular  suacmcnt  of  maieriiU 
inatu  r  ntay  be  Ukeu  advantage  of  upon  the  trial  of  a  traverse 
thereof,  but  in  general  not  by  demurrer,  as  the  objection  does 

^  526  not  appear  upon  the  record*  but  depends  upon  the  *evidenoe^ 
except  where  it  u  repugnant  or  contrary  to  matter  precedtnt,(0 
and  though  auch  repugnancy  may  not|  in  some  cases*  be  aided 


(ff)  Hnb.  COS.  (^)  Yelr.  lOS. 

(r)  Dyer,  363.  2  SaunO.  iJOO.  a.  a.  (A)  2  Saund.  307.  u.  24.  206.  n.  2S, 
St,       n.  24.  46*2. 

(/)  iaattDd.mB.2.  (oce.utmb. 


Digitized  by  Google 


THEIR  FORM  AND  PARTS.  526 

t 

hf  ▼erdict,(y)  yet  if  It  appear  that  a  verdict  was  given  on  ano«  Rule*  «/  cim- 
dier  part  ©f  the  plea,  the  nuatake  wiU  be  aided.(/t)  BtnietHn.  tic. 


m.  OF  THE  FOMMS  AA'D  FAHTS  OF  PLEAS  IJV  BAR. 

The  forms  of  ihe  various  pleas  in  bar,  >rhich  usually  occur 
ID  practice  in  particular  actiona^  are  given  in  the  following 
volume»  but  there  are  some  roles  which  govern  the  structure 
c»f  pleas  in  general)  which  it  may  be  advisable  here  to  inquire 
into.  The  parts  of  a  plea  in  bar  may  be  conudered  with  re* 
ference  to 

flat.  The  title  of  the  court  in  which  it  is  pleaded. 
2dly.  The  tuic  ot  the  term. 
3dlr.  The  names  of  the  parties  in  the  margin. 
,4tlilj.  The  commencement ;  which  mdudeathe  statement  of 
Ist.  The  name  of  the  defendant ; 
Sdly.  The  appearance ; 
3dly.  The  dt fence  ; 

4thiy.  The  acdo-noii^  bcinn:  ciiher  a  general  or  par- 
tial deniul  of  the  l  i^^ht  of  aclion. 
Sthly.  The  body  :  which  may  contain 
^  1st.  inducement. 

Sdly.  ProtestatioB. 
Sdly.  The  ground  of  defienee. 
4thly.  Qua  nt  eadem, 
sthly.  Traverse. 
Jithif,  The  conciusioo. 

*These  will  appear  from  the  followhiglbrm;  «  5^7 

lit  the  King's  Bench. 

_r  Afic/iaelmas  Term.  49  Geo.  111. 

tdb.  (.And  the  said  Richard^  by  E  I'\  his  attorney,  (or  "in  his 
Z)off  J  "own  proper  person,")  cornea  and  defends  the  wrong, 
(er,  in  trespass,  ^  force,")  and  injury,  vhenf  &c.  and  says,  that  the 
b^  'JoAa  ' ought  not  to  have  or  maintain  his  aforesdd  action 


(i)  Bm.  Abr.  Fles%  1. 4. 


« 
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111.  Funu  ihcTcoi'  nK'^iUbl  hiiii,  bc<  atise  he  says  ihal,  Sec.  f/icrt'  /jil'^-n-i  the 
and  Pfttti' 

ground  o^'  d'ftrce^  and  occaeicriali'y  an  inducrnn  nt,  firouUalidny 
or  traverae  u  inserttdy  and  the  /dea  then  conclude*,  if  to  the  c*mn- 
trtfy  aafoUirma :)  And  of  thb  he,  the  Mid  Ukkord^  puts  bimseir 
upon  the  counuy,  8cc.  or  if  the  conduuoii  be  with  a  veiiB- 
cation,  the  form  is  thus :  and  this  he,  the  sadd  RUbardi^  h 
♦*  ready  lo  verify,  whcixforc  he  prays  judgment  if  the  said  John 
"  oiii^lu  to  liuvc  or  niaintuin  his  aforesaid  action  thereof  agains: 
"luin,**&c. 

Tlile  of  It  is  usuaif  at  the  bead  of  the  plea,  to  state  in  ^ohat  c€furt 
u.e  court.  pleaded,  as  '^in  the  Kin^s  Bench>"  or, «« in  the  Coman 

(« Pleas,"  or  *«ifi  the  Exchequer,'*  fcc.(^}  But  it  is  appiehend- 
ed  that  the  oroiaaion  would  not  be  material,  and  that  the  plea 

v<)u!d  be  considered  as  having  reference  to  the  declantioa* 
wbicii  must  iicccssaiily  have  been  in  tiic  same  court  liie 
plea. 

^tv.  TUlis  of     With  respect  to  the  title     tlie  term^{c)  pleas  to  *the  jum- 
dictton,  or  in  abatement,  must,  as  we  have  seen,  in  generd  be 
entitled  of  the  same  term  as  the  declaratbn  ;((f)bttt  pteas  in  hm 
may  be,  and  usually  are  entitled  of  the  term  of  which  tbej  me 
pleaded,  which  is  frequently  subsequent  to  that  of  which  the 
declijruiion  is  cniilled,(f)  and  v,  iu  ;c  luuitcr  of  defence  has 
«         arisen  after  the  tirht  d  y  of  the  lenu)  the  plea  should  be  eiui' 
tied  specially  of  a  subsequent  day.^^y*) 
SfUy.   The      The  namea  of  the  partiea  in  the  margin  do  not  strictly  00Dtti> 
oi  oie  ^      pl^^         surnames  only  are  nsnal^  In* 

serted,  and  that  of  the  defendant  preoedes  tbe  piainiiff  %  as 
**Roe  ads.  Doe.'Xg)  They  should  correspond  with  the 
names  in  the  declaration,  or  if  the  defendant  plead  in  ibjii^- 
ment  or  bar,  by  auulhcr  iiauie  to  that  in  the  declaration,  the 
difference  shuuid  be  speciiicd  in  tiie  margin,  thusj  C  Dy  sued 
"  by  the  name  of  E  ads.  A  B'\h)  It  has  been  recently  dc- 
cided,  that  it  is  sufikcient  in  a  qm  tarn  action  to  entitle  the  pies 


(6)  So*Uiefirmt,poti,  vU.  S.405.  (/)  Fust,  vol.  S.  4^1.   And  ^ct 

^.'•4 II.  «Iao  ft  •uggrition  ■fter 

(i  )  See  tli«  fiirmi»  post,  vol.  S.  40S.  post,  vui.  2.  406,  407. 

4l'«J.  411.  (  ^)  Post,  vol.  2. 40S. 

on  \nf^,  4  7.  H^.  (A)  Port,  vol.  a.  410.  417. 

(r-)  Bye.  Abr  Picas, C.  12.  SSuunil. 
1.  f  S.  s.»1». «.  d. 


Digitized  by  Google 


THEIR  FOUM  AND  PARTS.  52g 

t)f  nil  debet  with  the  names  of  the  parties  as  aboYef  vilhout  the  ///  rorm 
addition  of  qui  tanty  &c.  to  the  plainUff's  name-CO  '  ^ '  ' 

With  respect  to  the  eanmatcetnenty  and  first  the  name  of  the    4thly.  The 
defeodatitt  we  have  already  seen  that  when  the  defendant  pleads  m""*^""*" 
misnomer  in  abatement,  a  plea  commencing  with  the  words, 
"  And  the  said  Richard  sued  by  the  name  of  Robert^**  or  thus, 

and  he  against  whom  the  •phinufi  hath  exhibited  his  bill  by  *  529 
the  name  of  J  5,  &c.  is  insufficicni."(y )  A  pica  in  bar  also  com- 
roencing  in  the  same  manner,  would  be  bad  on  demiimr>(it') 
and  therefore  when  .the  defendant  is  sued  by  a  wrong  namei  and 
wishes  to  defend  in  his  right  name,  Ms  plea  should  begm  thus : 
«  And  C  2>,  against  whom  the  said  A  B  hath  exhibited  his 
^  bill  by  the  name  of  E  jD,  comes  and  defends  the  wrong  and 
"  injuiy  when,**  &c.(/) 

After  the  names  of  llie  parties  in  tlic  marijin,  the  defend- 
ant's a/i/iearancr  and  defence  [i>em(  et  dt/mdit  xnm  et  injuriam) 
are  to  be  stated  ;  some  observations  have  dlready  been  made  on 
these  parts  of  pleading.Cm)  The  appearance  may  in  general 
be  stated  to  have- been  made  either  in  fierton  or  by  attumey^  for 
a  defendant  is  still  at  liberty  to  appear  and  defend  in  person, 
and  this  is  usual  in  an  action  against  an  attorney  or  prisoner 
and  as  a  feme  cwert  when  sued  alone,  is  incapable  of  appoint- 
ing an  attorneys  she  should  dclcnd  m  person  ;(&)  an  iJiot  also 
should  appear  in  person,  and  it  is  said  that  any  one  who  can 
make  a  better  defence,  shall  be  admitted  to  defend  for  liim ; 
but  a  lunatic,  or  one  who  becomes  mm  eon^ot  mentisy  must  ap- 
pear by  guardian,  if  he  be  within  age,  and  by  attorney  if  of  full 
*age.(>i)  An  infant  must  plead  by  guardian,  and  not  by  at-  4tt  530 
tomey  or  /troehrin  amyy{g)  and  if  he,  whether  in  the  case  of  a 
aole  or  several  defendants,  plead  by  attorney,  it  would  be  er- 
ror,(r)  and  therefore  the  plaintifif  must  take  out  u  suiunions  to 


(0  7  Eutf  533.  PmI,  vol.  &  459.  41S.  See  the  iurm,  pott,  vol.  9. 4M. 

(j)  Anu,  411,  412.    Post,  vol  «.  425. 

410.   5  T.  U.  4S7.   8  T.  R.  51$.  (/»)  W.  ibid.  4 Co.  124.  b.   2  SaHti.1. 

(L  )  3  Wils.  413.  333.  n.  4.  S3S.  Bae.  Abr.  Idiou  aad 

(0  i'ust,  vol.  2. 410.  S  Wentw.  210.  Luoutiei. 

(tn)  Ante,  Aid  to  (f )  Ante*  4t&  9  Sanod.  117.  k  a. 

(ft)  Shvci-,  917.  1. 95,  96.  D.  2.    Post,  vol.  ft  4tf.  484. 

(u)  Cu'.  Lit.  I  J.-;,  h.   e  Inst.  30O.  (r)  S  Saoad.  SIS.  a.  4. 
F.N.B.ST.  2SaoaU.mc.  Ante, 
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jfj.  Form     compel  him  to  appear  by  gaardian,  and  to  alter  hit  plea»  or  A. 
tntdporit.     i^^yf^  to  do  it  for  hiin.(«)    A  plea  by  a  corporatioii  aggregatet 
which  19  incapable  of  a  personal  appearance,  must  purport  to 

be  by  ait()incy.(0    Iii  ^  p^^'-^  l^y  hubbantl  Luid  wife,  it  is  stated 
thai  they  appear  by  tlicii'  attoniey.(M)  The  pica  should  also  be  in 
the  name  of  an  aiiorney  of  the  proper  court  i(v)  but  though  tho 
a)>pearance  has  been  entered  in  the  name  of  an  agent  to  a  country 
attorney,  the  plea  may  be  in  the  name  of  the  principal  attor- 
ney      it  ought  not,  howeTef,  where  there  are  several  attoi^ 
liies  in  partnership,  to  be  in  the  name  of  the  firm,  but  only  in 
the  name  of  one  of  tliem.(x)    \Vc  have  already  stated  the 
sjf;!iificr.t!on  of  the  term  difcncry  its  nature,  and  the  form  of 
it  in  a  pica  in  bar.((/)    Every  plea  in  bar  should  begin  with  the 
defence  ;(z)  and  it  should  seem  that  if  the  defendabt  pleadf 
only  to  part,  and  confess  the  residue,  the  defence  should  be 
^531      confined  to  the  *part  intended  to  be  pleaded  to,  and  not  cover 
the  whole/,") 

In  a  plea  of  the  general  issue,  or  other  plea  in  bar  to  the 
whole  declaration,  which  merely  denies  uhat  is  alleged  in  the 
declaration,  and  does  not  introduce  any  new  matter,  it  is  not 
usual  to  insert  the  allegation,  "  that  the  plaintiff  ought  not  to 
«  have  or  maintain  his  aforesaid  action  against  the  defeodanti** 
but  after  stating' the  defendant's  appearance,  and  his  defence ; 
the  plea  immediately  denies  the  matter  stated  in  the  declara- 
tion, and  concludes  to  the  countr)'.(Z')    But  spcciaJ  pleas,  aficr 
stating  the  appesirunce  and  defence,  begin  vviLii  this  ailc^aticm, 
actio  non  habere  dcbctyU)  which  uhvays  alludes  to  the  com- 
mencement of  the  action,  and  not  to  the  time  of  the  plea^tf) 
In  debt  on  a  bond,  if  the  defendant,  by  his  plea,  deny  the  vali* 
dity  of  the  deed,  or  if  an  heir  plead  nVn  per  descent^  the  defend- 


(«)  2  WiU.  ^0.  a  Saunil.  1 17.  f.  3  Uv.  240.  Com.  Dig.  Abatcmeat.  I. 
(I)  Bro.  Abr»  Corpontion,  98.  Co.  16. 


LiL6&.b.  Caa^  1%  Pleadcr»8&      (z)Coiii.  Diy.  Pleader.'E.  «r.  S 

SL  U  At  P.  9.  a.  Ca  Uu  Vff.  h,  Anti^ 

(»0  2  Sann.!.  21<».  Com.  Dig.  Plead-  4li  tr»  4U. 
er,    A.    I',»si,  vol.     40y-  ('  )  'J  jin  0.;-  f  Icn-'er,  V..  '27 

(r)  UM  uck)  259.  (6J  Salk.  ^lu.  sec  Uie  luiiii,  post, 

(w)  3  B.  k  P.  Ul.  aanMa,m  vol.  4.  \2i. 

(a  )  4  E^st,  195.  (t )  Snlk.  'It  I ,    Post,  Tol.  3,  431. 

iSf)  Ahte,  412.  And  Me  fartiicr»     (u)  3  l\  it.  116,  4  Bao^  5QS. 
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ant  ^CNild  Wf  onemri  nm  tlebet,  and  not  acUo  ncm^rc)  and  m  tbif  /'^^  Form 

o$ui  partf. 

case  the  plea  should  describe  ihe  deed  as  a  tpriting-y  or  sup- 
posed  vvriiing  obligatory,  and  should  not  auntii  that  it  is  a 
deed.(y*)  In  replevin,  if  llie  defendant  say  he  well  (iro:y.f,  in- 
stead of  well  acknowledges  the  cuptioQi  QQ  objection  can  be  ta- 
|^eo.(|r)  When  the  ma^er  of  drfenct  «me  before  the  com* 
nenceqDem  of  the  Biiit»  (kHq  non,  Sep.  U  generally  the  proper 
commencemot ;  but  no  ^natter  *of  defence  arisipg  after  action  4^  532 
brought,  can  properly  be  pleaded  generally,  but  ought  to  he 
pleaded  in  bar  of  the/ur/Aer  maintenance  of  the  suit,(A)  and  if 
the  nuuter  of  defence  urisc  after  issue  joined,  it  must  be  plead- 
ed Jiuis  darrein  condnua/irc/^i)  and  if  it  arise  after  trial,  an  audi' 
ta  querela  is  the  only  remedy-  lu  an  action  against  husbund 
and  wife,  both  must  dejend  and  join  in  the  plea,  or  the  plaintiflf 
should  demur,  or  there  ahould  be  a  repleader,  although  the  ac* 
tioik  be  merely  ibr  the  tort  of  the  wile.(y)  Where  the  plea  ta 
onljr  to  a  part  of  the  declaratioO)  it  must  nol  cover  the  whole  de- 
claration* but  must  ascertain  the  part  to  which  it  is  applied,  or 
the  plainuii  aiuy  demur  ;(X:)  limi>  iu  assuni/un  on  several  pro- 
mises, if  the  defendant  plead  qwAid^  all  except  4/.  non  a^i.^umfi- 
9^%  and  a  tender  of  the  4/.  and  docs  not  shew  as  to  which  pro*  • 
miae  the  tender  was  made,  it  is  insufficient ;(/)  so  in  debt  ibr 
rent  against  the  assignee  of  a  term,  if  he  piead  nU  dedet,  as  to 
30/.  part  of  the  rent»  and  aa  to  the  residue  that  he  assigned 
over  the  term,  he  must  shew  when  the  20/.  became  due.(m) 
The  mode  of  pleading  in  these  cases  is  thus ;  "  And  the 
said  C  Dj  by  E  his  auomey,  comes  and  defends  the 
"  wrong  and  injuiy,  when,  8cc.  and  as  to  the  said  iu  st  count  of 
^*  the  said  declaration,"  or  if  in  covenant^  as  to  the  said 
^  wfifioaed  breach  ((f  covenant  Jlr^i  aborve  tuugned^*  or  if  in 
tres/iaM9  09  to  the  breaking  and  entering^**  8(c.  (enumerating 
the  particular  trespsases  mentioned  in  the  declaration,  and  in- 


{e)  2  SaaniU  290.  n.  3*.  M.  RHvm. 
217.   a8alk.5l6.  i^Mt,  VOL  3. 462. 

n.  r.  ■ 

(/}  t  Saond.  290.  d.  3.  291.  n.  1. 
Ld.  I^m.  isil.  9  RoR.  lUp.  140. 
P«Mt»  YoK.  8. 46S.  Cob.  Dis.  Pleodcr, 
E.  27.  0 

ig)  Cct>.  Joe.  ans.  1  Sonnd.  347. 
•;b.4. 


(A)  4  East,  502.  Po«t,  voT.  2.  4  i  I 
(1)  Id.  Post,  vol  o  r-r.^  -77 

(  i)  Com.  Dig.  Fl«adcr,  2  A.  c. 

Cit».  J«c.  28S. 
(k)  Con.  1%  neadei*,  E.  ST.  t 

S«l.  3.18.    Lntw.  241.   B.  k  P.  174. 
(/)  I.«tw.  241.    Soe  the  proper 

form,  !>'  si,  vmI.  2.  431* 
(w)  1  Sid.  338. 
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///.  Form  tended  to  be  justificfl)  "  f/ic  Muid  C  I)  siiys  thai  said  A  B 
tndptwtt,  mti^hf  vot  to  havr  or  }t}ainl(U7i  /lis  aforeaaid  action  f hereof  agains' 
/limy  because  he  mys  /'/;f2f,"cJ'c.(M)  and  at  coramon  law,  before  the 
statute  of  Jinn,  which  introduced  several  p!ra  it  was  usuali 
particularly  in  actions  of  trespass^  for  the  defendant  to  plead  as 
to  tbe  forct  and  arms,  and  whatever  else  Is  against  the  peace 
of  the  kingf  not  guilty,  and  as  to  the  residue  of  the  supposed 
trespasses,  a  justificatton.(o)  In  actions  of  trespass  to  person- 
bI  or  real  properly,  tontaining  several  counts,  varying  the  state- 
ment of  the  injury  to  the  same  personal  chattels,  or  the  same 
closes,  it  is  usual,  in  order  to  save  ilic  expense  of  several  dis- 
tinct pleas  to  each  county  to  render  the  plea  applicable  to  all 
the  counts ;  in  this  case  the  trespasses  complained  of  in  the 
diflerent  counts,  and  which  are  intended  to  be  justified,  are  first 
enumerated  in  the  introductory  part  of  tbe  plea,  and  then  lbl> 
lows  the  statement  of  actio  noir,  &c.  and  it  is  then  alleged  that 
the  close  and  grass,  8cc.  mentioned  in  the  first  count,  and  the  close 
and  grass  kc.  mentioned  in  i!jc  last  count,  at  the  several  limes 
when,  ficc.  were  the  same  close  and  grass,  ^.c.  and  noi  otb.er  or 
different,  and  that  tbe  seizing  and  lakinp^,  S<c.  mcniioned  in  the 
*  first  count,  and  tbe  seizing  and  taking,  &c*  mentioned  in  the 
last  count,  are  tbe  same,  and  not  other  or  difrerent.(/>)  But 
¥  534  *tbese  allegations  are  traversaUe,  and  it  may  be  questionable 
whether  this  mode  of  pleading  can  in  strictness  be  supported ; 
but  where  it  Is  certun  that  the  different  counts  are  ibr  the 
same  trespass,  it  may  be  advisable,  in  order  lu  bu\  c  cxj>cuse, 
to  rihk  this  conciii  mode  of  pleadinfr. 

Stilly.  The  ^\  iih  respect  to  the  hodn  of  tht-  Jid  a^  a\  hich  states  the  mih 
body  of  the      ^         ^  .  ,     ,  r        •  . 

stance  of  thv  dtfence^  it  must  necessarily  depend  on  the  circom- 

stances  of  each  particular  case.    The  fi>nns  of  those  pleas 

which  usually  occur  in  practice,  are  given  in  the  second  yo- 


(»)  See  the  form,  pQit»  vol.  S.  498. 

6'iO.  6ic. 

(&)  Sec  the  eatrics,  1  Snuad.  10. 
Sli.  82.  S9tt.  Post,  vol.  S.  519. 

(  p)  See  tlie  fom%  rieedei^s  AniM- 
ant,  401.  post,  vol.  i.  557.  0  NVentw, 
47.  57.  Ami  tec  Shelflon  Clin- 
shaw,  Sif  T.  Ita}  m.  449.  where  a  plea 
of  this  natare  wti  held  anflloicnl,  but 


see  Cro.  Eliz.  555.  493.  1  Saund. 
c.  Vin.  Ahr.  TrespasK,  V .  a.  4.  pi.  9. 
fiom  which  it  app^  at-s  thai  after  h 
|»taintiir  be*  new  as»i(ned  iinoihei' 
eloie,  tbe  defeadant  eannoC  plewl  thai 
they  are  one  and  the  nme.  In  i m  i  v 
couiii,  fhc  p1o9c«,  kc.  arc  stated  to  bo 
QtUer  closes,  Sec  ante,  ^7. 
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I'tiiiic,  and  the  qualities  as  to  certainty  of  lime,  place  unci  other  ///.  Fwumnei 
circumstances,  liave  already  been  coiibidL-rcd.  As  a  j.r(>frt,t(in- 
do^g)  and  9ijQruuU  travinr4€^{r)  more  frequently  occur  iu  rcpU- 
cations,  we  wUl  poitpone  the  jMiticular  consideration  of  ihem, 
till  that  part  of  the  work.  In  point  of  form  in  trespass  and 
other  actional  when  the  plea  necessarily  states  the  trespass  to 
have  been  committed  at  some  other  time  or  ptacci  than  that 
lud  in  the  declaration)  it  is  proper,  immediately  preceding;  the 
conclusioii  uf  the  plea,  to  allege  that  ilic  siip|)oscd  ircspasses 
niciUioncd  in  the  plea,  are  the  ^anic  as  those  wlicrcofthc  ijlaiu- 
ti£fbatb  complained,  which  allegation  is  u.suully  xavnicAqu^ 
€91  eadem^  and  in  that  case  the  *plea  also  concludes  with  atra*  itt  535 
verse  of  having  been  guilty  at  any  other  time  or  place>  or  the 
plaintiff  may  demur.(r)  But  when  it  is  unnecessary!  and  con- 
sequently improper  to  vary  from  the  time  or  place  laid  in  the 
declaration,  the  fjug  est  eadem  need  not  be  inserted  ;(*)  and  in 
that  case  if  a  traverse  were  added,  ilic  plea  would  he  dcivmn  a- 
ble,(^)  though  if  the  traverse  were  defective)  ii  would  be  re* 
jected  as  surplusage.(«) 

Every  plea  in  bar  must  have  its  proper  roiic/iMfon,(v)  which  r,tuw.  The 
ia  either  to  the  country,  or  with  a  verification,  and  the  latter  is  cone4u»*ou. 
either  of  matter  of  fact,  or  of  matter  of  record.  An  avowry . 
or  cognisance  in  replevin,  in  which  the  defendant  is  an  actor,  is 
an  exception  to  this  rule,  and  need  not  have  any  conc!iision.(«>) 
In  an  action  against  husband  and  wiic  bolii  biiuuid  juui  in  the 
concluding  part  ol  the  plca.(.i ) 

AVhen  there  is  a  conjplete  issue  between  the  parties,  viz.  a 
direct  affirmative  and  negative,  the  plea  should  conchide  to  the 
country  j<(y)  as  when  the  general  issue  is  pleaded,  or  where  the 
defendant  umply  denies  some  material  lact  alleged  in  the  decla- 


(7)  Com.  1%.  Pleader,  N.  Pott, 
(r)  Cont.  Dig.  Pleader,  G.  1.  Ice. 

Post,  vol.  >.  651. 

(r)  Coax.  Dif^.  Pleiuler,  E.  31.  Cra. 
Jm.  i2  Simwl.  S.  n.  3.  See  the 
fbrro,  peat,  vol.  4.  530.  551.  Cowp. 
1*2.    1  Saund.  'i'jT. 

(«)  Skill.  387.  Com.  Dig.  Pleader, 
E.31.  Carth.281. 

Vol.  I.  [ 


(0  8  Sannd.  5.  n.  3.  Com.  Dig. 

Plesidcr,  K.  31. 

(t»)  Com.  Dig.  Pleader,  E.  28.  &c- 
Co.  Lit.  30J.  1>. 

(w)  1  Saund.  348.  n.  T.  Co.  Lit. 
303.  a.   Plowd.  Cont.  348.  163.  a. 

(x)  Com.  Dig.  Pleader,  9  A.  3. 
Cm,  .194. 

(j^)  1  Saund.  t03.  a.  1.  Com.  Dig 
Pleader,  E.  39. 

49  J 
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jjf.  Formand  nition»  «8  where  the  plaiituff  declares  in  atwmfiaii  <m  wanar^ 
and  the  defendant  pleads  no  such  award,  the  plea  roust  conclfide 

*  5oQ  ^  the  country .(r)  And  this  conclusion  seems  proper,  *aUbottgb 
the  plea  unnecessarily  conttdns  a  formal  traverse       and  a  plea 

ill  bar  or  ricn  in  arrtre  to  an  avowry  for  rent  should  so  con- 
cliule  ;f6")  tiiul  il'.is  rule  etjUaUy  prevails  uuclher  ihe  alTii  ma- 
live  be  lirst  in  die  pleuding,  and  the  negative  sub&equentf  or 
vice  versa,{c)  Lord  //b//  having  declured  that  there  is  no  dis- 
tinction in  this  respect ;  and  therefore  though  the  negative  be 
asserted  by  the  plaintifT,  and  the  affirmative  by  the  defendant 
as  where  the  plaintiff  in  his  deciaradon  alleges  a  breach  in  non- 
payment of  a  sum  of  money  on  a  particular  day,  or  in  not  re* 
pe;iil'i^',  Sec    aiitl  ihc  tletciulant  pleads  sohit  ad  dicrriy  or  that 
he  (iiil  1 1  pair,  tlic  plea  hhouitS  cdnchidc  lo  the  country  ;  but  in 
debt  oil  bond,  if  iiie  ueciuruliun  be  general,  and  no  particular 
breacii  b(:  assigned,  a  plea  of  performance  of  the  contUiioo 
must  conclude  with  a  Terification.(</)   So  where  a  plea  puts  in 
issue  matter  of  fact  as  well  as  matter  of  record,  it  should  con* 
elude  to  tlie  country,  as  if  it  be  alleged  in  a  declaration,  that  the 
pliiintilT  procured  letters  patent^  and  the  defendant  plead  that 
the  plaintifT  did  not  procure,  because  tl)e  procurement  is 
the  principal  point  in  issue  ;  so  ii"  the  issuing  of  a  ^ficn  Julhh 
and  a  levy  under  it  be  pui  in  issue. (r)    And  if  a  plea  conclude 
with  a  special  negative  to  the  ufiirmative  iu  the  dccluraLion,  it 
should  conclude  to  the  coimtry,  as  for  instance  in  debt  oot 
bond,  the  alicgatbn  in  the  declaration  of  the  making  of  the 
^  537      bond,  includes  *the  allegation  of  the  delivery  as  a  deed ;  and 
therefore,  if  the  defendant  plead  that  he  dielivered  the  deed  ai 
an  escrow,  he  may  conclude  to  the  country.(y  )    Bui  where 
there  is  not  a  direct  iic;;auve  i.\u\  .duriiK.live,  the  plea  need  not 
so  coia  hide,  as  ii  in  dcbl  on  a  bund  lo  account,  the  dcciaratioa 
allege  that  the  defendant  received  20/.  fur  which  he  did  not  ac- 
count, and  the  defendant  plead  that  he  accounted  in  manner 


(:)  Com.  Dig.  Pleader,  E.  32,  2 
Suuiid.  J^iiT.  u.  1.  lyO.  and  i  Saund. 
103.  n.  1. 

(o)  I  Sftttnd.  103.  b.  Com.  Dig. 

Pli  SMicr,  K.  .i  i. 

(6)  Ld.  Kaym.  641.  FoM,  toL  8. 
631. 


(r)  Garth.  88,  fi9.  Ckwi.  Dig.  Plead* 
cr,  E.  32. 
(d)  Id.  ibid. 

(tf)  3  Mod.  79.  Com.  IX|^.  Pleader, 

E.34J.    SaycrV  Rep.  J'j'j. 

(/)  1  Srilk  '-,'74.  i  F.sp.  H(  |).'25.V. 
Cora.  Dig.  rioulttr,  SS,  Post,  to^ 
S.  402. 
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following,  %  Iz.  i  h  t  he  \t  as  robbed  of  it,  and  sjuvc  nodccto  the  JJ/.  Formatid 
plaintiff,  this  plea  givint^  colour  lo  the  plaintiff,  and  referring  P***^' 
the  snfficiency  of  the  mode  of  accounting  to  the  court,  may 
conclude  with  a  verification,(  jr)  And  where  the  declaration  is 
founded  on  matter  of  record  which  is  traversed  In  the  plea,  it 
shoaM  not  jd  general  conclude  to  the  country,  but  should  al- 
lege that  there  is  no  such  record,  and  usually  concludes  with 
a  verification,  and  prayer  of  judgment,  »i  acth^  8cc.(A)  but  a 
verification  appears  to  be  unnecessary  in  tliis  cusc  as  the  pica 
is  in  the  ncgutive,(/)  and  if  an  action  be  bjought  here,  on  a 
judgment  ia  Ire/and,  the  plea  of  nui  lid  record^  mu»t  conclude 
to  the  country.(ii') 

It  is  an  established  rule  in  pleading  that  whenever  new  mat* 
UT  is  introduced  on  either  side,  the  pleading  must  concHtde 
msA  a  veryUatkn  or  avermenty  in  ordef  that  the  other  puny 
may  •have  an  opportunity  of  answering  li-i?)   The  usual  ve-      ^  539 
rification  ul  a  pica  coutuining  matter  oi' /ac:  rinis  thus  :  "  and 

tliis  the  said  defendant  is  ready  to  vei  iiy,  wliereforc  he  prays 
**  judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  liis 

aforesaid  action  tliereof  against  him,"  &c.(r)  and  if  the 
word  eerttfy  he  inserted  instead  of  verify^  no  advantage  can 
be  taken  of  the  mistake.(«)  An  avowry,  we  have  seen,  does 
not  require  any  conclusion,(0  and  a  plea  of  bankruptcy,  though 
introductory  of  new  matter  should  conclude  to  the  country  ;(«) 
and  where  one  of  several  facts  in  a  declaration  is  de;iicd 
a  fornial  traverse,  the  plea  may  conclude  with  a  veriHcation  or 
to  the  country. (i  )  If  matter  of  record  be  pleaded  as  a  judg- 
ment recovered,  for  the  same  demand^  Sec.  tlie  plea  should 
conclude  with  a  prout  ftatet  per  recwdum^  and  a  verification  by 
the  record,  and  if  several  records  be  pleaded,  they  should  be 


(^)  2  Lev.  5.  Coni.  Dig.  Pleader,  tliere  cited.  Com.  Dig.  Pleader, 

E.  3^  33. 

(A)  Post,  vol.  8.  4mi.  ft  Will.  Il4h  (r)  See  the  form,  post,  toL  8. 488. 

Lil.  Eat.  1S8.  104.  473.  («)  WillM,  6. 

(0  Foi-t.  3.  :»3a   Cnm.  I>ig.  Plead-  (r)  Ante,    n  v  1  Baund.  n.  7. 

«r,  C.  'i'..    S;«ll;.  («)  1  P.  Wni*.  CSS,  '259.    10  \\:y\ 

5  Kaiit,  *73.     2  Smith's  Hep.  iCO.  '-U/.    Fortes.  334.  Banics, 

8S.  4T.  R.  156.  3B.kP.in. 

(9}  1  Sannd.  10$.  a.  1.  and  eases  (v)  1  Sanad.  109.  Com.  \\vg.  nea4^ 

er,  B. 
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///  fhrmona  re^pctdvely  verified  ;(t(f)  but  if  mstter  of  fact  as  ivell  as  mat' 
ter  of  record  be  put  in  usue,  the  trial  majr  be  by  yirff  and  the 

plea  miiy  conclude  to  the  country .(x)  To  a  neireJaektB  upon  a 
recognisante  against  in  error,  if  the  defcnuaui  picad  lhat 
ilie  juclLjmeiU  is  pcixlinjj;  ami  not  detemiined,  he  need  not  con- 

*  539       elude /»rott/ Vm/r/,  &c.  the  plea  being  io  the  negativ€.(z) 

Where  the  plea  contRins  a  veiificaUoo,  it  generally  concIude& 
mth  a  /trayer  Judgment  in  favour  of  the  de&Ddant*  which  is 
termed  the  demand  cr  fietititm  of  the  plea^a)  as  «  wherefiMie 

the  defendant  prays  jud^:ment  if  the  said  pluntiff  ought  t» 
**  have  or  maintain  his  aforesaid  action  thereof  ag.aust  hira,** 
Sec.  This  praj'cr  ciii^lit  lo  correspond  v.ith  and  be  founded  on 
tlie  premises  in  the  plea  ;  and  therefore  matter  of  defence 
ai'ising  after  the  commenceDicnt  of  the  suit  should  be  con- 
cluded with  a  prayer  as  to  the  further  mainteoance  of  the 
suit  t(b)  so  a  p!ea  in  abatement  which  contains  matter  in  part 
abatement  of  the  writ»  should  strictly  be  pleaded  accordmgly  ;(r) 
but  a  mistake  in  these  cases  (with  the  exception  formerly  no- 
ticed in  pleas  in  abatement)(rf)  will  not  vitiate,  and  the  cotirt 
will  ex  ojjhi'j  i^ivc  judi:;ment  in  rtvour  of  the  defend.  lU,  ac- 
cording^ to  llic  substance  of  the  ])lea,  without  reference  lo  its 
conclusion.(r)  In  an  action  of  debt  the  defendant  in  pleading 
a  tender  ought  to  conclude  his  pleat  by  praying  judgment  if 
the  plainUiF  ought  to  have  or  mamtain  his  action  to  recover 
am/  damages  agunst  him ;  for  in  this  action*  the  debt  is  the 
piincipal*  and  the  damages  are  only  accessary :  but  in  aMum)^- 
Mi  the  damages  are  the  principal,  and,  therefore,  in  pleading 
a  lender  in  that  action,  the  defendant  ou'^ht  to  conclude  his 

*  540       plea  with  a  i)raye»'  'of  judi^ment,  if  the  plaintiff  ought  to  have 

or  maintain  liih.  «t  lion,  to  recover  any  more  or  greater  damages 
titan  the  aum  ta^deied,  or  any  damages  by  reason  of  the  non* 


(»)   Com.  Dig.  IMcaikM-,  K.  29.  (n)  2  B.  k  P.  423.  2  SaunU.  m  U. 

Willet,  WC,    Sec  the  f  ^ruis,  po&t,  4liii!,i,  502. 

vol.  2.  458.  (6)  4  East,  SOS. 

(j  )  Stiver,  SOS.  a»L    Hob.  ««.  (c)  2  B.  >c  TV  iCO. 

At.t«',  ;i  >G.  (f/)  Ann-,  4V.>,  446. 

(s)  ii  Sulk.  5^0,  \e)  4  K:vst»  5(>'».  509.        B.  k  P, 

4.^.    riu««J.  66.    2  Saund.  :^I0.  d. 
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payment  thcreof.(/)    In  pleading  matter  of  estoppel,  the  de-  Ilf.Formcnd 
fendantin  the  conclusion  of  his  plea  should  rely  on      ;  )  fwu* 
It  was  enacted  by  the  statute  of  4  ^nn.  c.  16.  s.  1.  "  that  no 

advantBge  or  ezceptton  fthail  be  taken  of  or  for  the  want  of 
^  aTennent  of  hoe  paraiut  e§t  veti/kare^  or  hoc  /iarafu$  e»t  v€' 

ri/Seitre  fur  rtcordum  i  or  of  or  for  not  aUej^ng  firout  fiatct 
^  fur  rtcordum^  or  any  other  matter  of  like  nature^  except  the 
**  same  shall  be  specially  and  particularly  set  dow  n,  ;iiu'  huewn 
**  for  cause  of  demurrer.*'  Since  this  statute,  a  wrong  or  de- 
fective ronclusion,  either  to  the  country  or  with  a  vcrificutioDy 
&C.  can  only  be  objected  to  by  special  demurrer.(A) 


We  have  already  seent  when  considerioff;  the  qoalitiea  of  a  Of  seSgi^t 
^lea  in  bar  at  common  law^  and  which  atiU  goTem  in  the  for- 
mation  of  each  ple%  taken  aeparatelyi  that  it  must  be  single, 
9^  that  duplicity  will  render  it  insufficient,  and  that  the  de- 

I^dant  could  not  plead  bcvcral  dclcuccb  tu  llu  s;anu  p  ut  of  a 
declaration  :(0  but  now  it  is  enacted  by  Uic  statute  4  .tun.  c. 
16.  s.  4.  &  5.  "  that  it  shall  be  lawful  for  any  defendant  or  te- 

nant  in  any  action  or  suit,  or  for  any  plaintiff  in  replevint  in 
a  Buy  court  of  record,  *witb  the  lesve  of  the  same  court,  to      n  542 

plead  as  many  aeveral  matters  thereto,  at  he  shall  think  ne-, 
^  cesaary  for  hb  defence  \  provided  nevertheless,  that  if  anjr 

such  matter  shall,  upon  a  demarrer  joined,  be  judged  in* 
«  sufficient,  costs  shall  be  .^iven  at  the  discretion  of  the  court, 
**  or  if  a  vcrdicl  shuU  be  iuund,  upon  any  issue  in  Lhc  slucI  cause, 
«  for  the  plaintiff  or  demandant,  costs  shall  be  also  t^iven,  in 

like  manner  ;  unless  the  judge  who  tried  the  said  issue,  shall 
^  certify  that  the  said  defendant  or  tenant,  or  plaintiflf  in  re- 

plevin>  had  a  probable  cause  to  plead  such  matter,  which 

upon  the  said  issue  shall  be  found  against  him.  Provided 
^  also,  that  nothing  in  this  act  shall  extend  to  any  writ,  decla 


(/)  2  Sulk-  6.22,  823.  1  Ld.  Raym. 
S54. .  WUlet,  IS. 

C^O  Co.  Lit.  303.  h.  Com.  Dig. 
Pkwler,  E.  ai.  B»topiiel»  B.  Dd. 


6S.  1  Stand.  SSS.  n.  4,  WBlei,  tS. 
{h)  SSftttiul.  lOa  n.  S.  Cob.  Dfg, 

Plt  ader,  E.  29.  32,  33. 
(i)  Aate,  518,  iU, 
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Of  several     **  i*ation,  or  suit  ot  appeai  ol  iclony,  kc.  or  to  any  Writ,  biil, 
"  aciion,  or  informatifm  upon  any  //r/w/sfaiuic."(^) 

The  liberty  to  plead  several  pleas  is  coDfined  to  courts  of 
recordi  And  thereforcy  if  in  the  county  court  the  defendant 
plead  two  or  more  pleas,  the  plaintiff  may  denrar  for  dapllcl^. 
And  in  courts  of  fetord  the  defendant  cannot  plead  nonmnu^ 
mi^l)  or  mm  ettjactum^m)  to  the  whole  dechnratloQf  and  a  ten- 
der as  to  part ;  for  one  of  these  pleas  goes  to  deny  that  the 
plsuntifT  ever  had  any  cause  of  iciion,  and  the  oihur  purtially 
admits  it;  and  in  tijc  Comtiion  Pleas  the  defendant  cannot 
plead  non  tueumput^  and  the  stock-jobbing  actt(n)  or  non  a«- 
tumptitj  and  alien  eneniy.(o)   Nor  can  the  defendant  plead 

^  542  several  ^matters  which  require  different  trialsy  as  in  dower»  ne 
unqw  accoufUe  en  loyal  matrimmU^  and*  ne  unquu  tone 
dowr^{p)  for  the  first  matter  is  triable  by  the  bishop,  and  the 
other  by  a  jury,  and  if  the  former  be  found  aj^ainst  the  defend- 
ant, the  judge  caunoi  ccilify  that  he  had  a  probable  cause  of 
pleading  it.  Nor  is  tiie  king  bound  by  this  statute  ;  and  w^pp 
he  is  plaintiff,  the  defendant  cannot  plead  double  without  leate 
of  the  Attomey*General.(jr)  Nor  does  this  scstute  extend  te 
any  action  or  information  upon  a  penal  8tatute.(r)  But  with 
these  exceptions  the  defendant  may,  in  <flfierent  pleas,  plead  as 
many  different  {^roundsof  defence  as  may  be  thought  necessary^ 
though  the  V  may  appear  to  he  contradictory  or  inconsistent,(t) 
as  in  trespass,  not  guilty,  a  justiiication,  and  accord  and  satis- 
faction, Sj;c. 

ft 

When  several  pleas  are  pleaded  under  this  statute,  the  ae« 
♦ 

cond  and  subsequent  pleas  should,  in  stricuiess  in  the  intn>> 
ductory  part  of  each,  state  that  it  is  pleaded  by  leave  the 
«  court  Jirat  had  and  obtained/*  but  Uic  omission,  thmi^h  u- 
technical  and  an  irregularity^  appears  to.be  no  cause  of  demur* 


(At)  Tlie  construction  and  practice 
nfMHi  thi«  ttatnte  will  be  foond  in  Co- 
•  ^  '  l)i!»est,  title  PUiuier,  E. 

ThUi's  Prac.  4lh  edit  601  to  609. 

(0  4T.  R.  1'J4. 

(ra)  5  T.  H.  y5. 

(n)  IB.Ic  P.m 

(•)  Id.n.(o).  SB.IkP.7& 


{p)  ^  Hi  [Icp.  1157.  1207. 

(9)  Willw,  533.  Porreat*t  Rep. 
Exohcqacr,  57.  A  U.  1801. 

(r)  2  StHL  lOU.  Rep.  Cen^ 
lianiw.  ^ne.    1  T.  K.  701. 

(«)  Sec  ilie  iustaucc&y  Com.  Dif. 
FIoadeTf  E.  8. 
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Ttr  i(t)  and  if  in  fact  no  leave  has  been  obtuinedf  or  it  has  been  Of  several 

improperly  obtained,  the  proper  course  is  cither  to  sign  judg- 

nent)  or  to  apply  to  tlie  court  to  &u  ike  out  one  ot  the  pieas.(u) 

Where  there  are  Beveral  pleast  it  is  advisable,  in  oi*dcr  to  avoid 

piolixity  *aod  ezpenscy  if  practlcsUey  .to  refer  in  Aubieqttent      *  543 

pleast  to  a  statttmeot  of  ihe  flame  matter  m  a  preceding  plea^ 

the  same  as  in  the  case  of  several  oomits  in  a  declafation  }(v) 

hot  one  plea  cannot  be  taken  advantage  of«tto  help  or  vitiate 

another,  for  every  pita  raus»t  btund  or  fell  by  itseli,  unicss  cx- 

pre^ly  reierred  to  by  an  appropriate  aliegation.Cttr) 


In  general  when  tl^e  defence  is  in  its  natare  jointf  several  de-  of  pfrn^  f/y 
JendantB  may  join  in  the  same  plea,  or  they  may  sever ;  and  *J^^^te^' 
ene  defendant  may  plead  In  abatement*  another  in  bar,  and  the 
other  may  demur       except  in  an  action  u;^  linst  husband  and 
•wife,  wlicn  the  husbuiid  must  join  in  llic  plea  vviili  liis  \vii"e.(;/) 
And  by  way  of  defence  two  nuiy  join,  althougli  the  subject  mat- 
tcr  of  their  pleal)e  several,  as  in  an  audita  ijucrch:       and  in  tres- 
pasaagainst  two  for  battery,  they  may  jointly  plead  that  the  plain* 
tiir  assaulted  them,  and  that  they  in  self-defence  beat  the  plain« 
tifft  or  they  may  sever  ;(o)  or  they  may  jointly  plead  that  they 
were  servants  of  JV*,  and  committed  the  assault  in  hb  defence } 
so  where  two  jusdfy  an  arrest  by  joint  warrant.(6)  Joint-te- 
nants and  copurctner<i  must  join  in  an  avowry,  and  a  cognisance 
as  their  bailiff  should  be  for  the  entire  rent  ;(f )  but  tenants 
in  connnon  must  sever,  and  the  avowry  of  each  must  be  de 
una  medietate  *of  the  whole  rent,  and  not  of  a  ceitain  sum  % 
which  amounts  to  a  moiety  i  and  when  the  action  is  against  one 


(/)  Andr,  I  OS.  1  Will.  210.  Covp. 
100^501.  Sc«l  Tide  1  H.  Bl.  275.  «7S. 
[J.  iliifl.     TMd's  Prae.  4tb 

«Ht  r.  >    I  rj     P  41 5. 

(r)  •  uU",  jin'.    WUles,  aSO. 
(w)  WillcB,  3S0. 

(jr)  2  Vin.  Abr.  7S.  tit.  Aetion, 
Joinder,  H.  D.  Com.  Dig.  Pletdnv 


(jf)  Cora.  Dig.  Pleader,  SA.S^ 
Cro.  Jae.  290. 288. 

(r]  Cro.  El'iz.  473. 

(rt)  2  Vin.  Abr.  7fi.  pi.  1 1. 

(6)  2  Vin.  Abr.  70.  pi.  15,  16. 

(c)  Bac  Abr.  Joii)t>tcaaat«  K.i— 
Reflerin*  K.  S  T.  B.  SM.  1  Ler. 
109,  SirT.iUym.ao. 


y 
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Of  pi^M  hy  of  several  tenants  in  common,  he  avows  for  hb  own  propoP' 
fjemhiiUt,        Uowy  unci  makes  coeriisance  as  builiff  of  liib  companion  for  ihe 
i  c;sulue,(</)  or  he  jnay  avow  only  for  his  undivided  share  of  tite 
and  if  tlie  action  of  repiefiD  be  against  two  tenmts 
in  common,  they  ahouliljoio,  one  avowing  and  the  other  aa  his 
bailiff  making  cogniaance  Ibr  an  undivided  moiety  of  the  ran^ 
and  then  the  one  who  fint  made  cognisance  avowing  hb  own 
rig^ht  and  the  other  who  first  avowed  malung  cogmtance  aa  hit 
biiiliff  for  the  other  undivided  raoiety  ;(/)  and  ii  ihrec  tenants 
in  t  ommon  distrain  thirty  beasts,  it  is  said  they  should  each 
avow  separutcly  for  ten  »(^)  and  one  tenant  in  common  cannot 
avowaIone»  for  taking  cattle,  damage^etuanty  but  he  ouglicalao 
to  make  cognisance  as  bailiff  of  his  companion.(A)  And  whei« 
two  persons  are  defendants  in  replevin  th«f  cannot  make  seve- 
ral avowries  in  their  own  right  for  distinct  matters ;  thus  if  one 
avow  for  reiu  service,  and  the  other  ibr  rent  chai*ge,  L)oth  ihe 
avoAiks  shall  aij.Uc,  Ibr  the  court  would  be  in  doubt  to  which 
of  them  return  should  be  awarded.(i)    Several  persons  having 
several  estates,  cannot  join  in  pi'escrihing,  because  the  pre- 
*  545      sciiption  of  one  does  not  concern  the  other  ;(k)  though  an  •cx* 
cepUon  has  been  allowed  where  two  persons  commit  a  joint 
treBpass.(/)   So  personal  defences  as  coverturei  infancy,  &c. 
should  be  pleaded  separately;  and  one  of  several  dcfcncliiriis 
may  justify  by  command  of  another  ckTencl  int,  >\  iio  pleads  not 
guilty,  or  suffers  judgmenl  by  default>  for  his  act  &hall  not  lake 
away  the  ground  of  defence  from  his  servant. ^w) 

If  two  defendanu  join  in  a  plea,  which  is  sufficient  Ibr  one« 
but  nok  for  the  other^  the  plea  is  bacl  as  to  bothi  for  the  court 
cannot  sever  it  and  say  that  one  is  guilty^  and  that  the  other  is 
not)  when  they  all  put  themselves  on  the  same  terms.(n)  Thus 
it  has  been  held  that  if  an  officer  plead  separately  under  a  writ 
of  yf.  Jii.  or  other  procesS}  he  need  not  state  tiie  judgment  oq 


(<0  Id.  Ibid.     Poet,  Tol.  n. 

S  Vin.  Abr.  59.  pi.  27. 
ie)  5  T.  n.  i246.   2  H.  HI  .-^Sn 
(/)  S;»lk.  '2nr.    5  T.  It.  2i7. 
(^^f)  Id.  ilUL    Co.  Liu  ftccL  314. 
$17. 

(A)  «  H.  B1.  3S6. 
(0  S  C«.  19.  a.  38. 1. 


(A)  9  Vin.  Abr.  96.  pi.  47.  7S. 
IS.  M  vide  I  Saond.  3M. 

(/)  2  Vin.  Abr.  76.  pL  16.  Aol^ 
9  n.  o.    Sctl  qittore. 

(w)  2  Mod.  or. 

(«)  I  SaunU.  28.  n.  2.  3  T.  It  37^ 
m.   1  SU^  SOD.  994u  1164.  3  Wih. 
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which  the  writ  was-^jpunded  ;  but  if  he  join  in  the  pica  with  Bu  several 
the  plaintiff  in  the  former  action,  and  the  judgment  be  not  ^^-f*^^^^*' 
Stated,  the  ptea  wiU  be  bdd  as  to  both  the  defendants^  unless 
the  plauitifF  in  the  former  suit,  jusdfy  merely  In  aid  of  the  ofR* 
eer  ;(e}  but  this  mle  does  not  apply  where  the  objection  to  the 
pica  is  merely  on  accofint  of  sorplusagc  ;( ft)  and  if  several 

oxcculoi  b  join  -in  the  baiiic  plcj.  of  fdene  admifUHtravify  each 
will  only  be  liable  to  pay  the  assets  found  by  the  jiuy  lo  be  in 
his  own  hands,  though  it  is  move  usual  for  each  executor  *to  4^  546 
plead  separately .(47}  If  the  defendants  join  in  the  plea,  and  it 
is  in  the  singular  number  it  will  be  bad  on  demurrerXr)  The 
pluntilF  mayt  in  an  action  in  Jbrm  ex  deUetOj  enter  a  n^lie  firo* 
tcqui  as  to  one ;(«)  but  In  actions  infwrm  ex  etmtractu^  unless 
the  defence  be  merely  in  the  personal  discharge  of  one,  a  noUe 
/iro^eyia  cannot  be  enu  iL-d.C/)  If  the  defendaiils  plead  seve- 
rally, the  plaintiff  may  demur  to  one  plea,  and  join  issue  on  the 
other,(u)  and  may  in  an  action  ex  delicto  afterwards  cnier  a 
nolle  firoscqui  on  the  demurrer,  and  proceed  agsunst  the  oth6r,(v} 
w  if  several  issues  are  joined^  he  may  enter  a  noile  firoeegm  to 
one  beibre  or  after  judgment.Cw) 

As  a  defective  declaration  may  be  uded  at  common  law  by  Defects  whca 
ihe  plea  or  by  a  verffict,(«)  so  a  defective  filea  may  be  aided  in 
some  cases  by  the  replication  or  verdict ;  and  the  statute  of 
jeofails  and  ihul  for  the  amcudment  of  the  law,  also  aid  many 
mistakes  after  verdict  or  ju(iijment.(z^)  T1\uh  an  infoi  inal  pica 
in  bar  may  be  aided  by  the  refilicationy  as  if  in  debt  on  lK>nd  to 
malie  an  estate  to  the  defendant  pleads  that  he  enfeoffed 
another  to  the  use  of  (which  is  not  sufficient  without  shew* 
ing  that  A  was  a  party*  or  had  the  deedi)  yet  if  *tlie  plaintiflT      *  547 


(o)rd.  ibi«l.    « East,  263.  CrO.    3  Cro.  O'^r.  ^19  2H.     Hob.  70. 

£ast,  133,  133.  142.  d  WUs.  376.  Com.  Ui-   Pl<  mier,  E.  35.  Tidd*i 

(  p)  3  T.  R.  377.  Pi-nc.  4tli  edit.  790. 

\q)  1  SMUid.  396.  n.  la  (v)  M.  ibid.  When  not,  tMiT. 

(r)  Lutv.  ISai.  Com.  Dig.  Plead-  R.  360.   t  Saand.  S85.  d.  I. 
er,  E.  35.  {re)  Id.  ibid. 

(0  Salk.  457.    TUd'i  P«o.  4tli  '  {x)  Ante,  m. 
«dit.  622.  (y)  Com.  Dig.  Pleader,  R.  37,  39, 

(/)  1  WiU.  S9.     3  E*i>.  Rep.  76.  39.    Vio.  Abr,  tit.  Re|>UcaUon.  4 

Ante»  39.  Ana.  «.  Jl.  1  Saviid.  Stt* «.  a.  J. 

Vet.  I>  C  3 
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Defccta  xvhen  reply  that  he  did  not  enfeolf,  this  aids  tli^^ar  so  if  the  dc 
fendant  picad  an  award  without  sufficient  ccnainty,  and  the 
pluintif!*  make  a  replication  which  imports  tiie  award  to  have 
been  made^  it  aids  the  uncertainty  of  the  bar.(a)  But  a  plea 
which  is  substantialiy  and  altogether  bad  will  not  be  aided  bf 
the  replication  i(6)  as  if  the  defendant  plead  an  accotd,  and 
does  not  shew  sadsfiwdon,  and  the  replication  demea  the  agree* 
inent,  this  does  not  aid  the  bar.(c)  A  wrtUet  also  wlU  fre- 
quently aid  a  defective  plea,  as  if  in  a  plea  stating  a  right  of 
common  for  cattle  levant  and  couchant^  the  defendant  after- 
wards omit  to  allege  that  the  cattle  wliich  he  put  on  the  hciu 
in  quo  were  Irvant  and  couchant^  and  i&sue  be  taken  upon  the 
prescriptive  rights  and  it  be  found  for  the  defendant*  the  omia> 
sion  of  the  allegation  that  the  catde  were  levant  and  atuchant^ 
though  bad  on  demurrer*  will  be  aided  by  verdict  i{d)  but  iC 
in  pleading  a  right  of  common*  It  be  too  generally  described 
as  to  its  commencement  and  determinatioD|  it  would  be  insuiB- 
cient  even  after  verdictaCe) 


it)  Cra  Elb.  S85.  (d)  Gro.  Elk.  45S.    Cmi.  Bi^ 

\ti)  Cnm.        PIcailcr,  E.  .>7.  PIe«f!cr,  B.  58. 

{h)  S  Co.  im  b.    2  \\\\%.    150.  (f)  a  B.  k  P.  2.V. 

(c)  Cora. Dig.  Pkader,  L.sr. 
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V 


CHAPTER  VIII. 


or  a£Pi.ICAT10KS. 


If  when  the  defendant  has  pleaded  the  plaintiff  perceive  that  €lenenU  ^ 
he  cannot  support  his  action  to  any  extent,  he  should  cither 
ohiain  leave  to  cHscontimic  ;Ca)  or  he  niayciUera  noiie  prosefjm 
as  to  the  whole  or  a  part  of  the  cuuse  of  action, (A)  unless  there 
lias  been  a  demurrer  for  misjoinder       and  tf  where  there 
are  seTeral  defemiancs  in  an  actioii  for  a  toitt  or  in  an  action  r x  . 
tfOiMraciVy  where  the  plea  of  one  of  the  defendants  is  mereijr 
in  his  personal  ^lacbargey  as  bankruptcy,  he  the  plaintiff  may 
enter  a  nolle  firowequi  as  to  hiin.(c/)    So  where  ftlene  admnU' 
^rcv/V  has  been  pleaded,  the  plaintiff  may  lake  jud^^mc  i.t  oT  f/s- 
seta  in  futuro  ;{t  )  or  to  a  plcu  of  the  insolvent  debtors'  uc  t.  he 
may  take  judgment  for  his  demand  to  be  levied  against  tke  de- 
fendant's future  effects.(/  )    The  points  relatiD)j;  to  disconUnu* 
ing^g)  and  entering  a  ffo//r/iro«r9iM,(/0  are  principally  matters 
of  practlcet  and  have  already  been  fully  treated  of ;  we  will 
therefore  proceed  to  the  ^consideration  of  replications^  wliich      ^  549 
answer  the  defendant's  pleas. 

As  the  replication  is  in  general  govcmcd  by  the  pica,  and 
most  frequently  deiiicu  it,  iho  pleader  has  not  often  murh  jclif- 
ficully  in  deciding  what  replication  he  bhuuld  a(!(;pi.  W  hen 
the  plea  properly  concludes  to  the  coumry,  the  plaintiiV  cannot 
in  general  reply,  otherwise  than  by  adding  what  is  termed  the 


00  TidU's  Prac.  4Ui  ctUu  61  r.  W.      (»•)  Sec  ihe  prccoUenl,  pou,  toL  2. 

fijii,  612,  613. 

(6)  See  the  pree«detit,  post,  yoL      (/)IT.R.  80.  See  the  precedent, 

S.  593.  pOKt,  vol.  3.  596. 

(r)  1  U.  Bl.  lOS.    t  Sioad.  ( ff)  l  uld.  M\  edit  626  to  629.  ith 

n.  5.  edit  617  to '"»'20.    ^  Smind  7.V  n.  I. 

(d)  Ante,  32.     TiUd'»  Pi-ac  4Ui      (A)  Tidil,  M  edit  6'ig  u»  63^,  4Ui 

eilitMii.  edit.  fiautofiSSi  I  Stonnd.  M7.  n.  ft 
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549  OF  REPLICATIONS  IN  GENERAL. 

Genera!  ob-  BtmiUter  but  when  the  plea  concludes  with  a  verificaiion, 
tervattom,  ^y^^  replication  may  either)  conclude  the  defiendant  by 
matter  of  eatop/iel  t  or,  «froiM%f  may  deny  the  truth  of  the 
matter  alleged  in  the  plea  either  in  whole  or  in  part ;  oti 
^  tAinffy^  may  €(mfe»0  and  avoid  the  plea ;  or  fourthty^  In  the 
case  of  an  evasive  pica,  may  netP  a«9ign  the  cause  of  action. 
AiiU  lh<yu;!;h  ut  common  law  a  rcplicaiiun  cannot  be  double,  or 
coniuin  tuo  or  more  answers  to  the  sdnic  plea,  and  the  si;uulc 
^^nn,  c.  16.  doeb  not  extend  to  replications,  (except  in  the  in- 
stance of  a  plea  in  bar  to  an  avowry  in  replevin,  which  is  is 
Che  nature  of  a  replication,)  yet  the  plaintiff  in  many  cases  hv 
an  eieetion  of  different  replicatioiis ;  thus  if  in&ncy  be  pleaded 
in  auum/ttit^  the  plaintiff  may  reply  either  that  the  defendanl 
was  of  aj^e,  or  that  the  (roods,  Sec.  were  necessaries*  or  thM 
tl)c  defendviiii  filter  lie  tuiuc  oi  ai;c  ratified  and  confirmed  luc 
pruiiiiae  or  he  may  reply  as  to  part  ot  liis  demand,  that  ii  \>as 
for  necess;;rics  ;  to<i(her  part  that  the  defendant  was  of  iuil  age 
at  the  time  of  the  contract  j  and  to  other  pkrt  that  he  con£nn> 
ed  it  after  he  came  of  age.  So  if  an  executor  or  administnAor 
plead  several  jud^rments  outstanding,  and  no  assets  mUrOf  lbs 
^  550      plaintiff  may  reply  as  to  one  of  *the  judgments,  mti  del  record; 

and  to  another  that  It  was  obtained  or  kept  on  foot  by  fraud  .(A) 
So  if  a  set-off  on  a  recognisance  und  also  on  binii)U  contract  be 
plcctdcd,  the  pl./nitifl' may  reply  as  to  the  recognisance  vui  (id 
record^  and  as  to  tlie  residue  ol  the  pica  nii  debet. (i)  And  if  a 
tender  be  pleaded)  the  plaintiff  may  either  deny  the  tender  or 
its  sufhciency,  or  may  reply  a  request  before  or  after  the  ten* 
der,  or  that  a  writ  was  previously  issued .(/}  And  in  the  cmo 
of  a  set-off,  the  plaintiff  may  either  deny  the  eustence  of  the 
debt,  or  may  teply  the  statute  of  limitations.  And  if  the  sta- 
tute oflimitaiions  be  pleaded,  the  pUiniiiVmay  reply  either  that 
the  defenda  nt  t  i  l  undertake,  or  that  the  cause  of  action  did  ac- 
crue, witiun  SIX  years,  in  the  negative  of  the  words  of  the  pleei 
or  that  the  accotints  were  between  merchsats,  or  that  the  writ 
was  issued  within  six  years.  In  short,  in  almost  evety  actiooi 
the  plaintiff  has  frequently  the  choice  of  several  replicatioiM. 


(0  Com.  Dig.  Plenfler,  R.  1.  (i)  i  East,  360. 

(/i)  1^:.....!.  3ru  b.n.«.  tSslk.  U)18snad.3a. 
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We  will  cdnalder  the  points  relatliig  to  replications  under  General  «A. 
the  following  divisions  z  *  trvatmu, 

I,  The  seYcnil  replications  which  umUy  occur  in  practice} 
'^Ist.  In  assumpsit. 
3dly.  in  debt. 

S'lly.  In  covenant.  ^ 
4ihly.  In  detinue. 
^  5thly.  In  actions  against  executors  and  heini. 
6i;hly.  In  case. 
7thly.  In  trover. 
8thly.  Pltus  in  bar  in  replevin. 
JJthly.  Replications  in  trespass. 
.  II.  Their  form  and  parte. 
ijlL  Their  qualities. 


•/  THE  SErSBM  nEPLW.mOJ^,  *  531 

In  ASSUMPSIT,  if  the  defendant  has  pleaded  infiuicy  in  barf  M  mnumpttL 
the  pldintlCT  may,  if  the  plea  were  untrue,  reply,  denying  the 
fact.(lr)  or  if  true  he  may  reply  that  the  goo<ls  mentioned  in 
some  ol  ihe  counts  of  the  decluraLu>a  to  have  been  sold  to  the 
defendant  were  necessaries,  which  fact  will  not  be  intended  un- 
less alleged,  and  that  the  money  mentioned  in  the  count  for 
money  paid  was  paid  in  the  purchase  of  necessaries  for  the  de- 
fendant^ and  may  enter  a  noHe  firotequi  as  to  the  counts  for 
money  lent,  had  and  received^  and  upon  an  account  stated  ;<() 
or  he  may  reply  to  the  whole  or  part,  that  the  defendant  rad- 
fied  and  confirmed  the  promise  after  he  came  of  at^e.(;n)  JUit 
to  a  pica  in  bar  of  coverture  at  the  time  the  promises  were 
made,  the  plaintiff  can  only  deny  the  fact,  or  reply  some  mat- 
ter which  shews  that  at  the  time  the  defendant  was  compe- 
tent to  contract,  as  that  her  husband  was  then  civilUer  mortuu$  $ 
and  he  cannot  replf  that  she  had  a  separate  maitttensncey 
aecured  to  her  by  deed,(n)  and  therefore  there  is  aeldoia  any 
answer  to  thb  plea.  When  alien  enemy  has  been  pleaded,  4he 
plaintiff  may  either  deny  the  fact,  or  if  true  *may  reply  a  lir     ,  *  552 


(Jb)  P'.^t,  vol  e.  50 i.  Cl.  Asst.  76.      {m)  Port,  vol  2.  595.    1  T.  R.  6M. 

(/)  I  Salt  '2-23.     Pest,  vol.  '2   594.       (»)  ST.  R.  §45. 
Cro.  Jac.  560.     1  T.  U.  4u.  Cvm. 
Dig.Pkadcr»  SW.8S. 
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/»  attumput.  cense)  Sec.  to  reside  in  this  country  i(o)  and  when  a  discharge 
under  the  insolvent  debtors'  or  ioixls'  act  is  ^etidod,  the  reptica- 
tioD  may  eittier  denf  tbe  kAij^P)  or  reply  tbat  the  Charge 
was  obtained  by  frattd,(?)  or  in  theformer^  ease,  the  pisintiff 
may  admit  the  plea  and  take  judgment  for  his  demand,  to  he 
levied  of  the  future  effects.(r)  If  gaming,  usury,  or  any  other 
illegality  in  the  coiisidcraiion  or  contract  be  [)lcaded,  the  plain- 
tifl'  muy  reply  that  the  contract  was  made  ii|)(m  a  good  und  le- 
gal consideration)  and  nut  upon  the  supposed  unlawful  consi- 
deration mentioned  in  the  plea.(tf)  To  a  plea  of  tender,  the 
replication  may  either  deny  the  tender  genefaHy,(r)  or  state  that 
a  writ  was  previously  tssued^(»)  or  a  writ  with  continuances  ;(v) 
but  if  the  plea  stale  that  the  tender  was  made  befoie  the  com- 
mencement of  the  suit,  instead  of  exldbiting  the  biU,  then 
there  appears  no  necessity  to  reply  the  writ,  and  it  would  be 
suflitient  to  pruducc  it  in  evidence  ;  or  the  piaimilT  may  reply 
a  prior(?y)  or  subsequentCr)  demand,  or  admitting  ibe  tender, 
may  pracced  to  trial  on  the  plea  of  non  assum/isity  when  be  is 

^  553  prepared  lo  prove  that  more  was  due  than  the  *sum  tender- 
«  ed.(y)  The  replication  to  a  plea  ai  aecord  and  satisfiictioQi 
may  either  deny  the  delivery  of  the  chattel  in  sati«fiictiop»  or 
protesting  against  tbat  fact*  may  deny  the  acceptance  :(2)  ad* 
if  an  award  be  pleaded,  the  plamtiff  may  either  deny  the  sub- 
mission, or  the  award,  or  may  set  out  the  wliulu  award,  anu  if 
bad  in  point  of  law,  may  demur.(a)  It  a  lunncr  recover)'  for 
the  same  debt,  or  a  plea  of  set-olf  pn  a  recognisance  be  plead- 
ed, the  replication  is  nul  tie!  record  :{b)  and  to  a  plea  of  judg- 
ment recovered,  the  plaintiff  may  new  assign  that  his  action  is 
for  the  breach  of  different  promises  ;(c)  or  to  a  plea  of  ttkam^ 


(0     Geo.  in. «.  155.  (»)  Id.  59*. 

(  />)  3  Wentw.  900. 199.  and  id.*Iii-  (v)  Id.  S9S. 

ilex,  XX.  (w)  III.  600. 

(y)  31  (Jco.  III.  c.  rO.  8.  38.  5G.   "W  (.r)  Id.  fA)I. 

Geo.  111.  e.  108.  tec.  (  y)  Vo%u  vol.  S.  601. 

(r)  Pott,  vol.  &  59ft.   1  T.  B.  80.  (z)  Post,  vol.  «.  808.  See  3  Wentv. 

Com.  Dig.  Pleiider,  8  G.  16.  Iiulcx,  VI.  VII.  X. 

(  0  Cora.  Dig.  l*ka.ler,  2  W.  23.  «  (a)  Vol.  it.  6012.  5  Wentw.  Iades» 

T.  it.  439.    1  Sauiul.  103.  b.  n.  3.  VIII. 

Pott,  VOL  S.  616.  3  Weutw.  104.  108.  (6)  Post,  vol.  2.  80-i,  803,  80i 

and  Jcl.  Index,  V.  (c)  Poit,  voL  2.  659. 
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fee  maj  reply  nom  ett^etitm^d)  or  Ihat  it  wat  obtained  bf  A  omim^. 
dlKrcM  or  fniud|(«)  aad  it  it  In  general  nnnecesiary  to  state  the 
particulars  of  fimiid ;(/}  or  to  a  plea  ol  release  bjr  a  third  per^ 
floo,  the  piuntiflT  may  reply  ne  relena  futs .( g)   To  a  plea  of 

set-off  on  simple  contrucl,  the  pKdntiff  may  reply  nil  debct^^h) 
or  the  stiUutc  of  limituiions,(i)  or  any  matter  uliich  a  defend- 
ant in  an  action  iiu^iu  plead  ;  but  if  the  ket'ofl  be  on  a  spe- 
cuilty  or  judgment,  or  other  matter  of  record,  such  replication 
wouUI  be  ineufficientf  and  the  plaintiff  should  reply  nm  ett/ac" 
mat,  nil/  HH  reemrd^  or  payment^  Scc.(y)  and  as  the  statute  4 
jimt.  c.  16.  *doe8  not  extend  to  replications^  and  the  statutet  ^  554 
which  ^ivc  the  plea  of  set-off  do  not  specify  how  the  pluntiff 
is  lo  reply,  k  sliuuld  seem  tliat  tlu:  puiiniitT  cannot  rcpiy  seve- 
ral cli^itinct  answtirs  to  a  pica  of  scl-ufi'.  When  the  couri  of 
conscience  act  has  been  pleaded*  the  plainiifi  may  deny  Uie  re- 
sidence of  the  deiisndaat  within  the  juris<liction,  or  niay  allege 
that  more  than  40».  he,  was  due.(i:)  When  the  statute  of  li- 
mitations has  been  pleaded)  either  that  the  defendsnt  did  not 
undertake)  or  that  the  cause  of  action  did  not  accrue  within 
six  years  before  the  exhibiting  of  the  plaintiff's  bill,  and  the 
plaintiff  can  prove  a  promise  or  acknowledgment  within  that 
time?  the  replication  may  deny  the  plea  generally,  and  con- 
clude to  the  country  ;(/)  but  if  the  time  of  issuing  the  first 
wiit  in  the  action  be  materiali  it  should  be  replied  specially» 
99  in  the  case  of  a  tender,  and  if  continued  process  be  stated* 
the  return  of  the  first  must  be  shewn  i{m)  but  this  does  not 
seem  necessary  when  the  plea  statcis  before  the  commence-* 
**  meat  of  the  suit)'*  Instead  of  the  exhibiting  the  bill)'* 
though  a  special  replication  »  in  general  advisabic)  because  it 
may  reduce  the  proof  Lo  be  adduced  by  the  plaintiff  on  the 
trial  ;  the  rrplicalion  may  also  be  that  the  plaintiff  or  the  de- 
fendant was  abroad)  when  the  cause  of  action  acciiied)  and  that 


Pott,  VOL  2.  603. 
(«)  Poat,  vcL  9.  Mil  Went*.  la- 
4ex.  Xn. 

(/)  9  Co.  110. 

(^)  2  Built  55. 

(A)  Pott,  vol.  8.  S9T.  604. 

(0  Feit>vol*S.005. 


(  ./)lEMt»369.  3W«otv.liide«, 

XIV. 

(h)  Fast,  VOL  2.  605.   3  Wen»r. 
Index,  XVIU. 
(0  Poit,  Tot eOS,  606. 
(m)  Port,  ToL  «.  606.  and  id.  a.  { j-). 
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In  GMumpsii  the  nciioii  was  comincncctl  within  six  years  after  liis  hrsire- 
*  555       turn ;(«)  and  aiiy  other  circumstance  •which  brings  the  czsc 
within  either  of  the  exceptiona  xneotioDed  in  the  sutitte^ 
should  be  replied.Co) 
M  detL  In  actions  of  nsBT  on  4tm/k/f  contract*  the  vepllcatioiB  m 

snbstantially  the  same  as  in  the  acttbn  of  attumfitit*  If  to  ddl 
on  a  Hfiecialty^  fraud  or  duress  be  pleaded,  tlie  plaintilT  flWf 
reply  that  it  was  duly  or  freely  obiaincd,( //)  or  he  denies  the 
plea  of  in  fancy ,(y)  or  to  a  pica  of  usury,  ganiingi  &c.  traverses 
the  illegality  of  the  contract  ;(r)  and  replications^ to  a  plea  of 
tender,  resemble  those  in  atsum/uit  git)  and  to  a  plea  of  ifet- 
ofiT  to  debt  on  bond,  the  replication  may  eidier  deny  tbe  snl^ 
ject  matter  of  the  defendant's  set-off,  or  a]le{i;e  that  moie  m 
due  on  the  bond  than  the  sum  mentioned  in  the  plea.(f)  Hit 
only  replication  to  a  plea  of  ftolvtt  ad  or  /losc  diem  is  a  fleni.al  of 
the  payment  ;(m)  and  if  to  debt  on  an  annuity  bond  or  deed^  it 
be  pleaded  that  no  memorial  was  enrolled  containing  the  naaei 
of  the  witnesses,  &c.  the  replication  sets  out  the  memoriil  wr* 
batinty  and  states  that  It  was  duly  enroned.(v)  If  to  debt  m 
an  arbitradon  bond,  the  defendant  pleads  that  no  aw«rd  wv 
made,  the  replication  must  set  forth  the  whole  award,  Umm^ 
this  i:>  not  necessary  in  debt  on  an  aw.u  d.(i:')  and  a  breach  of 
*  556  the  award  must  also  be  assigned.Cjr)  'If  to  debt  on  a  baal- 
bottd  by  the  assignee  of  the  sheriff,  the  defendant  has  plcsdil 
ease  and  favour,  the  plaintiff  should  reply  stating  that  it  vtt 
duly  executed,  and  deny  the  ease  and  favour  or  if  Ibe 
action  be  in  the  name  of  the  sheriff;  and  the'bond  is  net  wl 
forth  in  the  plea,  the  plaintiff  should  pr.iy  that  the  bond  may 
be  enrolled,  and  then  set  it  out,  and  stale  that  he  was  sheriff, 
8cc.  and  the  arrest  of  the  defendant,  and  that  the  iMmd  wis 
made  to  the  plaintiff  as  sheriff,  and  traverse  the  ease  and  fiK 


(»)  Pott,  vol.  9. 607. 

(•)  See  the  insteneei,  pmk,  vol.  9, 

tOS.    3  Wentw.  Index,  XX.  kc. 

(  f>)  Com.  I>i-.  Pleader,  S  W.  19. 
20.    Post,  vol.  2.  615. 

iq)  Po«t,  Tol.2.  616. 

(r)  Ptoit,  vol. «.  ei6. 

C0dX.R.S9.  Foil,  w»L 8. 617. 


(tt)  Post,  vol.  2.  Gl8, 
(v)  P4M1,  vol.  9.  fits, 
(w)  PcMt,  VOL  9.  Sl^  jlfiaaaA^ai^ 

b.  n.  5. 

(x)  1  Satiml.  103.  a.  1.  a.  4b  MT. 
Post,  vol.  2.  630. 

(y)  PMt,  vol  &  690.  I  BmmL 
159.  Con.  Dtf.  FleadttT^  9W,  OL 
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♦iw«r.(t)  If  to  debt  on  a  bastardy  or  indemnity  bond,  the  In  d^bt. 
defendant  plead  ti'jtj  damniJicQtu^^  llie  plainiill  inuiL  reply  spe- 
cially, setting  forth  how  he  was  damnified  ;  («)  and  to  a  pica 
of  perfomiance  to  debt  od  a  bond  to  account  or  pcrfonn  cove- 
nms  ttwationcd  in  the  condition,  or  in  another  deed,  the  breach 
niust  be  alftted,  end  these  i«plicatioii»  should  conclude  with  .a 
Y)eiificttian.(^]  The  statute  8  and  s'fTm.  UI.  c.  11.  s.  8. 
enables  the  plaiiitiirf  and  in  ma&y  cases  makes  ii  necessary,  to 
assign  in  the  replication  seTeral  brMches  of  the  condition 
and  Llic  a:>biLjniiitnt  oi  a  bieach  was  necessary  at  common  law, 
where  the  defendant  pleaded  performance,  though  it  was  other- 
wise when  he  pleaded  a  collateral  matter  as  a  relQu^tXd)  To 
a  plea  of  md  tiel  record  in  debt  on  a  record,  the  replication  roust 
fltate  that  there  is  such  recordy  and  conclude  firoue  patrt  firr 
recmrdwrni  with  a  prayer  that  it  may  be  inspected*  8cc.(e) 
*Aiid  if  to  debt  on  a  recognisance  of  bsilf  the  defendant  has  ^557 
pleaded  no  ra.  m.  a^<^inst  the  principal,  the  replication  must 
state  the  ca.tta.  and  conclude  wiih  a  verifKaiion  ^/)  and  if  the 
defendant  hari  picackd  the  death  of  the  principd,  before  the 
return  of  a  ca.  m.  the  vviit  and  return  must  be  replied,  and  it 
must  be  averred  that  the  principal  was  then  Hving.(.sr)  Where 
1^  debt  on  atatutesf  the  defendant  has  pleaded  a  prior  action  de- 
pending;, or  a  compromise  by  rule  of  court, '  See.  the  plaintiff 
may  traverse  the  fiict,  or  reply  ^er/ratidMi.(A) 

In  COT  SWA  NT  as  the  declaration  states  the  breach,  and  the  in  covenant. 
pleas  usually  deny  them,  and  conclude  to  the  country,  a  special 
I'eplication  seldom  occur8.(r) 

In  actions  whether  of  assum/mff,  <lebt  or  covenant,  against  /«  action* 
ao  XXBCUTOH  oa  AOMiNisTaAToa,  to  the  plea  of  nr  unque*  ^ff^ 


(z)  1  Lutw.  6]i0.  685.   SSaimd.  60.  («)  Com.  Dig.  Pleader,  2  W.  IS. 

ft.  u.  9.  Ptet,  ^.9.  ee4k  MS. 

(a)  FmI,  vols. en.  (/)  «T.  R  $7^    PfM,  vdl.  s. 

(6)  Post,  Tol.  '2.  62%  62&  t  Burr.  6«5. 

774^    1  SHund  nil,  10*2.  (^)  Post,  vol.  2.636. 

(e)  Poit,  vol  a.  G'23.    I  Sttuud.  58.  (A)  Post,  vol.  2.  627. 

o.  I.    2  SituinJ.  187.  a.  n.  2.  (i)  Swtlie  preeedeota,  post,  ««L 

'  on  3  Burr.  944.  9.  697,  681.    5  Wetttir.  Iadex»  CII. 

toCXUV. 
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/it  aHhM     cxecvlor,  tlM  pluMMf  wBOf  ftumm  th»  f»ct,(»  mA  to  Ito-fiHi 

futol^^cf'  of  fileneodnUniatrax  it,  if  untrue,  the  plaintiff  shouM  raplftlwiat 
the  time  of  the  exhibiting  the  bill,  or  the  commcaccTucni  of  the 
suit)  the  (letendant  had  asfiets,(A:)  or  if  assets  have  come  to  hjs 
hands  since  the  con^mencenient  of  the  suit  and  beiore  the 
pleft,(/)  or  if  at  the  time  tiie  tiefeodaat  first  had  notke  of  tlie 
aetion  be  badM»et%  Ml  undiilf  ateiaiMvrad  them  etanmih 
these  facts  maf  be  replied ipeclaily  t(m)  ao  if  yl^wmfUmt 
ndminittrmvit  encept  a  sM  not  aufficienl  to  M^sfy  bewltfer  jud^ 

^  558  ments,  'outstanding)  the  plaintiff  may  reply  that  the  defendant 
had  assets  uliraXti)  or  that  the  judgments  mcnuuued  in  the 
pica  wcie  ob mined  by  fraud  and  covhi,  or  suffered  fraudu- 
lently fdr  more  than  vms  due,(/i)  or  tliat  the  t>ond  pleaded  ai> 
an' outstanding  debt  ta  tatiafied»  and  kept  on  loot  by  fnodt 
but  if  the  plaintiff  canmit  dmy  the  plea  of  iikm  mrftiaiiiw 
vitf  he  ahould  pray  judgment  of  ataeta  faandb  tuMttiaSt  ei- 
ther generally  or  apecblly }  aa>  "  which  after  aaii^ying  the 
monies  due  on  die  outstanding'  judgments^  bonds,  kc.  men- 
**  tioned  iii  Uie  defendant's  pltd.  shall  conic  to  the  ck  fen  dam's 
"  hands  as  executor,  See.  to  be  adrr>in!^ie!Td,'*(r)  or  \{  /:!nic  ad- 
tinnistravit  firxur  a  sum  acknowledged  to  be  in  hand  been 
pleadedf  the  plaintiff  should  pray  and  take  judgmani  prn  tmm» 
and  of  assets  ^nd9  wfidtrimt  as  lo  the  residues  m  case  riK 
plea  be  true.  If  the  defendant  has  pleaded  the  ftaacnl 
suO)  or  any  other  plea  denying  the  pfaumsff'a  right  off'aciiaDi 
he  must  proceed  to  trial  thereon,  and  oiv  the  prayer  of  judg- 
ment of  assets,  quandoy  8cc.  there  is  a  stay  of  judgincr-t,  till 
the  deternuiiauuii  of  the  issue;  but  where  the  debt  has  not 
been  denied,  and  the  defendant  has  merely  pleaded  fUmc  ad- 
vunistravii  or  other  pica  on  wli^h  the  plaintiff  prays  judgment 
of  assets  guando  accidcrint^  there  should  be  an  entry  of  that  jodg' 
ment  immediately,  and  an  award  of  an  inquiry-  to  ascertain  the 

*  559      amount  of  the  plaintiff's  demafidt  nnlw  the  defendant  has  *tif 


(.;)  Post,  vol.  8.  608,  (•)  Put,  toLd.  6UK 

(k)  Posl,  Tol  2. 608.  Ip)  5  T.  R.  82.    Post,  vol.  2. 

(/)  Vosu  vol.  2. 610.  e  T.  II.  10.      (9)  Post^  vol.  2.  612.  Con.  Hif. 

3  Wentw.  2il.  ^            PlcMlcr,  2  D.  9. 

(f»0  Po«t.  TOL2.609.  (r)  Cora.  Dig.  PkaUtr,  91J.9.— 

(rt)  Pott,  vol*  8.  609.  Putt,  T0L8.  ^IS,  519. 
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cQgnvvit  confiewed  the  same  in  ordtr  to  ss^re  the  cxpeo9c  of  hd     /n  actimi 

ogaimt  cjw* 

.In  dtlttr  agMMC  ID  aim  oi  the  bond  of  bit  tocetlors  to  a 
ikn  flC.pMi  daommry  tht  pkwitiff  oMjr       or  confe«»  Um 
'pIbbM  m4 lo  a  piMnf  ncn^  ckmiif  iM  plautiff  roaj  raply 
lithir  that  Hie  defeftdt  haA  tvwli  aatala  at  the  tune  of  tha 

commencement  ui  ihe  suit,<u)  or  that  be  had  them  between 
thai  time  and  ihe  death  his  ;iiiccstOr,(T')  or  i^nVw*  firatcr  a 
revei'&iou  be  pkadedt  the  pitMOUil  imy  luke  judgmcuti  &c.  cu/ii 

■ 

MeaMi^fli)  • 
I»an  iiayiaiii  o  w  aaaa  for  a  iibul  y^ibal  tlander,  tlia  Mtatt* 

tU  ktjwi&U,  aaficlent  to  a  pIsa  of  jostifica* 
tM  imiwi  the  ploa  aUaga  tiMt  the  phantiff 

committed  perjury  in  a  court  of  record^  when  this  general  re- 

plicatiuu  would  l>c  improper,  because  it  would  refer  ihc  riK;Ucr 

of  record  to  be  tried  by  the  jury  iiy)  so  ii'  ia  m  ucuoii  on  the 

aaae  for  slander  of  title,  if  the  defendant  luts  pleaded  that  he 

Wfoktm  than  iaftotooa  aC  km  own  title,  the  replication  d€  u^m 

fii ia  ioaorveot»  tfaMsb  good  al^ Tardict j(z)  Buiif  the  pita 

ba  cnMi  the  plaiiMiff  muf  replff  that  after  the  conmiiesion  of 

the  ciiRia)  and  before  the  speaking,  be  was  pardoDed.,ii)  To 

a  plea  by  a  sheriff  in  &n  action  for  an  escape,  that  the  escape 

was  aegligent,  'and  that  the  pa;  ly  was  retaken  on  fresh  suit,       4^  £|gQ 

the  plaintiff  may  reply,  that  the  escape  was  voiunlary.  or  ailege 

that  the  party  wae  not  after  the  retaking  kept  in  safe  custo* 

t||f  }U>  and  if  an  a%Dord  and  aatiafiiictioii,  ar  the  statute  of  linii- 

tetbma  hea  bean.pleaded  in  this  action,  or  in  trorert  the  replt* 

eatiana  will  reaemUe  those  in  mwui^uitXlb) 

In  nsri.RviN  the  plaintiff  cwnot  reply  dr  injuria  {(c)  but  \w  Pkatmhw 
the  stattite  4  jinn.  c.  16.  lie  inay  in  gcnciul,  wiui  icavc  oi  the  '"'''^P^''* 


(«)  Post»  Tul.  2.  61^  61.%  Gt  k  (y)  9  Leon.  St.  lOi.  Com.  Dig. 

(I)  Pom,  ydi,  %  Sir.  *  Com.  Dif.  Header.  P.  ftl. 

ricailcr,  8  C  4.  (x)  Cro.  Jac.  163, 1 64. 

(u)  Post,  vol.  a*ir.  Com.  IKg^  (a)  Dun.  IftS.   Moore,  86 <?.  872. 

Pleader,  a  E.  4.  (n)  I  B.  and  P,  41.1.  416.417.  I 

(v)  Po*t,  vol.  2.  fil7.  n.  {^).  618.  Satmd.  55.  n.  1.   2T.  R.  127.  5EmC, 

Coro.Dig.  PlavWr,  9E.  4.   5  Mud.  203. 

193.  m  (6)  Ante,  554, 

.    (-.:  )  Com.  Dig.  Pkinkr,  R  4,  5.  (c)  Fincli  Uw,  396.    1  B.  so4  P. 

(  r)  1  S;«<iMd.2U,  o.  7.   C.xn.Ui^  75.  8 Sitfuid.  3t4.  c  a. 3. 
Plfiader,  2  L.  4.  Foit,  TOi.  2.  628. 
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Pleat  in  bar  GPUTt,  plnd  Sflvctirf  pkiul  m  ittr.   If  the  MbndMK  liw 
inrcfikm     ^  ^^^.^  inaiio  ioeOf  with  an  avow  17  of  cogMmioe  fiica  »UM^ 

the  plain  tit}' cannot  traverse  any  matters  in  the  aTOwrjr  or  cog- 
nisuiice,  but  musi  take  issue  on  the  traverse  of  Uic  pi»icc,  or 
amend  hii>  declaration  ;  but  il  llie  dcfcndttnt  /md  them  in  the 
place  mentiuiH-d  in  the  declaration^  though  he  took  them  etae* 
where>  the  pluintifT  mav  «My  take  bsue  i(e)  and  to  any  009^  . 
ntaancet  the  p^tiff  mtif  timvene  the  <lctoi«iit*s  hmig  bam 
bttiliir,  coocludingf  to  the  c^untiy^) 

To  an  avowry  or  cognuaiice  Sot  reni^  the  pleMff  womf  m 
one  plea  in  bar,  deny  the  demise  of  teiiancy,(  g)  and  in  a»> 
oilier,  that  any  part  of  the  rem  wub  lu  arrear,(/^)  concluding 

*  561  each  to  the  country  ;(/)  or  l»e  nray  plead  •payment  of  rent  to 
a  ground  landlord*  or  of  land  or  projx  i  ty  tax,  though  he  cao^ 
not  avail  himself  of  any  other  set-oiTyU)  eviction  is  alto  a  good 
plea  in  har.(7)  But  aince  the  ttatule  1  i  Geo.  IL  c  19.  tAm 
the  defendant  avaUa  himself  of  the  gsneral  avovry^  tlM  plsift* 
tiff  cannot  in  terms  plead  nil  habvit  m  ienemtnitM^  thonf[;ii  h* 
may  traverse  the  tenaikcy,  which  if  the  avowant  chiima  under^ 

^  derivative  title  and  has  never  received  rent*  nill  put  such  tiih; 

in  issue  iifcj  so  wiicrc  lite  plainitid  admitb  the  tenancy  and  that 
part  of  the  rent  was  in  arrear,  he  n)ay  plead  rien  cn  arrmr  a| 
to  part)  and  a  tender  of  ihc  r6si(iue.(/) 

To  an  avowry  or  cognisance  by  a  freeholder*  or  a  copyhohk 
er  or  his  tenant)  for  a  diurcM  damofge-feiuant^  the  plaintiff 
may  deny  hia  titlct  and  conclude  to  the  cgmKry>  or  state  his 
own  title  specuiUy,  and  conclude  with  a  trnverse,  though  the 
former  seems  preferable  :(m)  so  the  plaiutiiT  may  in  his  plea  in 
bar,  state  a  demise  to  him  from  the  ucieiuiant,(w)  or  a  right 


(tf)  1  bHUutl.  o4r.  II.  I.    Pom,  >oI.  1  (1)  4  T.  R.  511.  Doug. 

$10.  n.  {g).   Ast  Eul»  475.  and  as  to  Puj*i,  vol,  2.  C.il.  ' 

the  pleM  in  bar  connected  with  the  (,/)  Poa(»  vot  039. 

pU^ca,  ^eu  I  S»und.  34r.  n.  t.   Com.  (k)  2  Will,  m     5  T.  R.  4w  « 

Dig.  Pleader,  .>  K.  H  lo  'J'J.  SjhithI.  -^84.  U. 

f /•)  Po«i,       i>.  631.    M.  Rayni.  (0    PoM,  vol     fi;V2.     Clifi.  Knt 

til.   Com.  iJijj.  Pleader,  K.  14.  646.    Coin.  Dig.  Pleader,  3  K.  90.  . 

(j')P<wt,vt4.S.6W.(A).  Com.Dig.  (at)  Pott,  vol.  S.  634.  SS«ttiid 

FifKdcT  ,  .?K.  16.40.  b.  906.  a.  n.  8^.    1  SmaiuL  103.  K  t 

(/i)  P(»•^  vol.       G3I.  Colli.  Dig.  Co.  63,  64. 

Plcnder,  .T  K.       if).  Pu»l,  VOi.  £.  634. 

(0    Lrfi.  Kajiu.    641.    1  Sauad. 
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of  common  in  the  ioeuB  in  fiip,  eiilier  as  a  freeholder,  or  copy-  Pfem  in  h 
ltolder»  or  fts  hk  te!M&t»(fl^  pr€serilNfig»  if  by^ «  freeholder  ;(/i) 
or  if  bf  a  dbpfiwlder,  alleging  a  custom  within  the  manor, 
eltlier  for  all  co|yjrhotders  witliin  tlie  manor»  or  for  the  tenant 
<ff  the  defimdant'fl  land  b  partifcular  or  trhere  a  eopf  holder 
claims  conimoii  *or  other  profit  in  the  noilol  u  stroji^cr,  which  *  5^2 
is  not  parcel  of  the  manor,  he  mubi  pixscribe  in  the  name  of, 
the  lorri)  viz.  that  the  loixl  of  the  manor  «ind  his  ancestors,  and 
all  those  whose  estate  he  hath,  have  innncmorialiy  had  com- 
mon, Sec.  in  the  iocut  in  quo  for  themselTes  and  their  cnstomarf 
teiianta  ;(r)  or  the  plaintSIT  maf  plead  in  bar  a  right  of  way ;(«) 
or  in  excuse  for  the  cattle  haying  been  in  ihe  /0Ctf«  in  tjuoy  he 
may  plead  defect  of  fences*  which  the  defendant  onght  to  heTO 
repaired  ;(/)  so  admitting  that  the  cattle  trespassed  in  the 
hcus  in  (juo^  the  pLiniiff  may  traverse  lliat  the  distress  was 
whilst  the  cattle  were  damagC'/casant  ;{u)  or  may  plead  a  ten- 
der before  the  impoundinj^  ;ftO  and  it  should  seem  that  in  the 
case  of  a  distress  damagc^eamnt^  the  plaintiff  might  plead  in 
bar*  tint  the  avowanty  alter  mailing  the  distress,  used  the  cat' 
doy  or  otherwise  became  a  trespasser  ab  inUio.{vf^ 

In  trt$fuu»  to  ftertfftu,  if  the  defendant  has  pleaded  wn  a§»auit  ItepBetHmt 
^emetne^  and  self-defence,  or  defence  of  a  father,  moilicr,  son,  ^P^* 
Ice.  or  any  other  plea  merely  in  excuse  ot  ua  injury  to  the 
person,  and  not  a  justification  under  process  of  a  court  of  re- 
cordy  the  replication  de  injuria  or  de  son  tort  dememe^  is  in 
general  proper  if  the  plea  be  untrue  ;(x)  and  this  will  suffice, 
though  title  be  "alleged  as  inducement ;  as  if  to  a  declaration      m  553 
fcr  an  assault  and  battery,  the  defendant  plead  that  he  was  pos- 


(o)  Post,  VOL  8L  631.    Com.  Dig.  (u)  3  £»p.  Rep.  95.  * 

VlcMler»  SK.  Si.  (v)  Pott,  vol.  &  639.  Com.  Dig. 

(/>)  T'l.  n^i.I    Com.  1%  Ptnder,  PIomIot,  SK.  S3.    Bull.  N.  P.  60. 

t  K.  '2i.     1  Sauiid   ViS.  n.  10.  Lntw.  1596 

(9)  \i\  \hH\     1  Saund.  348.  n.  8.  II.  (v)  Com    Dip    PIractor,  3  Cv). 

(r)  1  b;iun(l  j4u.  n.  11.  Com.  Dig.  Bac.  Abr.  Trespatu,  B.  ted  qiutrti 

Pleader,  9  K.  S4.  aUter  in  the  CMe  of  a  <|iaCrcti  fbr 

(«)  Com.  Dig.  Pleader,  3  K,  8S.  rent,  aee  It  Geo.  IL  c.  19. 

Po^t,  vr»|,  '2.  570  in  579.  (jt)  Vml,  vol.  52.  64i.    Coin.  Dig. 

(0  Post,  vol   '2   655  to  658.    2  Pleader,   F.  18.  .  Cro.  Ja«.  .<>v;4  — 

Saund.  dS4.  e.  'ib^.  a.  i.  ;289.  H.  7.  Yelr.  1^7.    Wme«,  54.  101.     1  B.  k 

9H.  BL  597.  P.  M. 


Digitized  by  Google 


563  OP  THE  mvmJO.  REPUCAXiOlifSL 

fi»  tre^au.  sessed  (or  according-  lo  some  cases,  seised  in  feeX-*"}  of  ak 
close,  and  had  cut  his  com,  <ind  that  the  plaiQUfi  came  to  take 
it  away,  and  tht  fkefendMit  ifi  defence  thereof,  assauitoA  iho 
iriMtfil^  lif  Mil  lorf  is  a  good  i«pifc«d^^  Jtaiifftefte 
%o  troo»  iBd  tiM  fUilMr  did  in  Im  oomwkvUliB  pilK«l 
low  •MOMod  to  the  im  MMiak»  the  ^kMM  mmk  reply  spe^ 
cially  ;  as  if  the  plaintiff  did  in  feet  make  the  first  »&sMiU  9 
defence  of  his  fttlher,  son,  8cc.  or  to  turn  ilic  dclt-ud^.m  out  oi 
his  houiie,  whereupon  the  dctctiddtu  assauhed  and  beui  the 
^laintili',  this  answer  to  the  plea  must  be  replied  tponaily 
ind  it  l»  Mid  thit  if  the  detodlBt's  bmmy  mm  BBtwiyiai»  m 

ho  to  lopiied^)  60  if  ihoro  bo  only  oM  oooHt  kt  ciw  4td^ 

mdeo,  sod  the  defiHidMit  hes  f^teedod  eso  ssioMliy  oBd  ^heOs 

hiivc  been  two  UkbUnLi  .ibh.iviiis,  one   excusable  and  the  other 
not,  the  plaintiff  should  not  repiy,  but  should  new  aLS»5ii;Ti 
another  assault       but  if  there  be  several  counts  in  ttie  de> 
^        eieroueoy  eqnal  to  the  number  of  assaultst  this  would  be 

0oeoMaiy  ond  iaiyio|Mfalc)«  So  i£  the  dofiBftdvift  hiM  piMdid 
0  mtmer  mam§  ia^Hmiitj  m  dttoco  of  the  pooiiiko 

^  564  doeOf  *tfao  p>iiotiff»  if  lie  deioi  e  riiiht  of  ways  wwt  Rpiy  it 
epecially.(£f)  And  where  the  juatiiicaLion  is  under  a  wiit| 
warraiu,  or  other  process  of  a  tout;  of  record,  the  pUmtU 
cannot  reply  de  injuria  generally  puttnig  the  whole  of  the  ptea 
i&  iesueiic)  bta  iiiiMt«  according  to  the  facts  of  eaoh  p&rticu* 
kr  caaoi  oithor  deoy  the  iaetiiiig  of  tlio  writy  or  tho  maiuof  of 
the  wanmtiC/)  or  proleit  the  wiit  or  wamnti  and  inhr  dt 
injurittf  aa  to  .  the  retiidtte ;( j^)  or  if  the  panieo  Imo  ktm 
guilty  of  any  illegal  conduct,  as  undue  violencoi  or  <^  iinpri* 


(«)  Pott,  5M.  D.  (».   Sed  quiere,  if  nfit  sufficient,  «0  reply  4g  Ai^rtfc 

Me Willea»  100,  101.  t;»ll>.aP.fM.  ST.1i.tl. 

0/)  Com.  Dig.  Pleader,  W.  St.  id.  (^)  Pott,  voL  ft  6SS.  ,  1  flOi^ 

i8.   2  s  Ltuif!  '2H5.  b.  n.  I.  999.  n.  i. 

(z)  l'o^l,  vol.     642.    Cw  th.  itBO.  (c)  hi  iWd. 

t  Salk.  40r.  Skin.  3Sr.   And  lee  S  (</)  Pust,  vol.  t2.  US. 

B1.  Reii.  I  m.  X*)  6  Co.  «7.  a.  Con.  1%  ffcafr 

(«)  Sem/jle  Skin.  3S7.    Willed  17.  er,  F.  19,  «). 

1  aelvyn,  N.  P. ».  D.  9.  Sed  foori^  {  f)  i  h^nu^i -m.  h. 

(J)  Po»t,  ToL  2.  644. 
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MDfnent  before  the  issuing,  or  aiuu  tiie  returaui  tiie  writ)  the  /n  <ri|^k(iM. 
pluintifP  should  new  a5»si^ii.(A) 

la  tras{ka&a  lo  pcrtoml  property*  where  the  deicncUuit  has  in 
ikii  pUa  merdly  juakified'  im  Mt  omm  rypAi*  thm  cJkunig  cattily 
iir  iffjwwwyr  paiMiwl  prapertir  frMn  a  cliiie»  Idc.  wtawl  ^ 
WM^OiMMcid;  the  phiatiff  may  niplj*  «i||Mrw  gvoMlly  l(4 
nd  U  ap|ia>ra  to  have  boMi  caoMdacwl  thai  thia  replicate 
would  also  auffice,  wherci  m  a  timibr  plea^  it  is  stated  that 
tlie  tleieii(Uint  was  seised  in  Il-l.^j)  But  it  ilic  Liulciulani  has 
justified  a:i  servant  of  another,(i')  or  under  a  distress  for  re!Jt,(/) 
<ir  tlie  taking  and  tmpoundingy  and  not  merely  tiie  chtmng  of 
fiUlie}  &c.(fi»)  tUa  lepUcaliaa  will  not  auAce.  .  Aad  in  caaaa 
white  this  feneaal  npiigatkm  aighl  acn  be  bad  an  deaieRir, 
^  — y»  ttetefthetoiii  be  adiaahli^  aadia  aoMaa  caMa  eecaaawy  «  5^5 
to  reply  ipeciaily,  aa  if  than  he  two  teaanta  in  commcih  awl 
one  bring  trespass  against  the  other  for  takinp:  his  cattle,  to 
which  the  dciciiUant  pleads  that  he  took  them  ilaniui^e-JtOAanS-; 
in  this  case  it  seems  iliat  the  ph>iutiff  ought  10  repiy  specially, 
that  be  waa  tenant  in  common  with  the  defeudanti  &nd  ae  ahev 
that  he  waa eeie  tfe^waaerCai)  If  the  jualifioiieti  be  mlar  * 
mJUHfituth  or  other  proceaat  the  vapliGadon  Mataot  hetftv 
mymrm  fgmmnSlifi  bat  nmat  state  the  particuler  anawer  to  the 
plea  aa  In  the  caae  of  traapaaa  to  perMna^e)  Wbare  the  «»• 
swer  to  the  plea  confewtn  and  avoids  it,  the  replication  should 
be  speeial  ;  tJiub  the  plaindir  ou^ht  to  reply  his  right  of  com- 
Tnon,  or  delect  of  fences,  to  a  plea  of  a  diatreas  damage-fat' 
HLTit  ;io)  or  he  may  shew  tlmt  the  plaintiif  ccmvofled  such  diar 
tress  to  hia  own  use  or  ahoaed  it{fi) 

la  treapeaato  rtal  ykrqfhtfrry,  the  pbintiff  nuqr  to  the  plea  of 
liAemm  tenemtntum  repif  accordinip  to  the  &cl8y  in  ehher  of 


(A)  Post,  vol.  '2.  fi.U  I  Saiind. 
m.  n.  6.   Lulw.  Skin.  387. 

Com.  Dig.  Pleader,  SBf.  16.  flT. 
R.  179. 

(l)  1  Kast,  212.    Post,  rol  2.  641. 

{J)  1  East,  212.  Yelv.  157.  Lutvr. 
f2l.  1  Brownl.  2i5.  Cora.  Dig. 
Pleader,  F.  ii.  2  Saund.  S9S.  b.  n. 
I.  S«dvideWill«%  lOSu  tB.aiP. 
10.  -IS  Mod.  988.  sad  port. 


(k  )  Wilk*,  99.   1  B.  &  P.  m. 
(/)  Willeg,  52. 

Cm)  WUIes,  tot,  CfO.  isff. 

(m)  I  East,  918. 

(n)  Ante,  504. 
(o)  Post,  voi.  3.  646,  ^'iT. 
Ip)  3  Wib.  26.  1  Salk.  221.  Cm. 
Jas.  147.  rait,*voL  9.  6M. 
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so  minutely  stated  in  the  clecUraiion  that  there  can  be  no  ques- 
tion what  close  wa<i  aiiudcd  to,  and  the  plaintifi 'a  title  is  ia- 
coo&isteDt  wkU  the  defeadani'&y  as  U  the  plaintiff  inbisi  that 
the  item  m  ^ma  is  his  freehold  or  the  freehold  of  wtoiher  pei^ 
tQDf  then  the  repikatkm  should  deny  the  defendant's  ttlie,  faf 
wvfkfm^  tfant  k  is  til*  ptaimiff 's  dr  ifae  tlurd  penoo'a  imhoUl 

or 

^  566      Um  ^lepliflitMii  may  nieveljr  deoy  thtt  the  doae  it  tb»  <leiind- 

ant's  freehold,  whicit  latter  mode  is  proper  where  the  plainiiit 
is  not  entitled  to  the  freehold  ;(/0  or,  2dly.  If  the  plaintiff  de- 
li?e  tide  under  the  defendant,  theik  he  must  not  traverse  bis 
^  mifiiing  the  defeadaBi's  title,  must  reply  the  lease 
«rtMB6«ll»riiai»iMMterblai»  ci»cliMliog«itlia¥ertft6iiMii;(f} 
or,  Sdljr.  Utli«  phlntig'  has  a  middle  caaet  aad  neither  demas 
a  tiile  ttttdertfaedefeodMiv  nor  Im*  a  title  iDconiiatent  with  ilia 
dilbMlaM%  be  may  reply  that  belbte  the  defendant  had  any 
tUiiip:  in  the  premises  another  person  was  seised,  and  iiudc  d. 
lease  lor  years  to  a  person,  under  whom  the  plaintiff  claims, 
stating  his  dei'ivative  title,  wiiliout  either  expres&ly  confessing 
or  denying  the  defendant's  plea,  but  Qooduding  with  a  verifi- 
OiliiMi  i(r}  or,  4ilily.  If  the  declaration  be  ganend^  withont 
Mflung  tlio  hem  iitr  fua^  or  the  ifcmtidit  tod  therr  be  anj  rea- 
ion  to  appnehend  that  the  defendant  has  any  Uind  in  the  aane 
fanah,  the  phdotiff  muat  new  aaaign,  aekting  out  the  iocm  m 
fuo  with  more  particulaiiiy.(«) 

Tf  the  defendant  has  justified  as  servant  or  bailiff  of  a  iree- 
iioidcr  or  termor,  the  plaintiff  cannot  traverse  the  defend.«ni's 
authority,  because  he  would  leave  unanawered  the  other  porta 
of  the  plea,  and  thereby  admit  that  another  peraon  ia  entitled 
to  th^  poaaessioo ;  but  if  both  partiea  claim  under  the  aane 
«  567  P^non*  the  command  Is  tmveraable.O)  If  the  defendant,  •in 
bis  plea,  has  relied  on  a  poaaessory  title  derived  from  the  uuin 


( /o  wiiitt,  «5.  Post,  vol. «.  m. 

Cr)  \\  il\v%  t22G. 

(«)  I  Saun<t.  299.  b.  c.  Com.  Dig. 
Plesder,  3  M.  34.  TT.  R.  9S5.  « 
Mk.4SS.   6Mod.tl9.  WillM^m 


cont. 

(0  1  Enst,  245.  Cro.  Car.  58G. 
6  Co.  U.  a.  Salk.  107.  i  SsnnO.  H7. 
c.a.4 
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fih  /ce  of  a  stranger,  the  plaintiff  cannot  take  issue  on  the  mat-  Jhiirupag*, 
ter  stated  by  way  of  colour,  but  may  deny  the  demise.  See.  to 
the  defendant,  without  shewing  any  title  in  hims»elf;(tt)  or  if 
the  plaintiff  deny  the  title  of  the  pw^  under  whom  the  colour 
it  given*  be  thould  ehew  his  own  tidey  and  traverse  that  stated 
hf  the  defeudsnt  ;Cp)  and  if  the  pIsintilT  Insist  that  the  delend* 
sntV  tensnqr  liss  been  determined  bf  a  notice  to  quit^  or  a 
surrender,  or  Ibrfeituret  See.  he  shoidd  reply  that  matter  spe* 
ciully.'  T''^  To  a  plea  of  license^  the  i^lainulf  may  icply  p^ene- 
rallyt  that  ilie  defendant  of  his  own  wrong,  anrl  wiiiioul  the 
supposed  license,  committed  the  trespasses)  coDciudiD|^  to  the 
country/^)  or  if  the  plaintiff  did  at  any  time  license  the  de« 
feadant  to  commit  similar  acts,  tlien  lie  ahould  replf  s  revo* 
oation,  or  new  assign  that  he  brought  hb  action  finr  other  and 
different  trespasses.(y) 

To  a  plea  of  escape  of  cattle  throtigh  dffed  qffsnees^  which 
tlic  plainiifT  outj;ht  to  have  repaired,  it  is  said  that  as  the  plea 
contains  mere  matter  of  excuse,  the  plainiid  may  reply  dc  in* 
juria^iz)  or  he  may  deny  in  particular,  the  oblit^ation  to  repair^ 
or  the  delect  of  the  fences,  or  the  defendant's  right  to  put  tlie 
cattle  in  the  dosci  sdj<Mning  the  loctu  in  concluding  to 
tlie  country  ;(a)  but  *he  should  reply  speciallyf  that  the  de*  4^  563 
fendant  turned  the  cattle  into  tlie  ioew  m  fuo,  or  tlwt  thef  were 
unruly,  and  conclude  with  a  verification. (6) 

To  a  plea  claiming  a  ng-ht  of  common^  the  plaintiff  cannot 
reply  de  injuriaM  but  must  cither  deny  the  seisin  in  Jee^  or 
other  title  to  the  estate*  as  appurtenant  to  which  the  defendant 
slaims  his  right)  or  may  deny  the  right  of  common,  as  stated 
iU  the  pleai(c/)  or  that  the  cattle  were  the  defendant's  own  com* 


(a)  «8tn.  l^S.  ^ortM.  371^  (s)  Wilks,  54.   Rust  Ent  tfSl.  h. 

Foph  1,  •?.  Com.  Di-;.  Ple»dcr,  3  M . 

(r)  Poiih.  2.   Com.  Dig.  Pleader,  («)  i  Snui.tl.  loj.  b.    Com.  T>ifr. 

F.  13.  Plcmltr,  J  Al.  ii9.    Py»t,  vol  "i,  0.»i, 

(«)  7T.  K.  431.      Itjer.  507. 

Pos{,  vol.  2.  6<ir-.f>ro,  671.  (4)  PoBl,  vol  i2.  f»49.    Lutv.  1358, 

(  r)  PiNit,           6i9.     ISaaod.  1359.  Com.  Dig.,  FleMler,  91UI.  S9. 

10.1  b.                                       '  Itfl^Jt  Knl  e**!  .  n. 

(y)  1  Saund.  300.  a     -2  Saiind.  f.  (c)  8  Co.  67.  r.  Willcs,  101. 

Vol.  I;  ♦  [  52  3 
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dudini^  to  the  eoantiyt  and  ftot  with  m  fornyil  ti»itne;(/) 

though  it  is  baici  tliat  in  the  Kaitr  case,  where  the  licfcodm 
1ms  lurtteil  on  his  own  commonable  cattle,  as  well  asouierc4* 
tie,  the  plaintiff  should  new  assi^,  stating  that  he  broagfathii 
actkn  for  de|M«tiuuig  the  coimiiflo  with  cUMratttle,  andougU 
not  to  traverae  the  Icvaney  Md  coue^anqf^g)  Th6|MMff 
may  alio  t^ply  an  approYetlMiit.(A) 

If  a  public  or  privato  way  be  pleaded,  the  piaiiHiff  mf 
deny  the  way,  and  conclude  lo  the  count r)',  and  be  mar  ^ 
new  i»shi:^n  ;C0  or  to  a  plea  of  a  private  way,  the  dtlciidaiis 
title  may  be  demed,(A:)  aad  the  plaintiff  may,  under  sod  rc- 
plieatiant  give  In  evideAce  in  order  of  juitioes  or  an  iaeloiiii 
*  569  award  thereont  wberefagr  the  *]Miblicorpfinii«if 

hiA  been  stopped  ;(/)  but  where  the  plahitiff  oMBOldayih 
plea,  Mid  only  insieis  that  the  defeodawt  treapaMed  aet  af  tk 
way,  or  was  guilty  of  uuncccsjiary  daraa|;c  in  removinf^ » <il)- 
slruclion,  or  actually  converted  the  mateiials  to  his  owri  l^. 
in  order  to  aave  unnecessary  expenae>  the  plaiotifl  ^ould  ae^ 
deny  the  right  of  way,  but  ahould  merely  newniig^c^ 
vfom,  liel  The  repiiciidon  to  pleas  juati^ing  a  vpo^  ^ 
real  property,  onder  firece»»  of  cotnta  of  record*  •reiWI' 
to  those  in  trespass  to  persons,  in  which  we  hsftsefll^ 
the  plainiiff  cannot,  in  »;cn(  ral,  put  in  issue  the  whale  of  At 
matters  in  the  plea,  by  replyinjj.rftr  iujuria.im) 

The  replications  to  pleas  in  tmpaaa  of  matters  in  dackargt, 
in  general  resemble  thoae  in  oHumfi^U  g  thus,  if  a  rtktsebe 
pleaded,  the  repficatlon  may  be  noit  M  Jkctum^  or  tM  it«» 
obtained  by  fraod,(»)  or  to  a  plea  of  accord  and  tatb&cwMv^ 
pltiiiiiiif  may  deny  the  accord,  or  state  that  it  was 
trespass,  with  a  traverse  of  the  acceptance  in  salisfacd^^' 
the  u'csiMiss  compkincd  of,  or  he  may  alle^  that  the  - 

{*•)  I  Rurr.  STO.  Witles  100.  n.  e.  (i)  1  Saund.  103.  b- 

Bull  \.  V.  'J.J.   8  Co.  67. 1).  GSfi. 

(/)  I  Saund.  m  b.    i*o&t,  voLS.  {h)  P^t,  %f  1 '2  fi>7 

65 1.                      •  (/)   1  East,  b*  Scl»>ni 

(^)  I  Ssmd,  J46.a.  1130. 

(A)  P«»«t,  wl.  2. 651.  («)  Ante,  S6*. 

(»)  Cob.  Dig.  Pl««fc»>  ■ 
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Ant  was  guilty  •  after  ihe  accord  ;(o)  and  to  a  plea  of  a  disircss  In  tretpcts, 

§PT  the  BaM>  trwpass,  be  may  reply  tlmt  tli^  c^le  died  in  the 

pamd^fk)  or  to  »  plea  of  tender,  that  no  tender  wa«  nuide«  or 

tkut  H  wm  lumMOmt  Kf )  uid  to  a  pleaof  the  atatote  ^  570 

nkaiibni,  the  pttiadM  way  reply  a  writ  or  any  othor  mattert 

M  which  he  could  awiil  htaisolf  ki  the  action  of  aai«n^i.(r) 


C-)tl- 


a.  or  mM  fomjus       parts  of  lijsLPjjcATJojrs. 

A  repUcatioD  ia  uaoaUy  nUitUd  in  the  twrt^  and  of  the  TUkt  &c. 
term  of  which  it  ia  pleaded,  and  the  namr*  of  the  /kfaifin^and 
^il/MaM^areatatedlathotMOf^tbita:      Bm^/oMC D i\a) 
and  where  any  new  mouer  is  Hated  in  tlw  repUcMlon  which  oc* 

currecl  pending  the  suit,  as  the  tlcdih  of  one  of  several  plain- 
tiffs or  defendants  between  the  plea  and  replication,  lius  should 
be  tiugi;i' filed,  and  a  ft/iccimi  imparlance  may  be  frUted  at  ilu:  head 
of  ilie  replication.(<^) 

When  the  plea  coocludea  to  the  canniryy  the  replicatien  con^     a  pu-n 
Mate  either  of  the  common  or  ipecial  nmiUier  $  the  firat  ii»  ^^li^ll^. 
»  and  the  aaid  plalotiif  doih  the  like and  the  Utter  it  thosy 

and  the  aald  plaintiff  as  to  the  aaid  pleas  of  the  said  defend- 
"  ant  by  hiro  first  and  secondly  aljovc  pleaded,  and  whereof  he 
•*  hath  put  hiniscli  upan  ihc  country  dolh  the  like  and  the 
pluiniifif  must  join  isi>ue  or  demur,  and  cannot  reply  any  new 
inaiier  wlieo  a  plea  concludes  to  tlie  €oiuitry.(c)  if  in  the  «t- 
mUUtr  there  be  any  mistake  in  the  namee,  the  defendant  msjr 
dewitiri  but  where  to  an  iasoe  tendered  hy  tlie  plaintiff,  the  de- 
fondant  haa  added  the  mmUter  by  the  plaintiff  *s  name,  or  the 
plaintiff  has  joined  it  by  -  the  defendant's  name,  this  defect 
*wiil  be  aided  uiler  verdict,  there  being  aa  aiiinnuuvu  and  ne-       «  ^j]^ 


(o)  Coiu.  Dig.  Hrwler,  3  M.  lo.  (r)  Ante,  554. 

Sad  q^uere  if  the  plaiulHToftii^t  not  tn  \u)  See  the  precedent,  post,  vol. 

enoh  wt  to  new  autsn^  fee  poel,  mid  %  59<2,  5<j.l. 

tdI.  '2.  65S.  n  fr^v  (6)  Sec  tbe*  fonnt,  poet,  t«i|.  e. 

(/>)   I  Hnlk  'i48.                »  59«,  591 

'Hio,  Knt.  m.   VmU  vr.l.  ±  (c)  Com.  Dig.  Plcudcr,  11.  t.  Ce. 

ail*  Com.  Dig.  Pt«i4er.  3  M.  S4  IJk.  196.  m.  H«ib.^l. 
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To  a  pica  cm-  gativc  before  ;  it  was  once  indeed  held  iliat  the  want  of  atmi. 
thuStig  i0  the 

fgun^        /i/fr  was  not  aided  or  amenikUe  aiter  verdict,  and  where  it' 
the  mmUiUcr  the  defendant's  name  was  put  inrtiari-of  tk  plMfr 
tiff's,  tbeCMftf  Jtt«tke<iiimMwt<i»jiiff»cwMw^ 
flo.coninMtiiim  to  tiy  the  wwe  ;  [>ittmatib—qpenrcm»itwi 
a  simlkir  imstmlw  wm  madet  the  cimrt  after  tiiidaf  ttiinit 

refused  Lu  uiTcst  the  judj^iuenl,  and  at  len^di  the  simiSttrm 
allowed  to  be  inserted  after  verdict,  bibieud  ol  the  &c.  uj)oa 
three  grounds ;  firsty  Uiat  it  was  an  omission  of  the  ckrk; 
ieooodlft  thaik WIS  itafiliail  in  tke  fcc.  tiddedtoibelut  pleui- 
ing  i  and  thirdly,  that  1^  ameadiiig,  the  coort  ofilf  awAs  thi 

*    light  which  the  defendant  hioitelf  .tHidsntood  to  beMk  fef^ 
going  diDwn  to  trial  ;{^>  so  where,  to  a  rejohMbr  cwcWhi 

%vith  ii  verification,  the  plaiiuill  insie.ul  ol  uking  issue, 
conciudiiiji^  to  llie  country,  added  tlie  stmi/ifcr,  and  took  down 
the  recoiti  totriaiy  end  the  defendant  obtained  a  verdict)  ihemn 
would  not  gnma  new  trialf  hot  siusndud  the  ieoonl.(^) 
To  n  p},>n  of    We  have  seen  that  a  ptoe  of  mU  Hei  neordf  coodwleisit 

mtltkl record^  ,  ^  .    .  .      .    «  ^* 

«r  ttating  a  ^  avermept  and  ptajer  of  judgment  WecstfOf  8ee* 

rvMix/*        case  of  a  judgment  in  Mrtkmd.ic)    If  the  pleadeof  iiwri 

in  the  au'iif  court,  the  replieaiion  thereto  should  reassertlbt 
existence  of  the  record,  and  conclude  wuh  a  prayer  ili-iufn^y 
be  Tiewed  and  inspected  by  the  court,  and  a  day  is  given  to  the 
*  672  parties  «(/)  •and  when  the  reccyd  of  tmoHier  c6urt  is  deoics, 
the  repltcatten  reassem  it|  and  a  day  is  given  lo  the  plaintiff  to 
bring  it  in<4r)  When  the  dtfim^i  faaa  plesded  a  re«ii^ 
the  aoaie  court,  the  repltcetion  denying  it,  eoecladMett* 
verifiauion,  and  a  day  is  given  to  the  parlies  to  hfW  je^ 
mcnt ;(//)  and  where  the  defendant  has  pleaded  a  record  rf 
anoi/ter  pourt,  tlic  replication  of  nui  tu  l  record  may  either  cod- 
elude  by  fi^ving  the  defendant  a  day  to  bring  it  rn^i)  ^  «^ 


C- )  CSainul.  319.  n.  <L  Cum.  Dig.  (  r)  Post,  vol.  2.  MS.  «Srfti*t 

l'U;.<!.  f,  H  II,  l«2.&tc.  3  III.  CVni.  330,331. 

{tl)  I  New  |{fj>.  t>8.  (lA  l'u»U  ^ 

(0  Autc,  5ar.    2\Vil&.  114.    J  piuciicf:,  Tiii«l's  I'n*c  iA**'** 

East,  47,1.  679. 

.    (/)   Post,  ml.  2.  024    SLutv.  (i)  SesplMt,  fOi&iMi 
1514  UerD49^         Ji«nica»  936. 
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an  averment  and  prayer  of  the  debt  and  damages,  8!:c.(^)  in  T»  a  piea  of 
>  llie  former  case  the  issue  is  complete  upon  ttie  replicationf  ggg>^ 
but  i»  the  inter  tbefe  iliould  be  a  rejoinder  reasaeiting  the  ex* 
kiBBee  of  the  rtcotdfit)  and  therefore  the  first  (oFm%  as  be- 
hi^the  wmt^ooaaaCf  m  obnooaly  prafiueUe.  Where  ttetter 
of  (act,  as  well  «9  matter  of  record,  is  properly  put  in  iasaei 
lilts  rcpliculiuii  iiiuy  coaclutle  to  the  country  (/) 

The  replication  to  a  plea  containing  new  matter,  ai^d  con-  To  a  gpeciul 
jiequently  concluding  with  a  veriiicaiion,  may  be  considered  ^^^'l^'*^ 
with  reference,  1st.  To  the  commencement  s  2%.  The  dodtf  s  ^^fi^<^**^ 
tsadf  ddlf«  The  coucMm.   The  commeoceroent  of  the  (e* 
plicMioii  in  neb  case  oeniaina  m  general  denial  of  the  effect  of 
tlie  defendant's  plea  i  the  bodf  abewa  ibe  groond  on  which  that 
deidal  is  founded ;  and  the  oonchmion)  is  either  to  the  conmrf 
or  to  ihc  record,  if  it  merely  deny  the  plea ;  or  if  the  replica- 
tion contain  new  matter,  itblunild  cf^jicludc  'with  a  veritication  ^ 
and  a  prayer  that  judgment  may  be  awarded  in  the  plaintaflf's 
fofour. 

'  let  The  commeneemem  of  tiie  replicatioov  when  matter  i^  f.  The  con- 
estoppel  is  repfied,  after  itating  the  title  of  tlie  court  and  term 
and  tlie  names  of  tlie  parlies  in  the  mnrgint  is  thus :  ^  And  the 
M  said  pkdntiiF  ssith  that  the  said  defendant  ought  not  to  be 

**  admitted  la  liis  buiil  ])Ica  to  aver  that,"  &c.  (^statintf  J'liliy  the 
itmtter  allt^rd  in  the  /Uta  tv/dcA  the  rcfitication  afteT^ivard^,  ahetvit 
the  dejendani  141  tetofified /rom  reivinif  on)  '^because  he  saitli 
that,"  8cc.  {stating  the  matter  of  eiUofi^ii!L)(m) 

When  the  replication  dcme*  coj^aset  andawridt  tlie  plea, 
It  eomtmeneee  with  an  allegation  technically  termed  the  firecht' 
d$  nmf  and  which  ia  aa  Ibilows :  And  the  aaid  as  to  the 
^  said  plea  of  the  said  C  A  by  him  seeondly  above  pleaded, 
«<  bays  that  he  the  said  Jt  By  by  reason  of  any  iliin^;  l*y  ihc  Sidd 
♦*  C  in  thai  pica  alleged,  ought  not  to  be  bam  d  Irom  hav- 
ing  and  maintaining  his  aforesaid  action  thereof  against  ib© 
aaid  C     because  he  says  that,"  &c.(i»}   When  the  body  of 


(/)  2Wn«i.  113.    Barnes,  1 61. 
(h)  TiOd'i  Pi-.uv  4th«dit  67». 
(/)  Sayer,  »J8.  299. 
(m)  See  the  fortu,  |)o«^  vot  8.  593. 
9  Bs^»  34S.  WOlHb  vjf  Ctetli*  66» 


67.   I  Sflwid.  Ssr.  m,  n.  1.  325.  a.  t. 

C  T.  K  fi? 

(;0  -2  WiU.  42.    If  the  pica  was  in 
bar  ul'  the  further  maintenance  of  the 
milt  the  rcpUeatloa  ttiouM  be  ftamed  ' 
SMoidiagly*  4£aig  S0%  SOa 
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t  Tht  tmm-  tiie  repttcttkn  only  contidiM  an  answer  to  a  part  of  tlie  plea, 

the  commencrment  shoukl  rLcitt  or  specify  ihiit  part  intended  to 
be  answered,  for  slioulcl  ilic  curiimcnceniciH  assume  to  answer 
the  whole  plea,  but  the  body  ooijr  cootaffi  aDaaawor  to putt  tiie 
whole  repUration  will  be  insoficieai  end  so  vice  vma m 

^  574  this  case  the  form  maj  *niii  tlmsi  Aid  tlie  aakl  .4  ii,  aa  to 
«  so  much  of  the  said  plea  of  the  said  C  A  by  him  meondlf 
above  pleaded*  as  relates  to  tlie  aaict  supposed  wcogniBapce  m 
that  plea  mentioned,  says  that  he  ought  not  to  be  barred  horn 
"  havkiig  or  iiiuiiiuininj^  his  uforcbciid  uclion  thcicof  uvxainbl  him 
*'  becdU'iC  he  says  ihat,"  Uc.  {ataiing  the  ansivcr  to  ^uch  fiarl 
the  pieoy  and  toith  the  firoficr  conclumn  thereto^)  and  the  answer 
to  the  other  part  of  the  plea  commences  as  follows  :  sad  the 
^  said  ^,  as  to  the  residue  of  the  said  plea  saith  ^rrcMi 
^  mtiy  t(c.  because,*'  8cc.(/i)  Od^  the  other  head,  when  the 
matter  to  be  replied  b  equully  an  answer  to  aereial  pleaa,  U  la 
proper,  in  order  to  avoid  expense,  to  answer  all  the  pleas  is 
ojit:  rc  pacaLiun  (y)  ar.d  t!)c  replication  t/e-  ivjurii^  nuis  lirofinu 
absque  tali  ratiiu  lo  two  bLVcral  justifiLations  by  difTereiil  uc- 
fendanu  in  the  same  actiuni  was  heid  suihcicnt  >  in  these  cases 
the  commencement  should  apply  to  and  profess  to  answer  all 
the  pleas.  So  where  to  a  plea  of  judgments  outslanding,  the 
tbe  plaintiff  replies  that  each  la  frauduleni^  he  may  conclude 
with  one  Yeri6cation.(«) 

f£  T^bodjf,  With  re?^pect  to  the  body  of  the  replication,  we  have  seen 
that  it  ronuiius  either,  1st.  Matter  of  cs'oppel;  2dly.  A  Uwi.ial 
of  the  plea  ;  3dly.  A  confession  and  uvoidaucc  ot  it ;  or«  4tiily. 
In  the  case  of  an  evasive  pica,  a  new  assignment*    We  wiU 

*  575      consider  each  of  these  in  the  same  order. 

\*t,  £tt»ppeL      mi^^        ^  matter  of  n(o/tfiel:(t)  When  it  appears 

'the  face  of  the  declaration,  the  plainiifT  may  demur  to  tha 


(o)  1  Saiind.  2S.  n.  3.  377,  378. 
Gnm.  Wif,  Plewler,  F.  25.  Lutw. 
2il.  2  B.  it  r  4.7.  Snmri\aryoik 
PKmliiijr,  72.    4  EH.«t,  503,  5. i  V. 

( p)  I  Sritmd.  .'>37,  3.>8.  Sec  the 
ronuii,  {>ost,  vol.  t2.  51>4.  (kt\.  Lutw. 
•It.  Com.  Dig.  PUihUt.  F.  4w 

(g)  See  tbe  furm  in  8  Wcntw.  5. 
•  1  Leon.  1-24.  1  Si.t.  39.  Yclv.  65. 
Com.  X»$.  Fkadcr,  F.  4  k  S4.  Sora,-. 


mary  on  I'lcailhig,  71,  7i    Sed  tid* 
1  Leon.  139.  w  to  A  demurrer, 
(r)  Ibid.  I  Leon.  184.  Ceo.  Blia. 

\:V}.    1  SiiJ.  .'^9. 

(«)  1  Suubd.  m  D.     1  Sidk. 
•298. 

(/)  At  to  eKoppcU  in  genera!,  te» 
Com.  Die  figiqipeL  S«miiiaf7»  i05» 
lOk  • 
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|ifoa;(ai)  as  In  covenioit  by"  the  lessor  or  the  assignee  of  the  re*  //,  The  body. 
▼ersion,  if  the  defendant  plead  fdl  habnit  or  generally  that  the 
lessor  was  not  s«ned  in  fee,  without  shewing  that  be  was  seised 

ofrtn^eslulc  in  liic  detnisi-d  tcucaicius  ;( :^  bat  if  the  mailer 
of  csiMppel  do  not  appear  from  tiic  iintcrior  pleadings,  the  repli- 
cation should  set  it  furilu  and  have  the  proper  conimenccnicnt 
and  conclusion  ;  as  in  debt  or  attsumfint  for  rent,  without  set- 
ting Ibffth  the  indenture)  if  t>efore  the  U  Gto,  11.  c.  19.  the  de- 
fendant pleaded  ntt  haMt  in  tencmentut  the  plaintiff  was  bound 
to  reply  the  indenture*  and  conclude  unde  fieiit  Judicium  if  the 
defendant  shouUI  be  admitted  to  plead  the  plea  against  his  own 
acceptance  of  the  lease  1)y  iiuU  iUurc,  for  if  the  ploiniilV  replied 
that  he  had  a  su^Kcicut  estate  to  make  the  demise,  he  lost  the 
benefit  of  the  estoppel       but  this  is  altered  by  the  above*  * 
mentioned  statute*  and  now  the  plaintiff  might  demur  to  such  a 
plea  iixy  so  if  il  be  redted  in  the  condition  of  a  bond*  that  a 
feet  exists,  the  estoppel  on  the  party  executing  it,  may  be  re- 
plied       and  where  the  mailer  ha^j  been  tried  upon  a  particu- 
lar issue  in  the  trespass,  and  found  by  the  juiy,  such  luidin^ 
may  'be  replied  as  an  estoppel.(i/)    As  a  8])ccics  of  estoppel       *  576 
It  may  be  proper  Iicre  to  notice  ttiat  if  in  debt  on  a  bond,  con- 
ditioned for  the  performance  of  covenants*  the  defendant  false- 
ly plead  that  there  were  no  covenants  in  the  indenture  on  his  r> 
part,  t  he  plaintiff  may  reply  setting  out  the  indenture  conuun- 
ing  such  covenants  and  demur.(2) 

The  second  descripiion  of  replication  is  that  which  neither  sJly.  Denial 
concludes  the  defendant  by  matter  of  estoppel,  nor  confesses 
and  avoids  the  plea*  but  denies  or  trauertea  the  truth  t/iereqf  ei' 


(«)  I  Sauud  n.  4.  2  Sit-a.  SI 7. 
r  T.  R.  537.  8  T.  11.  i87.  WiUes, 

la. 

(v)  Id.  ibid.  INewRep.  16a  fi, 
Saaad.  907,  m.  418.  n.  1.  P<M»  vol. 

2.  500. 

(w)  1  S.vand.  325,  32fi.  n.  4.  k  '276. 
«.  ».    3  East,  346.  »i  ilich.  C.  P.  440. 
(«)  S  T.  R.  4.   1  Wito.  314. 


{y)  I  SauMf!.  "r25.  n.  4.  k  n.  «• 
GT.  R.  02.    W  ilks,  9. 

(^)  ^  Bust,  346.  and  sec  llic-  prece- 
dent in  tres|Hun  for  metotf' profita* 
wh*;re  to  a  plea  of  title,  the  reeorcry 
ill  cjrctmeiit  wa»  replied.  S  Rkli.  6. 
P.  4vi. 

(s)  1  SaHu4       ^17.  .«iy. 
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e^h^Dc^J*  ^^'^^  ^'"^^  ^"  '^•hclc  'a)  It  will  be  proper  to  consider  the 
•i  lite  plea,    nat^rc  ot'  Ulcse  repiicationst  under  the  following  beads: 


*  577 


"*!•  A  denial  of  the  whole  plea^  or  de  injuria^  See 

C  1st.  When  allo'.vcf!.  or  not  proper,  or  not 
\  2diy.  The  form  ot  such  repiicaupo. 
<  II.  A  denial  of  only  fmrt  of  the  plea. 
C  1st.  Of  what  fact. 

\  2dly.  The  mode  of  such  special  denial. 
JIL  A  denial)  and  statmi;  a  particiilar  breach,  &c. 


It  is  necessary  lo  premise  as  a  general  rule,  that  it  is  the 
first  object  of  pleading,  lo  bring  the  point  in  dispute  beiweca 
the  parlies  at  as  early  a  sta^^e  of  the  cause  as  possible,  to  a  ski* 
gle  issue  or  point,  which  ia  not  multifarious  or  complex  -Jify 
and  therefore  the  issue  musty  fai  generali  be  single.(r)  But  tUi 
single  point  may  consist  of  several  /9et9t  if  thej  be  dcpcodat 
and  coniiected»((f)  and  therefore  wherein  trespass  the  dofiBodair 
justified  utider  a  rif^t  of  common,  and  the  phdntiff  In  his  repfic^ 
lion  Liuvcrscd,  "  \\v^K  the  caltle  were  the  defendant's  owd  cat- 
**  tic,  and  that  they  were  levant  and  couchant  upon  the  premi' 
ses,  and  commonable  cattle,*'  the  icpUcation  was  on  a  special 
demarrer,  assigning  for  cause  that  it  was  muhifarioua*  hoUoi 
to  be  good.(r)  So  according  to  the  first  resolution  in  Ongmi^M 


(o)  Tht  natnr^  bns^:«gc,  and 
fbrm  of »  travcrmt  will  presently  be 
ffwira  pafdeuUriy  eoQwdercd ;  it  it 
proper,  however,  hLPC  to  obw.pT«», 
that  guy  rvpUwition,  Sic  tlcnying  the 
inntlcr  alligc<l  in  the  prior  pleadings, 
It  In  ili  inore  exlentive  tlipiHIcAtion  « 
inver^f  enri  tbere  n  no  real  cli»tinc- 
tion  between  truxt'rvrs  and  denuilst 
ihcyarcthr  sutnc  in  '*tili stance.  (\Vl!- 
Ics*  Rep.  2-*  V.)  However,  u  irirverse, 
ill  lUc  strict  teehrdcal  tnetining,  ami 
more  ordinary  ace%|»tation  of  the 
u>nii,  iiigniric5ft  direct  dentai  in  the 
forinHl  words  "wirnofT  this, 
**  Til  AT,"  kc,  of  a  lualci  ial  fact  in 
the  pivucdinjf  plcailing,  whether  dc- 
«lttnliOQ»  plea,  rcpUcation,  &e.  and  b 
la  general  prefkciifl  by  a  formal  in- 
dooemeot  (Summeiy  im  Flendio^ 


75.)  ThM  fennel  mode  of  denial  » 
ttUI  freqamitly  adopted  in  ^  aedia 
of  treapats,  but  it  h  rardy*  IfeiV 

rfqiiisile.  and  shntilil  not  Ke  nnncc«. 
s.»ril\  ailopttil,  as  it  crrL-iinlv,  hr  rr- 
quirin;;  a  it'joinder  repeating  tlM 
matter  in  the  pl(;a,  tendt  to  vmcwr 
Rnrv  dcluy,  prnli!iit]r«  and  CTpwwe  ia 
the  pUadin^,  sec  the  leartiadebw^ 
%:itinni  Mr.  Scrj.  Wtlliami,  in  f 
Sautid.  103.  in  noUs,  and  Ld.  liajm. 
641.  I  Burr.  3i0.  As  Lo  the  oamzv 
of  a  tra%efse  in  genend,  eee  Si 
ry  on  Fleatiiny:,  75  to  80. 

(A)  Willcs,  ten4.  *Z5i.  I 
1  iJurr.         Summarjr,  T7* 

(f )  Id.  ibid. 

({/)  t  Bttrr.  990,  Wnet,  tO(k  m. 
e.   null.  N.  P.  93.  SC0.8r.b. 
(tf)  Id.  ibid. 
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case,  to  u  jusiification  under  proceedings  in  the  admiruliy  //  Tinhodv. 

court,  hundred  court,  or  county  court,  or  any  other  court, 

which  is  not  of  record,  de  injuria  sua  /iro/iria  is  gOod,  ull  be** 

kig  mfttter  of  hc%  nod  making  Imt  one  cause  or  justifica- 

tion^)   Indeed  in  some  cases  the  traverse  or  denial  must 

consist  of  more  than  one  fact,  for  it  b  another  rale  *that  in  a      *  57^ 

traverse  the  plMntiiT  cannot  narrow  the  title  set  up  by  the  de- 

fendant.(r)    And  indeed,  accoi*ding  to  some  modcnj  cases,  it 

should  seem  that  the  mere  circumstanre  of  u  replication  put- 

lintj  in  iss>ue  several  material  iacis,  is  not  ilie  ground  on  w  hich 

it  is  in  general  ot>jeciionAbic.C/  )    We  wiii  now  proceed  to 

consider  the  fKiniciikir  imlaneea*  when  .a  general  denial  of  the 

whole  plea  is  or  ia  net  aMowed,  or  may  not  he  proper  or  advisable^ 

In  actions  on  contracts  and  In  replerini  the  replieatioa  de^  Ge«c« 
nies  the  fiict  or  ene  of  the  Ikels  alleged  In  the  plea  In  express  when  Hii'tu  ed 
words. (.Sf)    But  in  trespass,  atul  iii  Liclions  on  tlic  cabc  fur  slan-  2r  sSiiliiJe."^ 
dcr,  a  rcplicauoii,  containing  a  iff^ftt-rul  timial  of  the  jvhoh^  filcuy 
frequently  occut^,  and  is  termed  a  replication  de  injuria  aua 
Jirofiria  ab»'/ur  tali  causa^  or  *'  de  son  tori  dememe  tana  fiei 
Mif«r."(A)   This  replication  puts  in  issue  and  compels  tfa« 
defendant  to  prove  every  material  allegatlott  In  hiaplea^l)  and 
therefore  it  is  frequentif  advantageous  to  the  phundff  to  adopt 
It,  when  by  the  rules  of  pleading:  it  is  permitted. 

In  general,  when  the  defend^)  s  plea  consists  merely  of 
matter  of  ejrcufif^  and  riot  of  matter  of  right  or  i merest  incon- 
sistent with  or  affecting  the  right,  the  infnngemcnt  of  which 
is  complained  of  in  *the  dedamtion*  whether  it  rsbite  to  the  4fi  579 
persons,  personal  propert]r»  or  real  propertft  the  general  re- 
plication de  ifguria  is  sufficient.(it)   And  in  these  cases  when  a 


(/)  Id.  ibi<l.  Wiliei*  lot. «.  c 

(e)  4  T.  R.  157.   Sumnwpy,  78. 

(/)  1  B.  &  P.  80.  Bail.  N.  P.  W. 
Sed  vicie  Willes,  100.  1  Burr.  dSQi 
Summ»i*y,  77.   8  Co.  67.  b. 

(^)  1(1  replevin,  tlie  replicatio«  d$ 
ittfwutf  never  oseofs.  Fhiah.  Lav, 
SOS.   Ante,  560. 

(h)  Com.  Dig.  PIca'ter,  F.  18. 
Ci-<»gRt4i'»  CMC,  8  Co.  67.  M<*st  of  tlie 
points  sclatiug  to  this  replication,  are 

Vol.  I.  [ 


eoliMted  In  Crogate's  esMp  S  Co.  Sf. 
CoekereU  v.  Armtirong,  Wniei*  99. 

Doct.  Plac.  vol.  1.  133  to  115.  and 
Com.  nig.  lit.  Plea.lcr,  F   IJ?  &[c.    1  ^ 
B.  k  I*.  79,  80.  Finch.  Law,  aji,  39^ 

(/)  Com.        Pleads  F.  II  to  S4. 
SCaS7.a.  Witle^  tOO. 

(*>)  S  Co.  fi7.  a.  Com.  Dig.  Plead- 
er, F.  18.  &c.  Don.  Plac.  113  to 
115.  I  B.  k  p.  80.  I  l>:ii<it,  213.  il  V 
418. 

53  ] 
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//.  The  bo4f.  title  U  stated^  merely  as  inducememi  to  the  defence,  the  pieis* 

i^'iuc  pluu^       need  not  answer  or  particularly  deny  it,  because  it  i»  mere- 
ly coliii:cral  to  the  mailer  in  dispuie,  \Nhich  conr»iiLuu  >  UiC  tiif- 
fercnce  between  a  casei  in  which  the  piainiitl  makes*  title  bf 
bis  declaration  to  any  thing»  and  the  defendant  in  his  pica  de- 
niea  it  or  claims  an  inierest  therein^  affectlDg  the  samet  whet 
he  must  reply  specially .(/)   Thus  in  an  action  for  an  ttsa^^ullf 
if  the  defendant  plead  ton  oMauit  dememe^  or  that  he  arrested 
the  plahuiff  upon  hue  aiui  ciy  levit:u,(/«j  or  the  pi'-a  be  raw!c- 
rutc  correction  of  a  scrvi-.ni  lor  his  neglect  ol  scr\;<:e,  the  ge- 
neral replication  de  injuria  is  sufficient  jin)  and  though  suck 
excuse  for  the  personal  injury  may  be  stated  in  the  plea  to  de- 
pend on  the  possession  of  land  or  personal  property «  as  if  the 
defendant  plead,  that  the  plaiatiir  entered  upon  his  posee^sko, 
and  that*  therefore,  the  defendant  molSttr  mantuimfiondt  to  re- 
move hini,(o)  or  if  the  pic.ihc  that  the  defendant  was^  i^td,  kc 
as  rector,  and  that  the  titiies  were  severed,  and  thut  ilie  pl^dC 
endeavoured  to  curr)-  them  away,  and  that  the  defendant  in  ds* 
fence  of  his  tithes,  T/toZ/Z/er  manttsimftoauii^  8cc.  in  these  cases  llii 

^  580  genemt  replication  *is  sufficient,  and  the  plaintiff  need  DOC  answer 
the  defendant's  title,  because  the  pkithtiff  by  his  acdon  cLtinf 
nothing  in  the  soil  or  corn,  but  only  damages  for  the  battery, 
which  is  nicrciy  collateral  to  the  tiile,  and  which  is  stated  mere- 
ly as  inducenient.(/')  However  in  a  recent  case  it  seem*  in 
have  been  considered  that  where  the  excuse  arises  in  part  oct 
of  the  fiun  infet  of  another,  then  de  injuria  is  insufficient^^) 
So  in  trespass  to  fierwnai  property,  if  the  defendant  merely 
justify  the  chasing  cattle  or  removing  goods  from  off  land,  of 
which  he  was  possessed,  the  general  replication  will  suffice  i(r) 
and  in  trespass  to  real  property,  if  the  defendant  in  his  plea  ds 


(0  Ydv.  157.    Cro«  Jac  <?5..«  (^)Yelv.l57.   Cro.  Jac,  2S4»  2tf. 

HFinef,  tOS,  103.    Cora.  Dig.  Plewl.  Com.  Dig.  neader,  P.  IS. ' 

cr,  V.  eo,  121.  (^)   Ante,  56.»,  56*.     I  S.  k  P 

(m) -SCad^.a.     1  Stfind.  S44w  a.  SO.  ni.d  bco  Wiltt-s  102,  m  \i 

a.  r  Mnil  58i.  Cro.  Elia,  5J9»  Cm. 

(h)  Gilb.C.  P.  l54.     Willes,  102.  Jac.  :»y8. 

(•)  Uleh.  1^.  tMl.      Com.  Disv  (r)  Ante, 

Pleader,  P.  IS.    19  Mod.  JSS. 
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not  chain  any  inteMt  ihereiih  or  easement  over  the  same,  the  Jl  TV&Mi^ 

replication  rfr  irtjurut  b  sufficient ;  as  if  in  ti-espass  for  pulling  jSSu'*'^ 
down  a  biiiltiin^,  the  tleFctulaiii,  without  cluin)ing  any  interest 
therein,  plead  that  he  removed  it  as  beings  a  nuisance  on  his 
land,  this  general  replication  will  suffice  ;(«)  so  if  in  tixspdisa  to 
land  with  cattle>  the  defendant  |ilead  that  the  plaintiff 's  fences 
vcre  out  of  refMir^  whereby  the  defendani's  cattle  escaped  into 
the  pisdntiiT's  closCf  this  plea  consisting  merely  of  matusr  of 
excuse,  and  claiming  no  interest  in  ilie  l**iid,  may,  it  is  said,  be 
answered  by  the  i^cneral  rej)licalion  and  thouL;li  il  ib  siuUcl 
as  a  general  rulct  that  where  the  defence  rests  upon  an  . au- 
thority of  law,  the  replication  *aiust  be  special.(u)  yet  tiiis  as  m  5gX 
a  general  position  is  inaccurate  ;(ir)  for  if  the  defendant  justify 
as  constable  and  without  warrant  taking  the  plaintiff  for  a  breach 
of  the  peace  ;  or  as  a  vagrant  or  lunatic  ;(w)  or  under  a  pub- 
lic act  oi"  parliament,  or  under  a  rii2:hi  for  all  persons  given  by 
llie  comuion  law  ;(jr)  or  if  in  false  imprisonmeni,  the  defend- 
ant jusuly  by  process,  out  of  the  admiralty,  hundjred,  or  coun- 
ty courty  or  other  court  not  of  record,  the  general  replication 
is  sufficient,  all  being  matter  of  fact,  and  making  but  one 
Gause,(y)  and  the  instance  of  an  entry  to  view  waste,  proceeds 
on  a  special  reason. (r) 

But  if  ill  any  case  the  defendant  justify  by  ^varrant  of  a  jus- 
tice of  tlie  peace,(a)  or  as  servant  c^f  another  or  by  Aia  command^ 
the  replication  must  be  special^  and  must  admit  or  protest  the 
warrant  or  pommandment,  and  reply  de  injuria  absque  reddm 
€aueay  or  take  issue  simply  on  the  warrant  or  commandment.(6) 
So  when  by  the  defendant's  plea  any  authority  or  power  is  me- 
diately or  immediately  derived  from  the  plainuiF,  there  although 


(«)  SuramarT,  81,  88. 
(/)  AaU«,  507. 
(u)  8  Ok  67.  h. 
(v)  19  Mod.  582. 

l-iv)  Com.  Dig.  Ptewler,  F.  It. 
14  Mod.  5S'2. 

(x)  12  M«|.  580,  581.  1  B.  k  P. 
77.  Sammary,  81.  Me.  Tidd** 
Prae.  3d  edit.  635.  and  8C<».67.b. 
contr. 

(y>  Com.  Dif,  PteMla>  F.  19.  18 


M  fx! .  58«.  8  Co.  67.  a.  Doct  Plac. 
114. 

(2)  l9Mod.S88L 

(fi)  12  Mod.  58*2,  583. 

lb)  Id.  ibid.  8  Co.  67.  h.  f»7.  a. 
Lotw.  U59.  l>)ct,  Hac.  11.1,  114 
1  B.  &c  P.  70.  Com.  Dig.  Pleader,  F. 
Willea,  100,  101.  2  Saund.  295.  b,  n. 
1.  9  Bro.  Abr.  tit  de  ntt  ten  dip. 
tuetne,  t>^.  13.  t3. 
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IT.  The  todii.  noinlerest  be  claimed^  the  plaintiff  oujjjht  lo  answer  it  speciaJ* 
of  Uif^^l^''    ly,  and  »huU  not  reply  de  injuria  g€neraiiy,(f }  as  if  be  jusd^ 

*  58^       by  viitue  of  *lhe  lease,  or  license,  or  command,  of  the  phii 

,  tiff.(«0  80  when  the  dcfondttOA  hi  hit  pk*  claims  m  li&i  Mm 
ilghu  or  M  leaoM  or  Mrmt  oi  anotber  aiif  tight  tOi  or  iM»> 
rMt4ii9  the  persoB,(«)  p^r^oul  property ,(/ )  or  retl  progny^rt 
ibi*  a  supposed  injury  to  which  the  plaintiff  lias  declmred,  or 
any  rigUt  of  \vay,(A)  comnion,(i)  or  other  easement,  fttc^/) 
or  rent  ii>suing  out  of  the  land  claimed  in  the  declaration 
4  or  if  the  plea  contain  matter  of  record  not  suted  merely  as  Wk' 
iluceffient|(0  and  of  which  a  jurjr  cannot  be  competent  ju<igie» 
afl  if  the  sheriiT  or  his  officer  justify  under  process  of  a  omnt 

.  of  recordtOe)  or  if  the  defendant  justify  under  a  warrant  of  a 
justice  of  the  peace,(»)  or  under  a  paiticular  custom  of  a 
manor,(c;)  or  in  some  cases  by  authuiuy  oi  Uvv,  as  lo  Aiew 
waste  in  these  cases  the  replicaiion  clt  injuriuf  19  iuipro> 
per,(y}  and  the  plaintifT  must  either  deny  the  title, 
warrant*  &c.  in  paiticulars(r)  or  admitting,  or  in  some 

*  563      protesting  *tho8^  mattera)  ipnst  reply  that  the  defendant 

mittedthe  trespasses  of  his  own  wrongt  and  without  ike  rtmim 
of  the  cause  alleged  by  the  defendant ;  In  which  case  It  viB 
not  be  incumbent  on  the  dcfendtint  to  prove  cither  of  those 
mailers.  And  where  matter  of  record  is  denied,  the  replica- 
tion should  not  be  dc  injuria^  inc.  with  a  traverse  of  the  recoidi 
but  should  be  mertily  nui  Ucl  recordX^) 


(e)  8  Co.  67,  61.   1  n.  te  I*.  80.  (/)  W1llei»  103.  n.  a.  Com. 

Con».  Dig.  Plo;».|or,  F.  '2i.  Ilenikr,  F.  19,  90.    2  I,-  si 

(J)  Com.  Dig.  Pleader,   1'.   22.  (n»)          f»7. «.     1)    '  !»'af  Hi 

Suiumary,  So.    Rro.  \W.  lit.  de  atn  Com-  Uig-  WIeHiler,  ¥.  A>.  IUr(fr.& 

tort]  jfim.    L(i.  Itajm.  104,  105.  1^  Mud.  580,  581,  5S:J. 

(0  waies»  lOS.  (»)  tt  Mad.  Ml;  MIL  Dm. 

{  /)  Yelv.  I  sr.     Cm.  Jm.  MS.  Fli»c.  113. 

CiT».  F.Iir.  $39.  (o)  Com.   Dip.    Pleader.   F.  SS 

{g)  8  Co.  67.  ».     1  l\  hi  P  79  c  Hob.  76.     3  Lev.  49.     »  Col  W.  a. 

SO.    Willci,  52.  99.  UH,  lO-i.  D*»ct.  Wilks,  iSW. 

mae.  Iti.  Com.  Dig.  Plcwlw,  F.  (/»)  SGaSr.b.  Ooia.INg.PUad- 

fl.ke.  eivP.M.  l4Mod.5SS. 

(A)  Id.  iMd.   1  B.  ft  p.  79.  (v)  See  ait  the  abo\e  cmos,  vA 

(/)Id.  ibkl.  8  Co  f.r.     iH.kP   79,  8rt.  Djrt- 

(  Ol'l  ibld.  Plae.  114.   Com.  Dig.  Pk«der,  M. 

til)  8  Co.  67.  a.     1  «.  *t  P.  76.  &te. 

Willa»  5&  Cma.  Dig-  Pleader.  F.  (r)  iMtw,  14M. 

CI.  (t)  SLOT.       «M.  Uttw.MM. 
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Tfant-irtieie  in  trespaat  ftr  tekln^  tiic  plaiMlff  ^•emnti  the  il  The 
detedmt  ^IttteM  tiM  iHn  Uier  of  the  penoR  taken,  held  of  ^'^^Pgy 

the  defendant  by  knight's  service,  and  died  seised,  i^nd  that 
the  person  taken  being  under  aj»e,  the  defendant  stiscd  hira  as 
his  ward,  the  general  repticatloD  de  injuria  was  held  insufiicicnt, 
iIm  ploa  ttaimiag  an  mtemt  oo  the  peraoll  cliisMd  bj  the 
plahtftf  in  Ms  dechmdonX/)  So  if  in  treipate  Smt  ukiag 
goedSi  tmea,  Sec.  if  the  MbndaHt  plead  fiMt  he  took  tlicm  aa 
tithe  or  as  a  distress  for  rent,  or  as  damage-feaaant^  shewing 
title  theil^tu,  the  ti^encral  replication  will  be  improper  \(u) 
tliough  by  the  statute  of  sewers,  and  as  to  distresses  for  poor 
rates,  exceptiona  are  introdeced ;  and  where  in  a  justification 
of  taktng  cattie>  damage^fimBtmi^  the  dalSendant  aets  out  a  title} 
and  does  not  rdy  meretf  on  possetnoni  tlie  replication  shoaM 
be  special  \iv)  the  otlier  instances  are  already  anlSdently  enn- 
mentted.  It  also  seems  that  though  the  plea  'claim  noinlereit 
in  the  property  mentioned  in  the  plaintiff's  decluraiion,  but 
merely  contains  matter  of  excute^  yet  that  where  such  matter 
of  excuse  arises  in  part  out  of  the  aeiamin/ee  of  another,  it 
b  not  advisable  to  reply  de  injuria^  became  tiiat  replication  is 
only  allowed  where  in  the  plea  an  excuse  ia  offered  to  fiertortal 
injuries,  and  not  even  then  if  it  relate  to  any  fnierett  in  land, 
which  would  make  part  of  the  i8sue,(Ti*)  there  being  a  distinc- 
tion in  this  respect  between  a  plea  relying  merely  on  finsLcn.^on 
as  inducement^  and  where  an  interest  is  pleaded  by  way  of 

title.(a^) 

  # 

Tliere  are  also  many  cases*  in  which,  though  the  replication 
de  injuria^  might  not  be  objectionahle  upon  demurrer,  attll  it 
wiU  not  be  proper  to  adopt  it,  and  it  may  be  neeetsary  ineflTect 

to  confess  and  avoid  the  plea,  as  in  the  instance  before  men* 
tioned  ',{y)  and  in  an  action  of  false  imprisonment,  where  the 


(0   AVillcs,   102      Yelv.  158.     1  (w)  1 B.  k  P.  SO.     'VVilles,  !0-2, 

Bmwn.  ii5.   Cou.  Dig.  Plcatier,  F.  103.    Cm.  Jac.  598.    I  f!  H  ivm.  640. 

HI.  12  Mod.            Ct-o.  Eli£.  Ijo9, 

(at)  Aala,  S6I^56S.  Cf«.Js«.ttS.  Ydr.  lit.  <terted  upon  in  WHlei. 

TalV.  157.    Cm.  1^  CM.    Cwa.  101.  98Rnttd.S94. 

Dig.  Ple»dcr,  F.  ft.    1 B.  Ik  P.  76.  ( ' )  Cm  Cw.  tW.  Ld.  Raym.  iaO« 

Willcn,  r.«2.  99.  Coi  tli.  10. 

(r)  Ante,  56i,  66$.  1  Lev.  Cow.  (j/)  Autc,  $m. 
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//.  The  h»dy.  defendant  justifies  the  Gommitment  as  a  mtgistrate  ibr  a  bnlft- 
saij.  Denial       oiTeace,  in  contequetice  of  an  inibrmaliiMi  upOB  oatli»  fSem 

m  the  iMCtt.   

pUondn  under  the  general  replication  dt  tigtmm  ftniuMtf 
Ice.  caittiot  i^ve  in  evidence  a  tender  and  refiMal  of  faaili  bnt 
ought  to  reply  that  matter  8pedatly.(z)   So  in  other  caaea 

where  it  may  not  be  alisolutely  necessivry  to  reply  specially,  it 
may  be  advisriblc  so  to  do,  in  order  to  narrow  the  pLiiniiff** 
evidence,  stud  to  compel  the  defendant  to  admit  a  part  of  his 
UtleCa) 

#  565         *  Where  dc  injuria  is  improperly  repliedf  the  defendant  muf 
demur  generally,  but  the  defect  will  be  aided  af^er  wdict(6} 
porni  of         In  pobt  ot/orm  the  general  replication  d!r  imjuria^  otdt  tm 
de^juri^lhtc.  ^^^^  demetne^  would  be  defective,  unlets  the  words  abttfue  tdL 

cauMO  be  added,  thoUij,li  the  omission  would  be  aided  by  Tcr- 
dict.(f)    The  usual  languaii;e  of  this  replication  is,  "  /iredudi 

rt'jny  because  he  says  that  the  said  delcndaatat  the  said  timet 

when,  kc.  of  his  own  wronp^,  asid  without  the  cautc  by  iitm 
«  in  his  said  second  plea  alleged,  committed  the  said 

in  the  introductory  part  of  that  plea  mentioned*  m 
*^  and  firm  as  the  said  plaintilT  hath  above  in  hu  aaid  dedara* 

don  complained  against  the  said  defendant,  and  thb  be  the 
»*  said  plaintiff  pi^iys  may  be  inquired  of  by  the  country,"  Stc. 
which  is  UMilornily  the  conchision  of  such  a  rcj^Hcation.  The 
word  rausr,  though  in  the  singular  number,  puis  in  issue  all 
the  facts  in  the  plea,  which  constitute  but  one  cause  \id)  and 
if  such  a  repUcaiion  be  adopted,  as  we  have  seen  it  may»  in 
answer  to  two  or  more  pleas  by  different  defendants>  tiie  ttfc* 
eauM  will  suflice,  reddendQ  singula  ungultM^e)  and  the  worda»otfa 
et/ormai  oniy  put  in  issue  material  allegations  in  the  plea.^/) 
SeeofHlly.  I»e-     When  tlic  plaintiff'  is  not  at  liberty  to  reply     injuria  to  the 

iiial    fif'  only      1    1      T       I  I        «  r  !•         ■  • 

part  of  ili«     Whole  pica,  but  must  deny  •some  fiumcular  fact  or  facts,  u  is 

jl**'    ^      ^r*/  to  be  considered  what  fact  he  may  deny ;  and  tecottdiy,  ilie 

^         ybmi  of  such  d(;niui.(j') 


(r)  2ni.  Rep.  1165. 
(a)  Willcs,  304.  Hi.    I  East,  2 IT. 
(6)  Com.  Dig.   l*le«I«r,  P.  %k 
Hob.  76.    Sii'T.  Raym  .^0 

(c)  dm.  Dig.  Pl^Her,  t\  24.  Cro. 

JIIC.5U9.  niib.ar.  uj.  isiiL34i. 

Lutw.  13&L 


(</)  8  Co.  67. 

(r)  I  LeoQ.  124.  Oo.  Elis.  139.  i 
Sid.  M.   Ante,  574 

(/)  Ante,  470.  Gab.aP.«1. 

(^)  A-?  n  traverse*  ia  feaerS^ 
Goto.  Dig.  i^hmiisr,  G.  ' 
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1st.  A  pKriy  mtf  tmene  or  dany  amy  maieHal  illegatioii  in  //  The  bodji. 
hi%  opponent's  pleading,  although  it  mi\M  unneccs-  the'piiT^ 

sary-  to  atute  it  so  firecuciy  as  laid  ;  but  where  the  allegation  lit  VfhaA 

....  ,  ■  ,      fact  may 

IS  nui  muieridl  ii  cannot  be  traversed  ;  as  il  m  ;ji  avowry,  it  ue  tnivereetl  or 
stated  that  the  defendant  was  seised  in  fee,  though  it  would  ^i'-'oi^** 
have  been  sufficient  to  have  alleged  that  the  close  was  bis  free* 
hold|  the  seism  in  fee  may  be  traversed  and  a  material 
tut  may  be  denied)  though  laid  under.a  videlicet  ;C0  and  what* 
ever  is  necessarily  understood,  intended  or  implied)  is  traver- 
table  as  much  as  if  it  were  expressly  allegcd,(y )  but  matter  not 
beiorc  staled,  or  necessarily  implied,  is  not  traversable. (X*)  In 
replevin  and  trespass  to  pei  sonai  chattels,  if  the  defendant  justify 
as  bailiff,  or  by  the  command  of  another,  bis  authority  may  be 
traversed,  but  in  trespass  to  real  property  the  command  is  not 
tnversable,  lAiless  both  parties  claim  under  the  same  per<* 
son ;(/}  and  when  a  party  appears  on  the  face  of  the  pleadings 
to  be  estopped  from  deiiying  a  fact,  if  he  were  to  traverse  it,  his 
pleading  would  be  dcnuirrable  ;(m)  and  it  iinic,  place,  or  any 
other  circumstance,  vvhcii  not  material,  be  traversed,  the  opposite 
party  may  demur  on  the  groimd  *that  the  pleadings  amount  to  ^  587 
a  negative  pregnant  ;(n)  as  if  in  a  plea  it  be  stated  that  on  such  a 
day,  and  at  such  a  place,  the  plaintiff  demised  ^e  loeua  in  quo  to 
Ihtf  defendant,  as  the  time  and  place  are  immaterial,  the  replica- 
tion denying  the  demise,  should  feiot  put  them  In  issue  ;(o)  and  In 
general  the  intent  or  virtute  cujusy  as  by  virtue  of  the  said 
**  warrant,**  8cc.  ought  not  to  be  put  in  issue  j^/i)  nor  is  matter 
of  law  or  legal  inference,  in  general  traversable  ;(</)  as  if  to  a 
pica  stating  a  public  right  of  fishery,  in  an  arm  of  the  sea,  tb€ 
plaintiff  reply  a  prescriptive  right  of  sole  and  several  fishery 
he  should  not  traverse  the  public  right,  because  it  is  an  Infer- 


(&)  2  Saund.  307.  notes  21,  9/2.  84.  (n)  Com.  Dig.  Ple«tTcr,  C. .  XL 

Com.  UIg.  Pleader,      SceSSaniMl.  S,  9.  2SHuud.  3i8.   i  Samid.  268. 

175.  1.  n.  (o)       ihid.  an.i  Com.  1)1-.  Pie»«l- 

(i)  I  baund.  170.  o.  2.  cr,  C.  ±    2  Saun.l  ;n4.  il9.  n.  6. 

(i)  %  Stfind.  10.  b.  I4w  {p)  Com.  Dig.  I'lcadci^.  IS  Med. 

(If)  V8aaRd.9IS.ii.4.  m.  t  Saoiid.  93.  ii.5. 

(I)  t  SmidcI.  317  c  n  4.    I  Ewt,  {q)  2  H.  Bl.  182.   5  T.  11.  367. 

M.  n   p    Ci  o.  Car.  5M.   Witk^  wbBre4T.  R.  439.  was  reversed.  £ 

100.  n.b.    Ante,  566.  Saund.  159.  a.  161.  n.  11.   I  Saund. 

(m)  Stra.  817.    b  T.  R.  487.    7  T.  «S.  «.  5.  Cow.  Dif.  Pleader,  O.  a. 

B.95r.  Aat^srs. 
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St,  Hhe  A0^.  ence  or  intendmem  of  law  thtt  tli«  pabfie       t  right  to  Irfi 

rf'tlie'illci'^  in  an  arm  of  the  sea  5(7)  the  traverse  should  also  be  on  some 
affh  uuttive  matter,  und  nui  put  in  issue  a  negative  allegatiuo  , 
thus  if  a  plea  state  a  request  to  deliver  an  abstract  and  a  re- 
fusal, a  replication  that  the  plaintiff  did  not  neglect  und  i-efuse 
to  deliver  such  abstmcti  would  be  insttfficieiit*(r  j  The  traverse 
also  must  not  be  too  large ;  tbus  to  an  avowry  for  20/.  arrears 
of  rent>  the  plea  in  bar  nrast  be  that  no  part  of  it  is  in  arreaTf 
and  -if  it  were  merely  that  the  said  sum  of  30/  is  not  in  ar^ 

*  588  rear,  without  saying. "  or  any  part  thereof,"  •it  would  be  de- 
murrable ;(«)  but  where  to  a  deciaraiion  against  a  rccior  for 
not  carrying  away  lithe,  the  defendant  pleaded  that  the  close  was 
flttrrounded  wiUi  ditchesi  and  that  the  ditches,  ways*  and  passt- 
ges  were  so  fiUed  with  water  that  the  defendant  could  not  car^ 
■  ry  olT  bis  lithei  a  replication  that  Uie  ditcheS)  ways,  and  passa- 
ges were  not  S0|  was  held  sufficient  on  demurreri  though  in  the 
copulative,  because  the  plea  b  one  entire  matter  of  excuse,  and 
the  dctcndunt  relies  on  the  whole,  und  not  on  each  puniculvii  * 
being  impassable  ;(/)  so  a  replicaiion  10  a  plea,  claiming  right 
of  comiuun^  traversing  that  the  cattle  were  the  detendant's 
^  own  cattle^  and  thkt  they  were  levant  and  couchant  upon  the 
M  prembest  and  o^mmonable  cattle**  was  held  sufiicient«  because^ 
though  issue  must  be  taken  upon  a  single  pointf  it  b  not  neces* 
sary  that  such  single  |ioint  should  consbt  only  of  a  single  fact, 
and  the  point  of  defence  was  the  cattle  in  question  being  enii- 
tled  to  conuiion  so  to  pica  prescribing  for  tolls,  and  also 
to  distrain  for  the  same,  the  repiicauoii  may  deny  both  prescrip- 
tions. On  the  other  hand,  the  travei*se  must  not  be  too  narrov^ 
so  as  to  prejudice  the  defence  \iv)  thus,  if  in  an  action  of  tres* 
pass  in  a  common  called  the  defendant  pleads  that  jf  and  B 
commons  lie  open  to  each  other,  and  then  prescribes  Ibr  a  righl 
In  both  commons*  the  plaintifT  must  traverse  the  entire  pre- 

^  539       Bcription  ;(tf)  but  with  this  *eicception.  a  party  is  not  bound  to 
traverse  uiurc  than  one  iacl ;  as  in  trespass*  if  tlic  defendant 


(r)  C  E«£t,  55C,  557. 

(*)  3  B.  k  P.  318.  Pom  Dig. 
Pleader,  G.  12.  IS.  %  Suuo<l.  207.  n. 
i4b  1  Siliiid.SSa.  Uie  rcMOQ,  869.  n.  2. 


(»)  I  IVirr  :A7.    5T.  R.  2,  S. 
(r)Conj.  Dij,',  Pleader,  G.  t6. 

iw)  4  T.  K.       1  StaaO.  9$9.a.  I« 
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ithott 


to  distrAin  lbrit»  a  replication  traversing  the  duty  widioiit  deny-  of  Uie^^klL  ' 


ing  the  right  to  distrain  is  sufficient.(x) 

Replications  denying  a  f^ariicular  fact  or  facts,  are  in  poiin  of 
fbrm  of  three  descriptions  ;  Jirtt^  the  plainliflf  protests  some 
&ct  or  facts,  and  denies  the  otheri  concluding  to  the  country ; 
or  tectmdbff  ht  at  once  denies  the  particaiar  fact  intended  to  be 
put  in  iasae>  and  concludes  to  the  country ;  or  thirdly  f  formally 
traverses  a  particular  fiict,  and  concludes  with  a  verification. ' 

ist.  When  the  pleading  of  either  party  contuns  several  mill*  <dly.  Mode» 
ters,  and  the  opposite  party  is  not  at  liberty  put  to  the  whole  in  niaL**** 
Issue,  he  may  firofrsi  against  one  or  more  facts,  and  deny  the 
Other;  as  li'm  as.sum/isic  ihe  defendant  plead  an  accord  and  sa- 
tlsfaction>  as  that  he  delivered  to  the  plaintiff  and  the  latter  ac- 
cepted* a  pipe  of  wine  in  aatisiactioo  of  the  promises  mentioned 
la  the  declaratiaii  the  plaintiff  may  protest  the  delivery  In  sa- 
tb&ctionyaiid  reply  that  he  did  not  accept  the  wine  in  satis&c^ 
tion       or  in  trespass,  «rhere  the  defendant  in  his  plea  hi»  fus* 
tified  an  arrest  and  woundint^  under  a  writ  and  warruiu,  the 
plaiiuili  n^ay  protest  the  writ  and  warrant,  and  reply  de  in- 
juria sua  firo^iria  adstjue  reaiduo  causa^(z)  or  may  protest  one 
feet,  and  traverse  another  ;(a)  and  if  to  a  plea  of  performance 
*of  several  matters  in  the  condition  of  a  bond)  the  plaintiff      0  590 
mean  only  to  insist  on  the  breach  of  one«  he  may  protest  the 
performance  of  the  others.(^)   This  is  termed  a  ftrotcttation^ 
and  Its  only  possible  use  is,  that  In  case  the  party  malting  it 
succecdij  in  the  [>ulat  lo  be  tried,  he  'ihcreby  saves  to  himself 
the  liberty  of  disputing  in  amj  o-hcr  suit,  the  truth  of  the  alle- 
gation which  is  protested  ag«dnst.(c)    It  is  wholly  unavuiiable 
in  the  particular  suit  in  which  it  is  adopted,  fur  the  allegation 
protested  against»  is  in  effect  admitted  in  that  8uit«  so  that  no  ' 
evidence  need  be  adduced  in  support  of  iti  and  it  is  of  no  ser* 
lAce  in  any  other  actioni  if  the  Issue  be  found  agamst  the  party 

I   

(x)  1  Wiia.  338.  (A)  Dyer,  IM.  a. 

( 3  Wcntw.  135.  Bm.  Air.  Aa>  (c)  9  Smiid.  105.  a.  1.   Com,  0%. 

C.  Pleader,  N.    Ooct.  Plae.  ftS.   Co.  % 

(s)lBurr.m  PoM»  voL  &  644.  Ut.lSi.lk  noird.97«. 

(a)  Poph.  1.  - 

v«j..  I.  X  5^  3 
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U.  The  body,  malung  it,  unless  it  l>e  of  matter  which  could  not  be  pleade4> 
my  Ut  nUA  or  on  which  issue  could  not  be  joined,  and  then  the  party  pro* 


testing  will  not  be  ooncltided,  thoug^h  the  issue  be  found  afsate 
hiiii<^  It  is  sttid  thtt  matter  wluch  is  the  jjround  of  tbe  soil* 
or  upon  which  issue  might  be  takeot  cannot  be  prote8Md««s  Im 
detinue  by  the  executor  of     the  defendant  cannot  protest  tbit 

jf  die!  noi  make  the  plaiuuil  his  executor,  for  ii  is  the  ground 
of  the  suit,  and  utterly  destroys  the  plainiilV  's  uciion.(r)  It  is 
also  a  rule  that  a  protestation  which  is  repugnant  to,  or  incon- 


♦  591      ttstent  with  the  •pics,  is  inartificial  and  improperly )  in  these 


cases  the  replication  should  either  admit  the  part  of  the  pica 
which  is  not  disputed,  by  saying»  «•  true  it  Is  thwt,**  fcc  «r 
should  at  once  deny  the  matter  intended  to  be  tried,  though. 

the  kittt  r  mode,  as  being  the  most  concise,  appears  preferaiblei 
for  vvtiulcvcr  is  not  trdversed  is  in  effect  admitted.  However, 
a  repugnant,  or  inconsistent,  or  idie,  or  siipcrfluuuis  protesta- 
tion does  not  vitiate  the  plea,  though  it  be  shewn  for  cause  of 
demurrer)  for  tbe  intent  of  a  protestation  is  that  the  party  may 
not  be  conchided  in  another  actioa.(  jr)  Hence  it  appears  that 
a  protestation  is  in  general  an  unnecessary  form,(A}  and  tlie 
replication  may  at  once  deny  the  feet  intended  to  be  put  in  !»• 
sue,  as  in  the  next  description  of  replications ;(/)  and  though 
it  is  not  unusual,  when  it  isdoui)tlul  whether  a  plea  i&  sutikieot 
in  law,  to  protest  the  sufficiency  of  it  in  the  beginning  of  the 
replication,  yet  this  occasions  unnecessary  expense,  for  witli- 
out  such  pretesution,  the  plaintiff  would  afterwards  be  equal- 
ly at  liberty  to  object  to  the  plea  by  motion  In  arrest  of  judg- 
ment, writ  of  error^  6cc.  In  point  of  form,  the  proper  phase 
In  which  to  introduce  a  protesta^on  in  a  plea».  is  immediately 


(tt)  9  HwinA.  103.  n.  I.  Com.  Dig.  whieh  there  are  instmices  or  t>mt|:it. 
Pleader,  N.    Bro.  Ahr.  tit.  Pt'')tt>si:t-   udons  of  matter,  upon  wlii«^  i^tt 

lion.    I'iricli  !   v  ,  ,):"i9.    Plnwd.  1^76.   iuikIiI  li  iv"  bt'cn  taken. 


(e)  Com.  Ing.  Fkatlcr,  N.  2  Saund.  ProUatation,  1.  5.    Plowd.  276. 

lflS.n.  1.  Plowd.  il76.  DooL  Plac  (^)  Com.  DEg. ,  Plc«der,  S 

2^<i.   Moor,       356.  CK>.Car.  365.  Saund.  103.  b.  n.  I. 

^        3\\ilh,  Kill.  !!«",.    Sell  quxrc;  see  (A)  .Ua  v.  425. 

l^e  ca«ci  in  i  Saund.  103.  o.  1.  ia  (i)  Sec  tUc  form,  3  Lev.  t05. 
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iftcr  the  words  actio  nouy  tuc^j)  and  m  a  replioition«  after  the  //.  The  ao«%. 
worda  fxreeMi  ruth  kc^k)  edir  Tfrm  i] 

*8dl7.  Theseoond.descriptioiiof  reptkatioii*  at  onee  demfhtg  ^%^*^^g2 
She  fiartietUar  Jwt  intended  to  be  fiut  in  ieeue^  and  amduding  to 
the  country^  without  any  preambtey  and  without  a  fomitfl  tra- 
venO)  most  frequently  occurs  in  practicet  and  on  account  of 
its  conciseness,  should,  ^vin;ii  pmcticabic,  be  adopted.  In  as-  / 
ButnpHii  and  oilier  aciioub  on  contracts,  when  tite  plaintift'  tie- 
^es  and  does  not  confess  and  avoid  the  plea,  this  replication  i& 
fi«quent ;  as  that  the  defendant,  was  not  an  iQ&nti(/)  or  that  no 
tender  was  made)  &c.(m),  so  to  a  plea  of  accord  and  satisfac- 
tion»  the  phiintiff  may  without  any  protestation,  reply  either 
that  the  defendant  did  not  deliver  the  pipe  of  wine  in  sada&c- 
tion,  or  that  the  plaintiff  did  not  accept  the  same  in  sutisfac- 
tion.(«)  So  in  actions  in  form  ex  deiicto^  in  general  when  ihu 
plaintiFT  denies  any  aflegtition  in  Uie  plea,  the  better  and  short- 
er method  is  directly  to  deny  the  fact,  without  a  formal  tra- 
Terse*  and  to  conclude  to  the  country Xo)  <Thua  if  the  defend- 
ant has  pleaded  defect  of  feoceSy  or  a  prescriptive  right  of 
conimon»  or  of  wayj  or  a  license*  instead  of  inducing^  the  re* 
plication,  w|th  a  repetidoa*bf  the  declaration,  as  by  saying  that 
the  defendant  of  his  own  wrong  committed  the  trespasses  or 
other  matters  complained  of,  and  then  adding:  a  formal  traverse, 
and  concluding  with  a  verification,  (in  which  case  there  must 
be  a  rejoinder  reasserting  the  mailer  of  the  plea,  although 
there  has  already  been  an  affirmative  and  negative^)  the  pro- 
per *way  is  to  say  ftrecludi  noii,  because,  &c.  at  once  and  im-  ♦  593 
mediately  denying  the  defect  of  fences,  or  the  obligation  to 
repair,  or  the  prescriptive  right  of  common,  or  way,  or  the 
license,  and  concluding  to  the  country ,(/<)  ii  must  l)c  ad- 
mitted that  it  is  every  day*s  practice  in  these  cases  to  reply 
with  a  formal  traverse  and  verification,  but  it  is  a  practice 
tending  to  unnecessary  repetition)  and  useless  expense*  and  it 


(./)  Plowd.  C76.     'iSii.nul.  103.  n.      («)  Pofrt,  yuL  8.  ftW.    UU  KnL 
l.a.     Sec  ihc  forms   Tlowd.  STTd.    105,  10». 
Com.  Dig.  Pl«:a*ler,  N.  (o)  1  Saund.  103.  b, 

{k)  8e«  dit  forms,  post,  vol..fi.'  (p)  ISuund.  IdS.lf,  iBuri'.m 
644.  aWentw.ldS.  See  the  fyema,  poit,  jvLiL  KO  t» 

(0  Post,  vot  fl.  594,  6$2. 
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jr.  fU^.  mgr  be  lioped  dwt  the  otervettons  of  the  leaiaed  ediior  ef 

Sdlj.  Denial  Saunderi^  HefiortSy{q)  will  have  the  effect  of  altering  the  prac 
lice  which  was  reprobated  c\cn  in  the  time  at  IVUliam 
III  (r)  and  in  the  ixi^n  of  Geo.  II.  was  considered  by  iho 
court  iu»  an  antiquated  mode  of  pleadings  teudiug  lo  untieccv 
sary  prolixity,  and  was  said  to  have  been  altered  <if  late^)  la 
this  descrifttioii  of  rejiUcaticOt  care  must  he  takeoi  M  tA  al* 
tempt  to  put  io  issue  any  immaterial  matter.(/) 

Sdly.  A  formal  travene  of  the  matter  alleged  in  the  plesi 
and  concluding  with  a  verification*  is  rarely  necessary ;  fur  we 
have  just  bccii  llu.L  V. hen  the  plaiuuil  is  al  libcriy,  willioul  iii- 
troducmg  any  new  mailer,  to  <!eny  that  allej^ed  in  ihc  pica,  he 
way  and  indeed  should  conciaeiy  deny  itj  and  conclude  to  the 
country ;  btU  ^en  it  U  nccestary  in  the  refilication^  or  otker 
fiUading^  to  o&ew  a  title  in  thefikuntifft  or  to  introduce  new  ma^ 
ter  ineonuBtent  vfith  that  $tated  by  the  other  fiarty^h)  or  where 
there  are  two  aflirmativesi  which  do  not  impliedly  negative 

^  594  each  otlier^  or  a  confession  and  avoidance  by  argument  *only» 
a  traverse  ie  nece«tary,  for  otherwise  pleadings  would  run  to 
infinite  prolixity.(c)  Thus  where  the  defendant  alleges  uiaiu 
in  Jtj  from  whom  he  claims,  the  plaiiuitT  cannot  in  his  repli- 
cation allege  teimn  in  from  whom  he  claimst  without  either 
traverungi  or  confessing  and  avoiding  the  seisin  alleged  by 
the  defendant  t(d)  so  where  in  replevin  the  defendant  avowed 
as  for  a  distress  danmge'feaHait^  and  the  plaintiff  pleaded  b 
bar  a  right  of  common  in  mx  acres  of  land»  alleging  that  the 
lacue  in  guo  was  parcel  thereof,  and  the  defendant  replied  that 
the  plaintiff  formerly  had  common  in  forty  acres,  whereof  ihe 
said  six  acres  were  and  are  parcel  and  all  lying  open  ioi;cther, 
and  that  ihc  plaintiff  before  the  distress,  purchased  two  acres 
parcel  of  the  said  forty  acres,  whereby  the  right  of  common 
became  extinguished^  as  this  replication  did  not  confess  and 


(9)  I  Swind.  tOS.  b.  m  l»  when  a  traverse  it 

(; )  t  M.  Uavm.  C4l.  general,  see  Com.  Dijf.  Pleader,  G.  1 

(«)  1  DuiT.  jI'O.  to  %i.    Bac.  Abr.  PleM  aod  Ptewtiafr 

(0  Ante,  58G,  5&r.  H.    I  H.  BI.  3/6  to  412. 
(6)  When  necessary  to  theur  a  ti*      {jl)  Cro.  EUs.  30.    Cro.  Jan.  6S8. 

tfomereplieetioo.  Com.  Dig.  Ptead*  Cro.  Elis.  651.  eC«.t9.  b. 

rr,  F.  13.  G.  3.  3tS»      Coffi.  Oig^  Pleeder>  O.  fl^  a 
(c)  1  Wilt.  S55.  1  SmumI.  83.  q.  & 
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avoid  the  plea  in  bar,  it  was  held  bad  lor  not  traversing;  the  i/.  The  borhf. 
right  ot  common  in  aix  acres  only  bo  if  acusiom  be  plead-  Denial 
ad*  wiMber  g«iiokii  repngwoit  to  it»  cannot  bo  ropliod  withoat 
a  tr»T«rae»  but  a  csatom  or  matter  conaifllent  with  it  mi^.{/) 
hk  real  aciioiiSt  and  in  ffure  imfiM  the  plaintlir  (then  called 
Ike  demandant)  must  frequently  state  a  title  in  his  replication 
inconsistent  with  that  of  the  defendant,  in  which  case  a  tra- 
vel sc  is  necessary  j(^)  *bui  in  personal  actions  it  is  not  in  ge*  ^  595 
nerul  neceaaary  to  state  a  title  in  the  replication,  when  the  de* 
fiendant  by  bis  plea  admits  tile  plaiatlff  to  be  in  pa9§euionf 
wMcli  is  saffident  agatast  a  wrong  doer  as  if  in  tieapaaa 
fvarir  eintmnf^gk^  the  detedant  plead  that  £  i^wAs  seised 
in  ^  of  the  i9cit4  in  quo^  9kA  enfeofflfid'  O  Hy  who  therebf 
became  seised*  and  bein^  so  seised  cuti  i  lied  ihe  defendant, 
by  which  he  became  seised  until  the  pluiutiiV,  claiming  by  co- 
lour of  a  prior  deed  of  feoffment  made  by  M  J:>\  by  which 
notlung  pussedt  enteredi  fcc.  here  the  plaintiff  may  well  tFA« 
verse  the  feoffment  supposed  to  have  beaii  made  by  J£  to 
6  without  makbg  dtte,  because  the  defendant  admits  the 
plaintiff  to  be  in  possession  by  virtue  of  what  amounts  to  SD 
estate  at  will,  but  if  the  plaintiff  were  to  traverse  the  title  of 
£  F,  then  he  must  suic  iiis  own  title  and  conclude  with  a 
traverse.Ci) 

When  a  iormal  traverse  is  adopted,  it  ought  to  be  introduced 
vrith  a  proper  Utie,  or  induumentJ^k)  Where  no  new  matter  is 
Stated  in  the  replicationy  and  a  formal  traverse  Isadoptedi  (thoagli» 
as  we  have  seent  unnecessarllyO  it  is  usual  in  trespass^  after  the 
words  ftreetwH  ii on,  8cc*  to  induce  the  traverse  with  the  allegation^ 

that  the  defendant  of  his  own  wrong  committed  the  trespasses 
"  complained  of  in  manner  and  form  as  the  plaintiff'  hath  com- 

plained  against  the  defendant,  without  this  that^^*  £cc.  denying 
the  right  of  common,  orway.  Sec.  as  stated  *in  the  plea,  and  con-    '  ^ 
eluding  with  a  verification ;(/)  but  where  new  msater  is  t^Oe 


(e)  1  Leon.  40,  44,  Con.  Dig. 
Header,  O.  'i. 

(/)  1  Wils.  m  Bm.  Abr.  Pleas 
and  Flcftding,  H. 

Or)  Cra.  Bits.  «90.  Com.  Di;. 
Flesder,  F.  18w  Com.  1%  Fteadcr, 
31. 10. 


•  (/<)  Id  ibid. 

(0        llie  case  "0  roi)li:»m,  1,  2. 

\k)  Com,  VY^  I'lcadcr,  (.  it*. 

(/)  Sec  lireecdenl,  HMNt.  Exit, 
tt^  693.  Co.  Eat  656.  W«  bare 
jnrt  woa  tliut  a  fiavnuilnivvMolsnot 
aecesnvy  in  this  «asp. 
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J7.  TTke  botfy.  stated  as  inducement  to  the  tniverse^  it  must  appear  to  be  suf* 
fftho^Ty    ficient  in  substiUicc  to  defeat  the  opposite  parly's  allei^-ation, 
and  if  a  dcrective  title  be  shewn«  the  inducement  will  be  bad^ 
though  in  stating  it,  so  much  certainty  does  not  appear  to  be 
requisite*  as  in  other  parts  of  ple^diyg*  because  it  is  seldom 
traversable,  the  other  party  being  In  general  conipelfable  m 
his,  rejoinder  or  other  pleading*  to  adhere  to  his  own  allege- 
tion»  which  has  been  travoraed.(m)   The  usual  words  of  the 
beginning  of  a  traverse  are,  **  without  this  that,"  kc  {absque 
hoc ;)  hut  any  words  amounting  to  a  denial  of  the  allcgaiiori  of 
the  other  party  are  sufficient,  as  "  rt  non**  fccc.(n>    The  tra- 
verse must  neither  be  too  large  nor  too  narrow ;  and  though  it 
is  in  general  in  the  negative  of  the  words  of  the  plea*  yet  time 
and  place,  or  other  matter  when  immaterial  mu^t  not  he  in- 
cluded ;(o)  the  words  in  numner  and  fvtrn^  as  the  delendaDt 
bath  in  his  said  plea  above  alleged*  may  be  added,  for  they 
only  put  in  issue  matter  of  substance. f  /?)    The  conclution  must 
in  gcnctul  be  Will;  a  verification,  unless  where  no  new  matter 
is  stated  by  May  of  indticemenl.  or  where  the  traverse  con\- 
prises  the  whole  matter  of  the  plea,  in  which  case  it  /nay  be 
m  597      *(o  the  country.(9)   it  is  a  general  rule  that  there  cannot  be  s 
traverse  after  a  traverse  where  the  first  was  material,  and  of 
matter  necessarily  alleged  i(r)  as  if  the  plaintiff  has  declared 
on  a  seiun  in  fee  in      who  granted,  &c.  and  the  defendant 
shews  a  seisin  fiur  autre  vie,  and  traverbt^  ihc  sci^^iii  in  fee, 
the  plaintiff  c.  Ill kjl  wulvc  such  traverse,  and  traverse  that  he 
was  seised  /. ur  autre  ^/r,  for  this  would  be  a  departure  from, 
and  desertion  of,  hh  prior  allegation,  and  the  parties  are  not  to 
goon  ad injimtum.{fi)   In  some  cases,  however,  a  tiuverse may 
be  taken  after  a  former  apt  and  pertinent  one  ;  as  where  in  a 
transitory  action,  there  is  a  special  local  justification  with  a  tra* 
vers^  of  the  pUce  laid  in  the  declaradon,  the  plaintiff  may  either 


(m)  Com.  Dig.  Pleader,  G.  9a  {q)  t  Sannd.  t09.  a.      Dong.  4<t. 

WTicn  net,  see  Ul.  G.  IT,  18.     t  (r)  0>ifl.  Dig.  Plcaficr,   G.  17- 

Satind.  22.  n.  2.                        '  Vaughan,  62.    I  H.  Rl   .176  to  412. 

(«)  Cora,  Dig.  Pleader,  G.  I.  '  and  sec  the  reasons,  4  T.  R.  -139. 

(a)  Atit^  586^  SSr.    Bac.  Abr.  though  the  decUion  was  reverted  ia 

H.5:  $XR.967.  8H.Blttft 

V    T    n.  5.   Hardr.  99.  Com.  (a)  Id.  iWd. 
Di«%  i'lcatkr,  G.  1. 
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jolirin  the  defendant's  traverse,  or  traverse  the  special  jtistifica-'  //  The  Wy. 

tion,  for  in  this  case  the  phicc  laid  in  the  declaration  bein?  im-  *?y-  Denial 

*^  ^        of  th«  plea. 

material,  the  plaintiff  is  not  fvnii  il  by  ii        and  the  same  nilc 

prevails  where  time  or  any  other  inimaterial  matter  alleged  in 
the  declaration,  is  traversed  in  the  plea.(v)  And  |f  a  traverse 
-  be  of  matter  immaterialf  or  df  an  inference  of  law,  or  not  to 
the  substance  and  point  of  the  acdion,  the  othei-  [j  .ii  ly  may  either 
demur  specially,  or  may  pass  it  by,  and  tender  another  'tra-  598 
verse  iind  the  kiui^  h  allowed  to  take  a  traverse  after  a 
traverse,  where  his  title  appears  by  office  or  other  matter  of 
record ;  thouf^h  if  it  do  not  so  appear,  such  second  traverse 
cannot  be  taken,  (v)  A  defiret  in  a  traverse  can  only  be  taken 
advantage  of  !^  special  demuTrer ;  and  therefore  it  was  decided, 
thMi  where  the  inducement  to  a  traverse  confesses  and  avoids 
the  other  party's  title,  the  traverse,  though  idle  and  had  on 
Special  demurrer^  is  aided  upon  a  jreheral  demurrer,(x)  and  an 
immaterial  traversei(y)  or  the  want  of  a  traverse  when  neces- 
sary, Is  aided  upon  a  general  demurrer^  and  by  verdict  or  plead* 
ing  over.(z) 

With  respect  lo  a  replication  dcnyhif^  the  effect  of  the  plea  sdly.  A  tic- 
and  shewing  a  /tariicular  breach.^  without  conies&ing  and  avoid-  jjlig  JSroS* 
ing  the  p!ea,  it  most  frequently  occurs  in  debt  on  a  bond  condi* 
tioned  to  perform  covenants,  &c.(a>  The  rule  is«  that  in  all  cases 
(except  in  the  case  of  an  award  which  stands  upon  a  particular 
ground,)  when  the  defendant  p!c..ds  nuutcr  of  excuse,  wliich 
adn/us  a  non-pcrformanre,  it  is  suilicient  if  the  plaintiff  deny 
the  plea,  and  he  need  not  assign  a  breach  in  his  replication  ; 
but  it  is  otherwise'  where  the  defendant  has  pleaded  perform- 
snce  \(b)  in  the  latter  case  to  a  plea  of  general  performance  of 
fbe  condition  of  the  bond,  the  replication  must  state  the  bi'eacli 


(S)  1  8«iiimL  S8.  n.  fi.  Cora  Biff.  -  (w>  Vsa]^aii,69.  Coin.Dir.  PMh 

Plead«r,G.  18.   Bac.  Abr.  Pleats,  H  cr,  G.  17. 19. 

4.  Lutw.  im    IK.  Bl.  4()3.    4  T.      (r)  I  Saund.  207.  n.  5. 
R.  43'»,  440.  rcvened,«ee5  T.  &.  367.  CJom.  Dig  Plewier,  f  ;.  22. 

SH.  BJ.  (f/)  I  Saund.  14.  n.  2.   4  Ann-c 

(t)  Id.  ibicL  .10.  s.  I. 

(tf)  9  H  81.  188.  1  Saiinil.  92.  a.  ^  {z)  Com.  D«.  PlMHter,  G.  SSL  t 

5.  C  om.  Dig;.  Pleader,  G,  19.   B«s.  Saund.  14.  o.  S. 

Abr.  Fkai,  IL4b  1  U.  BU  408,  m     {a)  Com.  Di-  Pkader,  F.  14, 1$. 

(6)  WiUes»  ISt,  IX 
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S9#»  FORMS  AND  PARTS  OF  REPLICATIONS 

//.  Thr  body,  with  •purucuUrity,  and  should  conclude  wiih  a  veiiftcalion,  m 
«^'Ar  plSi?*   order  that  the  defenilant  may  huve  an  opportunity  of  an«veritog 
it  i(c)  and  In  debt  on  a  bond  ccmditioiied  for  the  perfergianoe 
of  an  award,  if  the  defendant  has  pleaded  no  awaidt  the  lepi* 
oaUon  must  state  the  whole  of  the  award  verhaikih  and  aiao  aa^ 
ti^  a  breach  \{d)  vaA in  the'  case  of  honda  affceted  by  the  8tli  and 
9lh  IVm.  II I.e.  11.  s.  8.  the  pLiiuin"  should  slate  in  liis  replica* 
tion,  or  sus^j^est  in  case  non  c:tt  factum  be  pleaded,  all  the  breach- 
es of  the  bond«  &c.  on  which  he  means  to  rely.(<?) 
ddir.  Confe*.     The  third  description  of  replication  admits  either  in  wordl 
draflTor^tbe  or  in  effect,  the  bet  alleged  in  the  plea*  and  av«ida  the  eflbcC 


of  it  by  Btadn^  am  matter;  and  ifak  repliciite  fmifomSif  oc* 
curs  in  practice ;  thus.  If  infancy  be  pleaded,  the  plaintiff  mmf 

reply  that  the  goods  were  necessaries,  or  that  the  defendant  al» 
ter  he  cuiuc  of  age,  raliiiied  and  coufii  uicd  the  pi  oiniae  ;(/") 
or  in  replevin,  to  an  avowiy  by  «  Ireeholder  for  a  distress  da- 
magc/eaaant^  tlie  plaintitl  may  plead  in  bar  a  demise  to  kiim 
from  the  defendant ;( ^)  or  in  treapass,  where  the  dcfondst 
has  pleaded  «on  aumU  deMttne^  the  plaintiff  admitting  that  he 
made  the  first  assault,  may  reply  showing  that  it  was  jnatifiiK 
fate  ){h)  so  to  a  plea  justify  tng  under  a  warraiK  upon  an  Infecmo- 
0  600      tion  for  treasonable  practices,  for  which  "offence  the  plaintiff 
had  been  admitted  to  bail  by  the  Chiel  Justice  of  the  king's 
Bench,  the  plaintiff  should  confess  and  avoid  the  plea  by  it;piy- 
ing  a.  tender  and  refusal  of  bail       and  to  a  plea  of  tiberm 
ttntmentunty  the  plaintiff  may,  aa  in  raplefftn,  reply  a  demise 
from  the  defendantfU)  or  fixmi  some  person  aeiaod  of  the  oataie 
helbre  the  defendant  had  or  claimed  to  haifo  any  inteiM  in  the 
hcuB  in  quo      dr  if  the  defendant  has  joaflfied  under  a  de* 
misei  he  may  shew  a  notice  la  (|uit,  or  to  a  justification  under 


(e)  f  Bwr.  m  1  Strnd.  UM,  UH.  </)  Post,  vol.  2.  5M» 59S. 

Post,  vol.  2.  62*2,  623.   Cora.  Big.  (jr)  Fo«t,T<)l  2.  634. 

Pleader,  F.  14, 15.    2  New  Rep.  ^C,X  (A)  Post,  vol.  2.  642,  UX 

(J)  Post,  vol.     619.    Willm,  12.  (0  AoVe,  iC3.   3  BL  Rep.  1155. 

S  8waiL  6«.  li.  m.  S.   1  8dk.  73.   1  {k}  Pbtt,  fOL  &  6ML   WiUes,  US. 

Bur.SSl.  i  9«OMi.317.  mn.tlc4  IEut,8ll 

(  )  See  1  StfUkd.  5S.IU  1.  9  Bswid.  (0  WHIet,  ns.  Dyer,  in.  k 
187.  tun.  2. 
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1  4k(tnutikamigt;fiaimty       i«pl)r  a  subsoqiieDt  •conifer-  //  '2'he  body, 

III  r^ii^tiontof  this  detcfipdon  it  Is  necessary  tbst  the  nuh         of  tlw 

tevL.,  p  u  tb  of  the  tlefendaiu's  title  be  i  dmiiicd  either  in  terms 
or  lu  eticct  iC»)  and  it  is  not  unusual  to  ttcUuii  Uie  nuttcrial  facts 
aUige4  in  tberdftfiBQcknt's        iQ  esfiress  tienns,  by  sutiag 
after      weids  J^eeiudi  tmif    thut  ahbougb  true  It  is  that  the 
end  ^deoiee  wss  made  to  the  asid  defiuidant,  as  in  his  sidd 
plea  is  aliened}  yet  for  replicatioo  in  this  behalf,  the  said  ^ 
"  piaintiff  in  fact  saith  Lhai,"  bcc.  bin  where  the  plaintiff  in  the 
subse  jueni  part^of  hU  replication  claims  immediately  from  the 
deiend^tf  or  acatea  generally^    that  be&>re  the  defendant  had 
amy  tbm^  in  the  /som  m  guA^**  fcc.  tida  form  appears  uiine« 
€«Maryi(«)  thouf^^h  it  may  be  advisable  to  adopt  it»  when  the 
plaintiff  cUinns  title  from  a  party  alleged  to  have  been  seised 
in  fee  juior  Lo  tiie  party  *under  whom  the  defendant  claimed. (/^)  ♦ 
When  the  repUcaiion  completely  confesses  and  avoids  the  de* 
fendaiM'a  pleat  it  ahouid  not  ooncUide  with  i  trayerae«(^)  and 
there  bt  w  occaaioo  .to  g^ve  colour  to  the  defendant  in  this  re- 
flation Kr)  though  as  it  Intradiicea  new  matter,  it  must  con* 

elude  witii  a  verification,  in  order  (.hat  the  delciidaiii  iwj.y  luive 
an  upportunity  o£. answering  it.(«)  A  icpiication  oi  tins  nature 
must  confess  as  well  as  avoid  the  e£fect  of  the  defendant's 
plem  end  if  the  plaiiiitff  rely  OD  aoin^  excess,  as  an  impri- 
aomnMit  onder.eolour  of  fupcess  after  e  voluntary  escapet  thia 
matter  should  be  new  assigned*  and  not  replied  ;(t)  for  a  r<»* 
plicauon  laust  always  state  matter  wiiich  entitles  the  pLinuff 
to  his  action  fur  the  aame  trespasses  which  are  mentioned  in 
and  attempted  to  be  juatified  by  the  plea,  of  which  desciiptioii 
repUoslMmt  of  new  matter  ahewing  that  .the  plaintiff  is  a 
trespasser     initio  /(v)  but  when  the  plaintiff  relies  on  tres- 
pu^^es  different  from  those  pleaded  to,  he  must  new  aasign.^u) 


(m)  3  Wils  'y)  (r)  1  Ewt,  312. 

In}  Dyer,  Ift.  b.  Sir  W,  Joneti  (•)  i  S,iun<!.  103.  inmHi. 

552.  (f)  2  W  lis.  3,  4.    '2  T.  I{.  172. 

(o)    Id.  ibid.  Post,  vol.  2.  648.    1  i^v)  I  baund.  300.  a.    3  Wiis.  20. 

East,        m  3  T.  R  »7,  figs.  I  H.  Bt  5GU,  561. 

(  py  Id.  ibid.  Sir  W.  Jmm,  3SS.  (tt)  8  Wils.  4. 

Cv)  <  Saund.  33.  n.  4.  3  Saund.  SI. 
a.  8.   Cum.  Dig.  Fkater,  S  G.  3. 

Vol.  I.  [  5S  J 
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//.  77w  body.      The  Jhurfh  descnpilon  of  replication,  ii  it  may  be  so  termed, 

Miiij^iiaciiu     ^*  ^       attignmtu! X^v)    Though  a  replication  mustnoi  depart 
from  any  materiai  alle^tlon  in  the  deciamtioai  yet  where  thm 

*  602  b  an  emsrvr  ple:i,  either  at  to  *tfae  wlK»le  or  a  part  of  the 
cause  of  action,  the  plaintiff  may  avcdd  the  effect  of  h  by 
•/afrrf^- the  injury  for  whirh  he  meant  to  declare,  with  more* 
panku'urifu  autl  cctu.inty,  consistciniy  however  with  the  more 
gcin  rul  complaint  in  tljc  dccliiration  ;  and  this  is  termed  a  mv> 
or  novel  a9uignment^  and  may  be  either  ab  lo  amCf  pi«ice»  or  any 
other  circumstance)  when  mateHuLii:)  It  is  frequently  necev 
Bary,  in  order  that  the  defendant  may  hate  nodce  of  the  real 
ground  upon  which  the  plaintiff  proceeda  and  when  from  the 
nature  of  the  action,  as  in  trespass  ffwtte  eiautum  frrgit^  the 
dccIai  uLiuii  \ii  tiO  ii  uiiit  d  us  to  be  cupi.bie  of  cuvei  in.;  sever...  in- 
juries, coniniittiH'i  at  diflcrcni  liiitta,  or  in  ciinctent  p.  r<s  f»f  a 
clo.%e,  £:c.  the  piaii  iirT  I'^iy  Ircquenily  reply,  not  only  denying 
the  right  of  commju,  or  way,  kc.  stated  in  the  plea,  but  also 
new  absii>nio^  titrS^Ktsses  commitied  at  diil^reni  thnea  or  in 
diflvrent  p<:ns  of  the  close,  to  those  mentioned  b  the  ptei^z) 
But  where  the  nature  of  the  act  complained  of  b  tingbp^  or  die 
plea  does  not  at  all  meet  the  declaration,  or  the  pUamiff  does 
not  mcaii  iw  (U:.puic  it.  as  if  it  justify  a  ii  e^pass  in  some  other 
place  ot  the  sume  n.imc,  or  a  (iilVcrcni  abi>«uli  lo  that  intended 
to  be  compiuiiicd  of,  the  plaintiff  should  in  that  case  merely 
new  assign,  wiihout  traversini;  any  part  of  the  plea.(a)  A  new 
.  assi^ment  may  be  made  in  most  actions*  whether  in  Jbrm  er 
contractu  or  ex  deHcto^b)  but  it  more  frequently  occurs  in  tres- 

^  603  pass ;  and  in  'replevin,  as  the  plaii^tiff  must  shew  the  place  in 
certain  where  the  taking  was,  it  is  said  that  there  can  be  no 
new  <tbsi  ;hnient  as*  to  the  pKvec.vCj  If  to  an  action  cA'  ny  -Mrn/uit' 
for  j^O'jus  s'tM.  tlic  defcmU.nt  has  pleaded  a  judy^raent  recover- 
ed, and  in  lact  liie  pLiniilf  has  obtained  a  judgment 


(w)  As  to  ncM'  SIX-:;; mifnts  in  ge-  (f;)  '  H.  Bl  562. 

mT;tl,  see  1  Sa'nul. 'J'  !'  n  fi     Viu.  (;)  1  S:>m»il.  .il»0.  i»i  n«/«*^ 

AUr.  til.  Tr«  >.|i;ist.,  U,  a.  4  iic  tit  N'<»-  ('0  I  Sauucl.  3<,>U.  a. 

v«l  AMi^iQicht.  Rtv.  Abr.  Trv^i  .  ,  (A)  Vin.  Alir.  K<Td  Aasigamcau 

1  't.  '2.  Com.  Di;;.  I'IciMtor.  .1  >l  3i.  pi.  4,  $.   Buc.  AKr.  Tfxtpam,  L  4.  S-' 

Scc  t!u  (  :  :  ,>,  posv,  v<.l.    GStto  057.  (r)  Frctfin. 

(x)  3  lii.Com.  Jll. 
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tar  actioDy  tbo^gb  for  diffenpt  goocU  and  cautei^  of  action*  JX  n« 
Ihe  pkintiff  ought  not  to  reply  nui  del  record,  but  should  ne«r  ^' 
Miign  tint  hb  preaont  aeiion  b  brougbi.  for  ihe  noD-perform- 
ance  of  other  and  dillcrcnt  promises  (r/)    ho  it  in  case  lor  tlic 

puUiicaiioii  oi  u  iibei,  wiiliout  mciUiuijui^  the  particuiar  pcr- 
son  lo  wl.om  ii  was  pubu:»lied)  the  deiciiduiit  hus  pleaded  that 
he  pubiisbedit  Uwliilly,  as  to  inemucrs  of  a  coinmiltec  of  the 
housie  ol  GommoBSi  and  tbo  pUinuflf  proceeds  for  a  pubiication 
to  other  penona  noi  members  of  tbe  cominttteet  he  should  re- 
ply or  rather  ubw  iisaign  aoch  illegal  publication.(r )    bo  iii  un  ac- 
tloD  for  an  escupe,  if  the  defendant  plead  a  negiigent  escape 
and  volunlary  return,  the  pUimitV  siK  uld  nuw  assign  a  suosc- 
qii€Ui  escape  ;{J  )  and  ii  it)  rase  for  dssiurbance  of  u  ri^iii  of 
common,  by  culling  turves,  the  dciemiunt  piCiid  ttiat  iie  cut 
the  turves  us  servant  oi  the  ioru  of  ihe  maoon  tike  piuiniilT 
may  new  assign  thai  ^  defendant  cut  otiicr  turves  for  sale, 
and  not  (or  the  use  of  tbe  lord.(f  )   It  is  a  general  rule  that 
where  the  delendan^  has  committed  several  trespasses,  either 
wpon  the  person*  personal  prupetty,  orreul  pr(>|)crty  of  ano* 
tl»er,  some  of  which  were  ju.iiiftable  *und  oiLcr:>  noi,  and  the        #  504 
action  i^  brought  for  those  trespasses  which  were. not  justifi- 
able) but  the  defendant  by  his  plea  answers  those  only  which 
were^  then  the  plaimiir  should  new  a&sign.(/i)    i  bus  in  an 
action  of  trespass,  if  there  have  been  two  assaulist  tbe  one 
justifiable  and  tlie  other  not»  and  the  declaration  only  contains . 
one.couAt  for  an  assaulty  and  the  defendant  pleads  ton  atmult 
demewne^  tlie  pJikiuti(r  should  new  assign  the  illegal  assault  ;(i) 
Lui  if  there  arc  as  many  couiits  ;is  ihet'c  were  assuuhs,  8cc.  and 
some  of  them  cannot  be  justified,  the  i)luintlfr  nuiy  prove  tiiose 
t  without  a  new  as^gniuent ;  and  it  would  oiien  be  injudicious 
Ui  such  case  to  new  assign ;  for  where  tbe  declaration  contains 
just  aa  many  counts  as  are  equal  to  the  number  of  assaultSy 
Icc*  as  where  there'  have  been  two  assaults^  &c.  and  there  arc 


{d)  Post,  Tol.  a.  CSifc   6  T.  a.  60r.      (n  1  Saund.  209.  a.  n.  6.    2  Sruiii!. 

3\Vciitw.  151.  5.  iuHe  .1.  ftt  coiicluHlun.   2L<I.  Kariu. 

(<?)  2  Saund.  1015.     UuJI.  N.  F.  17.     1  Enp.  liep. 

(/)  I  B.  &  P. 4134  3S.    6  McNl.  \\r,     1  8et«ryti,  X. P. 

(      U  Uic9,  6t9»  690.  39.  arc.   Cro.  Car.  51^  515,  <tnira^ 

(h)  1  Sft«Qd.  S99.  a.  n.  fi.  not  hv. 
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U  T%t  im^  t^o  counts  asifl  tlie  delMMt  jrtvdtellw  gWMMi  iwmn  tB 

4tbhr  New     w)ioit;  decluraiiou-  uikI  a  iu^^Liliciiioi)  lo  one  ot  the  toum?*,  th^ 

WlUniWCIIuri 

pluinriff  ha<i  belter  put  ttie  jubsiijcuiioii  in  i^siic ,  omi  iu  c.^i&c 
Uie  defeodaot  proves  it)  give  evidence  ol  the  seooru)  assault 
iqioo  the  second  cotuMf  than  make  a  new  assififtiment ;  loir  if 
tbe  pbiiiiiff  &il  in  tbe  firaaf  of  ite  «llagiiM«  in  Hm  new  tm- 
slgBineoU  ho  ctfinot  lAervaids  lisve  reeonne  to  tlie  Mcoad 
coimtf  becauM  by  the  new  mnftKnrm  be  acknowledisee  that 
one  of  the  assaults,  8cc.  is  justified,  and  has  therefore  abati* 
doned  one  count,  and  relies  upon  the  assi'Uii.  m  inc  new 
^  605  assiignment,  therefore  'he  cannot  avuii  himseif  ol  one  and  the 
iMiie  act  of  assault,  8cc.  both  on  the  new  asvfpimeiit  md  on 
the  second  count ;  but  if  tho  pleintiff  can  prove  two  aeuoiiiy 
&c.  besides  that  which  he  has  wsirsd,  he  might  do  so  upon  the 
second  cottnL(/)  So  if  in  answer  to  a  pies  jns^ifln^  under 
process,  kc.  tlie  phuntiff  rely  on  sn  sasattit«  kc.  he/ore  the  » 
smn^  of  the  writ,  Sec.  or  a/trr  the  return  of  itt  or  after  the  de- 
fcndaiii  was  discharpjcd  by  the  plainiifl'  in  the  ortt^inal  action, 
or  lifter  a  voluntary  e&capet  that  mutter  &hould  be  new  assign- 
ed|(Ar)  and  if  the  answer  to  a  plea  of  son  aMamii  demuM  be 
thet  the  defendant  was  pukty  of  sn  iramodenin  beneryf  ileie 
than  was  necessary  in  self-delence»  It  may  be  put  on  the  m- 
cord ;(/}  and  it  is  net  unusual  in  these  esses  lodetty  the  snfajeei 
matter  of  justification*  and  also  to  new  assign,  though  ibis 
mode  of  pleading  may  be  objectionable  for  duplicity. 
.^^^  In  actions  of  trespass  to  fiersonul  propeny.  ;is  there  may 
have  been  two  takings,  or  two  injuries  coramitied  lo  the  same 
property,  consequently  there  may  be  a  new  assigomeiA 
and  if  in  trespass  ibr  taking  personal  property^  the  detotat 
by  hb  plea  make  a  local  justificationi  the  plaintiff  inef  nevai- 


{j)   L  Saund.  399.  n.  b.  note  6.  2 

T.  R.  try. 

(it)  1 8aaad.m  aadU.  «».  n.  S. 

See  the  precedents  aoci  law,  2  Wlls. 
4.   «  r  H.  1  T'i.  &  post,  \rA.  2.  fi.U. 

{1)  \\  iilcb'  Kep.  17.  n.  b.  scd  quaere 
llTlktbiialdaiOtbeby  rcplicatioo,  in- 


Btcad  of  new  a&ugnmcDt,  because  it 
dievs  tbfl  defeodiat  a  trsipjiwrii 
initM^  1  Saoad.  SOO.  a.    3  T.  R.  M 

1  H.  Bl.  560. 

(?/))  6  Alo<I.  la).  Vin.  Abr  Tn-s- 
pass  U.  ».  4.  pi.  22.  Bao.  Trev 
p«Ms  I.  4.  8. 
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tign  ;(n)  as  where  to  trespass  for  liikiiig  away  the  plaintiff 's  oaks,  U.  The  bod^. 
Hbe  dctendum  ^pleaded  that  the  oaki  were  standing  in  a  certain  4thiy.  New 

iriw  Mtod  tlM«i«  and  jiirifiin  tiifckg  tbtn  vmug  bf  tlw  cm* 
.  MM  of     k  VM  Md  tlMi  Che  piMff  miglit  new  sMga 
tfi«t  th#  mdw  were  growing  in  the  plaintHf ckMe  withio  the 

Tiuiiior  of  H\  and  were  other  o.»ks,  Sec.  liian  (iujse  mentioned 
in  the  plea,  and  in  these  transitory  actions,  not  only  the  place 
but  the  tin«  may  be  made  matmil     the  plee»  and  then  the 
l^hdntiir  mmt  new  eiaign  the  tiespaae  al  enoifaer  ttne.Ce)' 
Id  an  neiioD  for  bteefcfag  end  coledng  the  pluMiir's  heme^  er 
lead*  er  fi»lihig  hk  dnoher,  er  lahln|;  ewmy  hit  giioda»  If  the 
defapdant  plead  a  McentB^  whkb  the  phletiff  had  revohed  be* 
fore  any  of  the  trespasses  were  committed*  or  which  was  coni* 
fined  to  some  particular  act,  and  the  defciuianl  exceeded  it, 
the  plaintiff  muat  State  the  rerocatiea  or  excesi  in  a  new  aar 
signmenM^)  < 
In  tretpeaa-io  rml  ftr^fitrty  if  the  dachifatioii  deea  M  iHle 
nanie  er  abnctato  of  the  eleae,  Ice  with  aiich  prasiahiD  at 
to  efoftd  the  potsibilttf  of  the  defendant'a  hnring  a  cloae«  kc. 
In  the  aame  iNiriall  ef  a  aitiiatar  deaoriptton,  aad  the  defimdaiH 
iuvs  pleaded  iid:-runi  tencmentum^  without  describing  the  cluse, 
the  plaintif!  shoiilfl  new  assii»:n  and  not  take  issue  on  the  pleif 
for  if  he  were,  he  would  fwil  upon  the  trial,  if  the  defendant 
*coiiki  shew  that  any  close  in  the  parish  or  place  stated  in  the      %  gffj 
declwetien  waa  hk  frwhakUf^g)  B«t  wbeve  the  plahmff  and 
jMeadam  agree  as  to  the  close,  the  plaimiir  cannot  new  aa- 
iiggf  e  trespass  mt  tf  ity  Ibr  that  wonM  be  a  depaitore  fiom 
his  declanitioii.(r)    If  the  defendant  professing  to  answer  the 
whole  declaration}  does  in  reality  justiiy  only  pan  of  the  tree* 


ffi)  1  Saandm  a.    Bull.  N.  P.  {p)  \  Saond.  300.  a.  eSMUULi. 

92.     Crt).  Jac.  141.     Freein.  Sd8.    1  conclusioti  of  note  3. 

Salk.  US.    Cbke  «.  Evans,  6  Mod.  (9)  £  Saik.  453.     6  Mod.  119.-> 

190.    GosU.  191.     Via.  Abr.  tk.  Willci,  SiS.  «BI.  Hail.  ifN».  7T. 

Ti«spM»  I7.t.4.      11  tit  Vofsl  R.  aM.  tSsiMMl.8M.ke.  Ather- 

AMtgoDeut,  A.  pi,  9.  ton  v.  Pricliard,  E.  43  Geo.  III.  Com. 

(o)   Id.  ibid.  SLd.  Bsyaik  KMC.  !%•  PleMter*  3M.  H 

iiOT.  110^  ai.  83.  cmtr. 

(r)  1  Saund.  aoa 
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IJ. -The  body  pass  for  wiiich  the  action  is  i>i  uuglu,  ilie  piciiiiun  must  neir 
assii^n  (4S  to  the  residue*  and  it  he  doubl  the  uuih  ot  tl)e  iu«*« 
tii^cation,  should  ako  rc{ily  u>  it  ;  lor  u  t»  ncce&SMry  in  nunjr 
cases  to  traverso*  or  ottei-wite.  answer  the  plea*  and  alao  to 
BOW  aaaign  ^ai  where'  the  deiemhAt  pieadod,  that  the  hooae 
memSoned  in  the  declaratkm  wia  called  C  hoivei  and  one  of 
the  doaes  Bhet  Jert^  and  the  other  Whkt  Jere^  and  that  they 
were  his  freehold  :  the  plaintiff  traversed  that  C  housei  and 
J^/tici-  Acre  were  the  defendant's  freehold,  and  new  assi^^ncd 
the  trespass  in  twenty  acres,  other  than  White  Jcrc^  and  ii  was 
objected  that  the  aew  assignment  was  a  waiver  ol  the  iormcr 
pleadhifa  as  to  all»  and  therefore  the  plaintafl'  ought  not  to  have 
Haverwd  t  but  the  court  held  it  proper*  4br  as  the  defendant 
had  pleaded  to  aeme  of  the  plttces^  in  which  the  phdntiff  ni- 
tended  to  lay  the  trespass,  the  plauttiff  was  at  liberty  to  answer 
that  part,  and  the  (Icfeiidant  should  not  waive  lije  plea  and  p  cad 

^  608  ^'^  >iovo.i>i)    So  'where  an  aciioij  was  brought  tor  tisiiing 

^  ill  the  liver  Ty  bein|^  the  pUintifl'*s  fishery ,  and  tim  Uespo^ 
intended  by  the  declaration  is  for  fishing  to  the  extent  of  two 
miles  and  upwaida ;  if  the  defendant  plead  that  he  ia  aeised  in 
lee  of  ten  acres  adjaiidfiK  the  liver^  and  passciibes  fer  a  fine 
Miery  In  the  rircr^  alang  the  side  of  the  ten  acrasi  the  pfadn- 
tiff  ought  not  merely  to  tra¥erse  the  prescription,  and  go  to 
issue  upon  it,  because  ai  ihc  n  iul  he  \\  ould  nut  iw  pcnniiied  to 
give  evidence  of  any  act  of  fibiiing  by  the  defendant  tiiber 
above  or  below  the  ten  acres,  for  the  question  would  be  can* 
fined  to  the  prescription  only*  but  the  pkdntiff  should  alao  new 
assign,  snd  state  thst  the  trespass  complained  of  waa  pot  oo^ 
he  fiahinj^  in  tlie  river  adjoining  the  ten  acres,  but  also  shove 
and  below,  snd  then  the  defendant  will  be  tmder  the  neo^ity 
of  giving  some  answer  to  the  whole  trespass  ;  and  it  has  been 
observed  that  in  this  case  u  lihout  a  new  assignment,  the  plain- 
tiff would  run  great  risk  of  bcmg  tricked,  for  otherwise,  if  the 
prescription  were  found  for  the  defendant*  the  latter  would  s^* 
ceed  in  the  action,  though  guilty  of  almost  the  wlyle  trespass 
f>r  which  the  action  was  brought.(0  So  where  a  right  of  way 
Is  chiimedy  which  is  disputed  by  the  owner  of  the  close,  and 


(0  Cto.Elis.  Hi.    l8aned.aS0i  (0l8aBBd.m 
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flie  defendant  has  cotninkted  trespasses  in  other  iMrtSt  berides  //.  The  bot^ 
t!iose  over  which  he  ciaitns  the  way,  If  the  defendant  plead  ^'^'jy  ^''^ 
the  n^ht  of  way,  the  ptaintHi'  must  tniveTse  it«  and  Ibrther 

suae  in  a  new  assii^nmeru,  that  the  dcJendant  committed 
•trespasses  in  other  parts  ot"  the  close. (w)  So  where  in  tres-  *  609 
pass  ii  Tyrant  of  a  wuy.  or  of  common,  lius  been  pleaded,  il  the 
defendant  has  used  the  way,  Isc.  in  a-differoat  manner  froni 
uriiat  he  was  entitled  to  do  under  the  grants  the  pbdmUT  must 
new  a9sip:n  \{f9)  thus  if  to  trespass  tfmre  eiamtum  /regit  with 
cattle^  tlie  defcnduni  has  prcsciihed  for  comnioiuililc  cliuIc.  Z^- 
varf  und  coiichant,  und  hus  pleaded  ih^i  the  cattle  mentioned  in 
the  decluration  were  such  cattle^and  in  truth  the  defendant  has 
pti^  oM  such  Citttle*  and  also  other  cattknot /ffonr  and  euuchantf 
thv  \i\umiW  should  new  assign,  stating  that  he  brought  his  «c- 
ti(n>  S.r  depiisturinijT  tlic  common  with  other  cattle,  and  should 
net  traverse  the  Irvuncy  and  couchamy.^x)  'J'hcrc  ore  some 
Tep'tcations  which  rather  partake  of  the  nature  of  new  ussi^- 
inents  than  are  properly  and  strictly  so ;  as  where  the  defend- 
ant has  abused  an  authority  of  license  whioh  the  Jaw  gives 
him.  by  which  he  became  a  trespas^r  ch  ifiHio^  and  then  if  he 
plead  su(  h  iiccDse  or  authority,  the  plaimifl'  may  reply  such 
abuse.(i/)  Many  of  the  rcplicuiions  contessinj^  aad  avoiding 
the  action,  which  have  been  con^dered  are  of  this  nature^z) 
By  new  assigning  the  plaintiiT  may  frequently  obtain  liitt  coitsy 
Ivhich  otherwise  he  would  not  recover ;  thus  on  a  plea  of  not 
guilty  to  a  new  assii^nment  of  extra  vutm^  the  phuntiff  though 
he  should  obtain  a  verdict  for  less  than  forty  sh ii in i!>8  damages, 
is  entitled  to  full  costs  without  a  judjjc's  •certificuie,  unless  the  *  610 
tray  pleuded  was  set  forth  by  metes  and  bounds.(r) 

In  point  of  firm  there  are  two  modes  of  introdudi^  tlic 
mutter  new  assigned.  If  the  piainiifT  traverse  the  plea  as  well 
as  new  ussignsf  after  framini^  the  replication  tu  the  pica,  as  iu 


(u)  I  Saimd.  300.   300.  a. 
(w)  I  Sattnd.  30O.a. 

.9cc  Ante,  568 

(y)  18aand.ma.  8Co.lW^  5 


WiU.  'iO.    3  T.  11.  1292.    1  ii.  Bl. 
555.    1  T.  R.  SS8. 
(s)  Ante»60t. 

(z)  Tidd*8  Pimc.  3d  edit  885.  4tk 
edlL887,888.  lEut,a5I. 
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//.  Thr  boihj.  ordinary  cases,  the  form  runs  thus  i{a)  "  And  the  said  pjainiiff 
^iJjj^^^^Jl^^       Im  ilier  sailli,  that  he  exhibited  his  bill  s^dinst  the  &,ad  tie- 

^  ieadant}  and  brfjiigiit  Im  iicite  tborcnpoa  not  onfy  for  the 
mid  imnl  impMet  in  the  mM  Meond  {rieaMiitioii€d,«Hi 

«tli6frin  «teinytedtp  be 

*^  fenduit  on*  Ice.  al*"  Ice.  (staiiog  the  auitter  new'iiaiigeed  $X*) 

but  if  the  plaintifr  merely  new  assigns,  then  the  form  is  thus  x 
**  And  as  to  the  said  pica  of  the  said  defendant  by  hnn     i  oiid- 
ly  above  pleaded,  tlie  suid  pidiruid'  saiih,  that  he  by  re^^on  ot 
any  thing  by  the  said  defendant  therein  ailcgedi  ought  not  to 
«  be  bamd  frem  having  and  maiiitainiiit^  hk  afereaaid  acika 
*  thereof^  agabiK  the  aald  defcadent,  beci«iiie  be^  lakh  that  he 
^  exhibhed  faia  bitt  againat  the  and  defefidaiil»  end  breiigfat  hie 
^  stiit  tbermipon,  mtjbir  the  aaidseppoaed  tfeapaaaeain  the  Wf 
troclucioi7  purtof  the  said  second  plc«ti  mentioned,  hut  /or  that 
•*  the  said  defendant  on.  8cc.  at.'*  Sec.  (stating  the  niaiier  new 
assigned. )(f)    A  new  assi^niuent  bein^  in  the  nature  of  a  new 
^  611       declarutioQ)  abould  be  equally  certain  ae  to  time,  *place  and 
ether  drevmateiices^d)  and  it  iMtt  not  be  negivtively  thai  the 
tieapaiiee  naenteied  in  the  plea  wena  netthe  aatne  ea  thoie 
for  which  tlie  plaiatiff  eafpaplained*  but  aeme  ether  treiUMniei 
imiit  be  flhMro.(e)   If  tiie  new  assignment  be  in  muaker  cMte, 
or  ptaccy  the  plaintiff  should  give  the  place  a  name,  or  other- 
wise describe  itwitii  some  certainty ,(/) and  whicli  on  not  raiil- 
ty  thereto,  must  be  proved  as  stated  \{g)  and  if  it  bcinthe«ame 
c/M<y  it  ia  saki  the  pumrular  spot  aheuki  be  act  forth  in  audi 
e  manner  ea  tte  a  ptehi  diffarcnce  may  be  perceived  between 
the  place  to  new  aaalgned  and  tint  mentioned  In  the  plea  tOl)  bat 
where  e  tight  ef  way  la  pleaded  it  ia  nwal  to  new  eisign  ear* 


(e)8MthaftnM^|i«|,voL-S.6S^  (/)  l  Sauud.         e.   Vin.  Abr. 

6SS,  656.  tit.  NoTel  Anrigiiment,  A.  Bro.  Trai- 

(6)  Post,  vol.  2.  656.  1  Saund.  .300.  pasg,  203.    Sec  the  fijim,  pwtt  voL  S. 

(c)  See  the  form,  vol.  2  f>5r.    2  <»5f).    2  Co.  6.  a.  18.  b. 

Co.  6.  a.  18.  b.    1  Saund.  300.  a.   S  (^)  Cum.  Dig.  PleHilcr,  3  M.  34. 

Co.  C.  a.  IS  b.  Vin.  Abr.  Trcfpaas,  U.  ».  4.  pi.  I2_ 

(d)  Com.  Dig.  Pleader,  8  M.  M.  tee.  BttlL  N,  P.  89.  I  Term  Reju 
yin.  Abr.  Ti*espa8%  U.  a.4.pL  Id.  47». 

Rnc  Alur.  TreqMHt  1.  4.  2.  i>ytr,  (A)  Id.  ibid.    Via.  Abr* 

S6i.a.  U.«.  4]iL& 

(e)  a  Leon.  y2  Jfort,  voL  2.  652.  n.  t. 
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viamt  HPitlMmt  slMwiag  In  wliit  pitticnlar  purt  of  tii«  Jbnw  li  The  bodg. 

tn  guoXi)  ^'^1^^  ^'^^ 

'  ftfisi|[iimcAtSi 

When  the  defendant  justifies  wider  a  right  of  common,  or 
way,  uc.  at  particular  times  of  the  year,  or  in  parucvilar  parts 
of  the  close,  Sec.  the  plainiiB'  may  new  asbign  that  the  trespasses 
were  comniUted  ^  at  taker  iimi§%  mid  on  otker  oetammt^  and 
^fir  oihfT  and  deferent  fmfpQ^eo  l/lon  tiote  meitdmud  m  th9 
M  fiieas**  or  thai  the  defendant  in  a  greater  degreof  and  irith 
^  more  force  and  violence  than  was  necessary  for  removing 
*• 'the  supposed  obstructions  to  the  said  suppose" I  ^vny,  8tc.       •  612 

cut  down  the  gates/*  &c.(^)  The  matter  new  assigned  must 
be  contistent  with  the  declaratkmi  and  not  varying  from  or 
more  extenaivo  than  the  trespaaaea  therein  onuin«rated((Q  or 
fhoae  which  the  dofendant  has  in  hia  plea  professed  to  anawer ; 
Ibr  a  new  assi^ment  is  merely  to  avoid  the  effect  of  the  plea, 
which  can  only  operate  upon  the  trcs[KibS(  s  thereby  admiucd. 
It  should  also  only  be  of  material  matter ;  aud  ihcreiore  if  the 
l^lea  aet  up  a  right  of  way,  or  cominon»  Sec.  at  all  times  of  tlio 
yeftT)  the  now  anignment  ahouid  not  be  tlwt  the  defendant) 
^  at  other  tiiites,"  Sec.  time  in  that  case  being  immaterial ; 
and  in  an  action  ot  trespass  against  several,  if  some  of  the  de- 
fendanii.  suficr  judgment  by  default,  and  the  others  plead  a  justi- 
fication»  the  new  assignment  should  be  as  lo  aii  the  deiendantSf 
md  noft  merely  to  those  who  have  pkaded^  ibr  that  would  be  •  ' 
tlepart-ure^ai) 

The  eenelmehn  of  a  new  aaaignment  must  be  with  a  verifi- 

<iation,  iu  order  that  the  defendant  may  have  an  opportunity  of 
answering  it,(/j)  and  after  stating  the  matter  newiy  assigned, 
the  form  usually  is  thus:  ^'and  which  said  trespasses  above 
^  newly  asttgoed,  are  other  and  different  trespaaaea  than  the 
aeid  trespaaaes  in  the  aaid  second  plea  mentioned*  and  there* 
in  attempted  to  be  joatified }  wherefore,  *inaanuieh  aa  the  said  0 
defendant  iiath  not  answered  liic  s«dd  trespasses  above  newly 


(j)  Pr.st,  Tol.  2.  656,  057.    8c<l  tW.  (m)  2  Leon.  199.  Com.  D%.  FMr 

Vin.  Abr.  Trcspuss,  U.  h  4.  pf.  3.  cr,  F.  11 . 

(Ar)  See  the  forms,  post,  >-oL  S.CJGy  (/i)  Dao.  Abr.  Trespass,  L  4.  9, 

057.  Liilw.          1  Snnnc}.  103/ 

(/)  y%a»  Aftr.  TretpMh  0.  a*  4  pL 
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//  n,r  hfnlif.  «  assigned,  the  said  pUmifl"  prays  judgment,  and  hU  datrage* 

^^mc'ntL  by  him  susUincd  on  OGcasioo  of  ihc  cominiiling  thcrtrot  ti> 
be  -idjudgcd  to  him,"  8ic.(o)  and  though  with  respect  lo  ihc 
Ihtter  part  of  tltis  concluflkn  it  bus  been  said  thai  U  woaW  h6 
niuix;  cun  cct  \i  ii  were  lo  slop  at  the  words,  ^tthncpartmkok 
«*.  verijicare^*'  wiiiiuui  praying  judgmeiil  a5;ainst  the  defcfldtfA 
for  not  answeniig  the  trespasses  newly  assigned,  when  it  was 
impoB»ti>le  he  should  aoawer  it  before  it  was  alleged  ^/k)  yet 
k  may  be  observed  that  matter  newly  asfflgncd  is  always  cawir 
deicd  as  having  been  already  stated  in  the  declaratiom  and 
consequently  ihe  defend  nu  inu^lit  have  answered  it. 
1      FleniJmgs  A  oew  assignment  bcMig,  as  alicaiiy  observed,  m  ihc  paiune 

thereon.  ^  ^  dedaralion,  and  dismissing  the  previous  pk*^»gs 
from  consideratton,  so  fiir  as  respects  the  matter  newly  assign- 
ed,  the  defendant  should  plead  to  it  .  precisely  as  to  a  declan- 
tion,^/)  cii/Ki-  by  denying  the  matter  new  assigned,  by  the 
pica  of  not  giiiliy,  &c.(/  )  or  by  ans\\criag  ii  by  a  special  piea 
q£  matter  of  jjuhUtication,(<^)  and  he  may  plead  several  pic-s ; 
and  as  the  plaintiff  avers  that  the  trespasses  new  assigned  are 
other  and  different  to 'those  mentianed  in  the  plea*  he  w^tives 

IK  61 4  or  abandons  the  vtrespasses  which  the  defendant  ha»  justified 
ai.tl  iL  is  not  nccc^bary  lo  plead  over  agidn  to  the  new  assigfi- 
incut,  any  maiier  of  jusiiiicaiion  necessarily  covered  by  xu^ 
pka  ;  as  if  common  of  [MSturc  at  all  limes  ol  the  year  be 
pleaded,  and  the  plaintiff  new  asugns  that  the  deieiKlaot  en^ 
ed  at  other  times  \{u)  and  therefore  the  defendant  cannot  pkid 
to- the  new  assignment,  that  the  place  or  trespass^  ucd- 
Uoiicd  therein,  is  the  sume  as  lhat  meniioned  in  the  plea,  and 
if  in  truth  ihey  are  the  sanie,  the  ddendant  should  yW-^d  ix* 
guiity,  and  take  advantage  of  it  in  evidence,  as  the  pUindS 
would  be  estopped  from  proving  any  tresptiss  in  the  satncfibce, 
lcc.(i>)  and  ibr  the  same  feason  the  defendant  caimot  justify  at 

(o)  See  the  fiirm,  S  Co.  G.  a.  18.  b.      (0  Bao.  AW.  Trc«pan»  I.  4.2. 
Ravt.  Kilt.  fi()8.   1*o«t,  vol.  3.  653  to      («t>   Gcmldt.  191.     M«Kire,  Sift 
637.  k  9  Wentv.  Index,  CXXIV.        Cit».  EHx.  590.  S.  C.  *wl  «ee  the  cm 

*     (./)   Iio. .!..>.   I'.il.     Muore,   540.  (v)  I*!.        Viii.  Al>r.  Tn-s^jmss  T. 

C>n.  VAh..  syu.  S.  C.  a.  4      U,  10.    Bac.  A!«r.  Trrsj*:;**,  I. 

(r)  Seothe  form,  jx  t,  vr)l.  5.  Bro.  4.      1  Siioitil.  SUtJ.      115.   Cro.  FUj. 

A\»r.  lit.  Tnf»i)ass,  i>l.  3.vk  355,        14  Hen.  VHT.  4.  -pi.  3;  Bm. 

(«)  Bro.  Al>i%  tU.  Trc'pussi  pi.  168.  Trwi(  ;.s'*,  168.   ^  Hen.          T.  pft^ 
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*m  different  place,  and  traverse  the  place  inentioncd  in  the  new  iL  Tht-lmt^. 
tosienment  \{tv)  and  when  the  plaintiff  traverses  the  uie;t«  as  ^^'^ 
tveU  as  new^signsi  the  defendant  cannot,  as  to  the  matter  an- 
swered in  the  plea*  plead  new  matter,  but  tnust^  stand  by  Iiis 
plea.(x) 

To  the  pica  or  pleas  to  the  new  assiimmcnt,  the  pluiiuirT  rfepUcationtp 

.  .  I<l  •:•  lu  u  tier 

should  refily  precisely  as  to  pleas  to  a  declaration,  and  li  tlie  itMignmcut, 
j>lca  be  such  as  would  require  a  new  assignment  if  pleaded,  to 
a  declaration,  the  plaintiff  should  again  new  assign  to  such 

plea.(r/) 

The  condusion  of  replications  in  parti ctilar  *instance8  has  m 

already  be  en  pointed  out        and  it  niay  lv^-:  c  suiVicc  to  observe  i^^-  '-''/jt.* 
that  wheH  a  rcpiicaiion  denies  the  whole  of  tlic  (icicndant's  pica, 
containing  matter  of  facti  it  shovild  conclude  to  the  country 

w 

thus  :  ^  and  this  he  the  said  plaintiff  pniys  may  be  inquired  of 
by  the  country,"  Sec. (a)  and  it  is  an  established  rule  applicable 
to  every  part  of  pleading,  subserpient  to  the  declaration,  that 
when  there  is  an  liiln  inutivc  on  one  sitlr.  aiul  a  negative  on  the 
Otheri  or  x'/cf  vernaj  ilie  conchision  .'•honUi  be  to  the  country, 
although  tiie  affirmntive  and  negative  be  not  in  express  words, 
bitt  only  tantamount  thereto  ;{6)  and  it  may  also  be  laid  down  uh  a 
safe  rule  that  where  a  defendant  cannot  take  any  new  or  other  is- 
sue in  his  rejoinder,  than  the  matter  he  had  before  pleaded,  with- 
out u  (Icpar'aire  from  liis  plea,  or  where  the  is^ue  on  the  rej'  inder  ; 
%vould  1)0  the  same  in  substance  as  on  the  pica,  the  plaintiff 
should  conclude  to  the  counti7  :(c)  and  it  is  not  material,  in 
this  case  %vhether  the  replication  contain  a  formal  traverse,  for 
where  a  traverse  comprises  the  whole  matter  of  the  plea,  thci 
replication  may  siill  conclude  to  the  country .(</)  This  conchi- 
sion is  also  proper  wlierc  a  puriiculur  fact  is  selected  and  de- 


(v)  Bro.  Abr.  Troapaai,  pi.  tCfl.  «ion  in  genernl,  Com.  Dig;  Picftdcr, 

VId.  Abr.  TrMpass,  U.  a.4.  pL  9«  F.  5. 

10.  15.  {a)  I  Saim  !.  103     I  Huit.  f.lG. 

(  r)  Cm.  Kliz.   812.    Jiac  AUr.  Bun-.  lOa-i.    Utnig.  U4. 428.   2  T.  K. 

I'rcspaiis,  L  4.  'i.  4  i2,  443. 

{a)  I  Sauud.  209.  c.    Sec  ilie  ju-e-  (A)  I  SaumL  I03w  9  Ncv  Ilc;i.  36.1. 

Milont*  referred  to  in  9  Wenlw.  tn-  (e)  I  SHUad.  103.  b.     And  »cc  the 

dex.  tSCa  d.  &  pool,  vol.  8. 67S.  resnon,  2  Siiund.  189«  >ilO. 

(7)  Aale^  and  nc  m  to  tbe  noa«la*  (</)  1  Sulk.  4.  1  Swind.       a.  b. 
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III  Th»  cm-  mcdy  withom  aof  inducemeiit  or  formal  traverse ;(«)  bitttlie 
cmion.        pi^tifT  is  mIU  *at  llbertjr,  where  he  only  deniea  ooe  of  aeveivl 
iact%  and  not  the  whole  subatance  of  the  plea»  ■  to  commcBfie 

his  replication  with  an  inducement,  and  formally  to  traverse 

the  particular  fact,  unci  conclude  w'uh  a  vcrific.aion,  limugh 
thU)  as  already  observed,  tends  to  unnecessary  prolixity,  dei<ty 
and  expense  ;  ./)  and  wh<;n  this  form  is  uUopted,  the  coQclo*- 
slon  should  be  m  ith  ao  averment  and  prayer  of  damages  or  of 
the  debt  and  damages.(^)    It  is  a  general  rule  that  when  new 
matter  is  alleged  in  the  replication)  it  should  conclude  with  aa 
averment,  in  order  to  give  the  defendant  an  opportunity  of  an* 
swerinp;  ii,(/0  and  an  appro|)riaie  prayer  of  judgment  for  debt 
aiiJ  duiii  .i;i-s  only,  ucr.oixlinf^  to  the  form  of  acuon,  and  the 
si^bjtci  1  n. It t 'J r  of  dispute,  and  not  merely  urdr /lelit  Judicium 
if  he  acfionc  fircclndi  debet.    But  when  the  dcicndiint  would 
not  be  at  liberty  to  traverse  or  answer  the  new  mutter  without 
a  departure*  the  replication  may,  notwithstanding  the  IntroduC" 
tion  of  new  matter,  conclude  to  the  country ;  as  if  to  debt  oo  an 
award,  the  defendant  plead  nul  agard^  and  the  plaintiff  reply 
an  award,  and  set  forth  a  breach,  it  is  said  that  he  may  con- 
clude to  tliC  c(A;iitry,C?)  though  a  conclusion  wiih  a  verilkation 
is  most  usual.(X  )    Where  mailer  of  esifvpjjcl  •is  replied,  the 
pluintifT  should  rely  on  it,  or  he  will  lose  the  benefit  of  it,(/) 
and  it  is  usual  to  conclude  the  replication  in  that  case  with  a 
verification  and  prayer  of  judgment,  if  the  defendant  onght 
to  be  admitted  or  received  against  his  own  acknowledgment, 
Ice.  to  plead  his  plea  ;<in)  but  in  this,  and  indeed  all  other  re- 
plications,  it  is  sufficient  after  the  proper  verification  to  prsy 
judgment  j^enerally,  without  pointing  out  the  appropriate  judg- 
ment jCm)  and  whero  the  word  "  certify**  was  by  mistake  in- 


♦  61T 


(r)  2  T.  R,  349.    1  Salk.  4.    I  Ld.  IL  57 4  Mod.  376.  A»  to  eonclu- 

Haym.  64t.  1  Saund.  103. «.  b.  Say*  don  of  nwttor  vhea  in  d^mutc^ 

er,  334.  W91e«,  fi. 

(/)  I<t.  ibid.  2  T.      442,  44  >.    1  (0  t  Savnd.  SST.  n.  t.  citet  3  Lcr. 

^um  32*1,  .\  n .    2         87 1.  ^  WHg.  155. 

113.    IMu^.  428.  (A.)  Pctet,  *ol.  2.  610. 

(iO  la.  iUid,   Saver,  234.  1  Salk.  4.  (0  1  Sauiid.  325.  w.  4,    I  Co.  52.  *. 

JBunvSlQ.  ST.k  44*2, 443.  (m)  Pott,  voL  8.  S9&  SMk  WHlea, 

(A)  1  Snunci.  103.  n.  I.  32'.  n.  1.   %  tl.  13. 

8aun*l.       t^'    C  .iiJi.  3.3,-.    I  Lutw.  (?0  ^VIllcs,  IS.    1  SmumI.  97. «.  4 

IQl.  ii  W  4».  56.   jUoug.  60.  3  T.  iuast,  MO.  509. 
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■erted  Instead  of    verify^  the  conrt  appeared  to  consider  the  ///  'i%e  eiif 
replication  suiBcienti(O)  and  unless  assigned  specially  as  cause 
of  demurrer,  41  defect  in  the  conclusion  of  a  replication  is  aid- 


UL  THE  quALrriEs  or  a  uepucatioj^:. 

The  qualitica  of  a  rcpliculion,  in  a  f^rcat  measure  resemble 
those  of  a  plea,(<i)  and  are  :  Jivr^t^  that  it  niii:5t  answer  so  much 
of  the  plea  as  it  professes  to  answer,  and  that  if  bud  in  part  it 
is  bad  for  the  whole.  Secwuilyf  that  it  must  be  conformable 
to»  and  not  depart  from  the  count.  TMrdiy^  tliat  like  a  plea, 
it  should  be  certun,  direct  and  positive,  and  not  arg^mentadve, 
and  also  that  it  be  triable ;  9sA  fourthly^  that  it  must  be  single. 

•1st.  We  have  already  seen  the  consequences  of  a  disconti-  *  6Ift 
nuance  where  the  dci'cndiini  has  oniilted  to  picad  to  a  part  of  {i^^  JS!^ 
the  plaiiuiii 's  dcmundf  or  has  professicdly  pleaded  to  more  or 
less  than  the  plaintiff  proceeds  for,  or  where  one  of  the  de- 
fendants has  not  pleaded  at  all,  and  the  conduct  which  the' 
plaintifT  should  then  adopt,  has  been  pointed  out.(6)  A  repU* 
eatioa  also  should  answer  so  much  of  the  plea  which  it  profes- 
ses to  answer,  or  it  will  be  a  discontinuance  ;(r)  and  it  is  a  rule 
that  an  entire  replication  bad  in  part  is  bad  for  the  whole  ;  as  if 
to  a  pica  oi  the  statute  of  liniiuitions  to  two  counts  of  a  decla- 
ration,  the  plainlifl'  should  reply  that  the  accounts  were  bclwcen 
the  plaintiif  and  defendant  as  merchants,  if  this  plea  should  be 
bad  as  to  one  of  the  counts,  it  is  had  also  as  to  the  other  ;(<Q 
bat  this  rule  does  not  apply  where  the  matter  objected  to  is 
merely  surplusage  and  where  a  defendant,  executor  or  ad- 
xninistrator,  has  pleaded  several  judgments  outstanding,  it 
"vvould  be  a  sufficient  answer  lo  the  whole  plea  to  deny  the  va» 
lidity  of  one  of  the  judgmcnts.(/} 


(o)  W  illes,  6,  7.  (c)  Com.  Dig.  Pl«mkr,  F.    W.  a. 

(p)  16  k  17  Cfir.  II.  c.  8.    4  Auu.  1  Snund.  r»r>8. 

c.  16.  1. 1.   1  Sawnd.  99.  Ji.  2.  (f/)  C<»ra.  Dig.  Plemlcr,  F.  25. 

(a)  Ante,  506  to  T.  R.  270.  1  Sftuml.  SS.  n.  3.  8  SnutNl. 

(  A)  A  nit  ,  5(H»,  SilK  ami  iCe  Com.  I'.T. 

Dir.  Plc;«lw,  F.  4.   W.  I,«,3.   IJI.  («•)  hi  ibid.  aT.R.3r4.  .177.  J 

(/)  I  .Satrnd.  ajr.  h.  n.  2. 
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//.  Miut  n9t     2{!ly.  It  is  also  a  settled  rule  that  the  tjcplicatbn  roust  not  <fe^ 

dti:{urati9t$p  ironi  li'.c  allct^iiiioni*  in  tlic  dc*.  iat  alioii  Ui  uiiy  fi:a:rria!  mat- 

tci%  a  rule  whic  ii  t  qiiully  afl'ecis  rejoindeib  and  subsequent 
pleadings.  A  dr/iarture  in  pleading  is  said  to  be  when  a  puvty 
quits  or  deptifts  from  the  case  or  defence  which  he  has  first 

%  619  made,  and  has  recourse  *to  another ;  it  is  when  his  replication 
or  rejoinder  contains  matter  not  pursuant  to  the  declaration  or 
pltM,  and  which  ddcs  not  support  iuid  forrify  A  dcpar- 

ture  in  pleading  is  not  allowed,  because  the  record  would  by 
such  means  be  spun  into  endless  prolixity,  for  if  it  were  per- 
mitted, lie  who  has  departed  from  and  relinquished  bis  first 
plea,  might  in  every  difierent  stage  of  the  cause  resort  to  a 
second,  third,  or  even  further  defence*  and  thereby  pleading 
Mould  bccuiiic  infinite  '/Ji)  und  if  parlies  were  permitted  to 
Wander  from  f  ict  to  f^a  t,  forsakinj^  one  to  set  up  anothe  r,  no 
issue  could  be  joined,  nor  could  there  beany  tcrminaiiou  of  the 
&uit.(i)  A  departure  may  be  either  in  the  substance  of  tlie 
action  or  de&ncc)  or  the  law  on  which  it  is  founded  ;(>)' as  if  a 
declaration  be  founded  on  the  common  law,  and  the  replication 
attempt  to  maintain  it  by  a  special  custom,  or  act  of  parlia- 
ment ;(/•)  so  if  in  re])Ieviii  for  taking  the  plaintift'*5  ^^ouds  «ijd 
t  hands,  to  wit,  a  liiiie-lam,  the  defendant  avows  under  a  dis- 
tress for  rent,  and  the  piaintit)^  plcacls  in  bar  that  the  linic-kilii 
was  aiRxed  to  the  freelioid :  this  is  a  departurei  the  deciaror 
tion  being  for  goods  and  chattels,  and  the  plea  in  bar  stating 
the  property  to  be  part  of  the  frcehold.(/)  So  where  in  fff 
eumprje  by  an  executor  on  scvcrul  promises,  which  were  all  laid 
to  have  been  made  to  the  testator,  to  which  the  dclcndant  plcad- 

*  620  C<1  t^he  statute  of  limitations,  and  the  plaiaiifi  replied  a  •subse- 
quent promise  to  himself)  the  rcpUcatbn  was  iield  to  be  a  de- 
parture, and  therefore  bad  >(0  a  variety  of  other  instances  are 
collected  in  the  Digests.Cm)   But  a  departure  more  frequently 


C:^)  <2  Sannd.  84.  a.  n.  1.  Co.  lit 
£04.  li.      >\  98. 

(/i  )  2  Sauju!.  S}.  n.  n  T . 

(/)  Nummary  on  IMcjuiinjj,  9-. 

(J)  (^o.  Lit.'304w  a.  IS  Saund.  84. «, 

{k)  Co.  Lit  504.  a.  Com.  Dis* 
Pleader,  F.  7, 8. 


(/)  4  T.  U.  504.    2  SaiiMcl.  84.  b. 

29.  1  SiiJk.  '28.  6  Mod.  309.  2  iUTi. 
890.   3  East,  409. 

Com.  Dig.  Pleader,  F.  6^  7,  .9> 

9.  Ice. 
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occurs  in  a  rejoinder        tluis,  IT  in  an  action  of  clcl)t  on  .^ii  Lubi-  //.  Miut  tM 
iration  bond,  the  defendant  plead  that  no  award  was  mude,  and  ^i^?iI,',tmon^ 
the  plaintiff  in  hi&  replicatioot  sets  out  an  award,  and  assigns 
a  breach,  the  defendant  cannot  rejoin  that  an  award  was  not 
tendered,  or  that  it  was  void  on  account  of  some  extrinsic  fact,(o) 
or  thai  the  defendant  luali  pcrfoniK-d  or  been  ready  to  perform 
it;(//)  but  tlic  uw.ird  bciii^  bet  out  by  the  pUautirt' iti  liis  re- 
plication, and  the  defect  appearing  on  the  face  of  it,  the  de- 
fendant may  demur,  though  he  could  not  avail  himself  of  any 
extrinsic  facts.(7)   So  in  an  action  of  debt  on  bond,  condition- 
ed for^the  payment  of  an  annuity,  if  the  defendant  plead  nQ 
such  memorial  as  the  statute  rcfjuires,  and  the  plainiilV  rc'])lics 
that  there  was  a  memorial  wliich  contained  the  names  of  the 
parties,  kc.  and  the  consideration  fur  wltich  the  annuity  was 
granted,  and  the  defendant  rejoins  that  the  consideration  h»  un- 
truly alleged  in  the  memorial  to  have  been  paid  to  both  obli- 
gors*  for  that  one  of  them  did  not  receive  any  part  of  It ;  this 
rejoinder,  stating  a  new  fact,  is  bad,  as  beinp^  a  departure  from 
the  plca.(r)    So  in  an  action  of  debt  on  bond,  conditioned  *for        *  621 
perform  inre  of  covcn.ints,  if  the  defendant  plead  performance, 
and  the  plainlilT  reply  and  assign  a  breach,  the  defendant  can^ 
not  rejoin  any  matter  in  excuse  of  performance.(r)  So,  where 
in  trespass  for  impounding  the  plaintiff's  mare,  the  defendant 
pleaded  that  she  was  doing  damage  to  the  kmg  in  his  forest  of 
IVa/f/mm,  and  the  plaintiff  replied  a  right  of  common  in  the 
forest,  and  the  defendant  rejoined  (hat  the  mare  was  mani^y, 
and  doing  damage,  and  that,  tlierciore,  he  took  and  impound* 
ed  her :  this  was  held  to  be  a  departure  from  the  plea,  be- 
canse  the  plea  was,  that  the  mare  was  doing  a  firivafe  trespass 
to  the  King  in  his  forest,  and  that,  therefore,  the  defendant 
impounded  her,  but  the  rejoinder  is  that  the  mare  was  mangy, 
which  is  a  common  nuibancc.(«)  JVnd  where  in  U'cspass  for 


(;<)  Sec  id.  ibid,  for  the  instances 
«f  a  deCcetiTetejioiiider,  Mills SsttoU. 
83,  84.  n.  1. 1S8.  1  Saund.  117.  u.  S. 
e. 

(o)  I   U>v.  85.  1S7. 133.    i  WUs. 

122;    4  I   K.  585. 
I  Sid.  10. 


(y)  1  $alk.  7.1  1  Saumi.  ii.  1. 
8  SiiuiMt  68.  b.  a.  5. 

(r)iT.K.585.   SH.  Bl.  880. 
(r)  2  Saund.  S3,  e.   Co.  lit.  304  It. 

Com.  DiK.  IMctU  r,  F.  f. 

(»)  2  WHs.  %.   2  Saimd.  S4.  U 
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ir.  wt  impounding  the  plaintiff 's  ox,  .the  Hcfendani  justified  ihc  taking: 
tiULd^r  damage./eMint,  and  the  plaintiff  ciuiilcd  bini.clf  to  common 
*  of  pasture  for  one  ox  in  the  place  in  which,  &c,  and  the  de- 
fcnd  mt  rejomcd  that  the  plaintiff  had  surcharged  the  com- 
mon with  111  a  oM,  it  was  adjudged  that  the  rejoinder  was  a  de- 
pui'iure  from  the  pica,  hecuubc  there  is  u  jcrcat  difference  be- 
tween damage-fmsant  aud  a  s\n  charge  of  common,  and  the 
surcharge  should  huvc  been  pleaded  at  firsi.(0 

But  matter  which  maintains  and  fortifies  the  decUrauon  or 
♦  622      P^**'  "      *  departure,(«)  as  'in  trespass  for  taking  a  horse,  if 
Uic  defendant  justify  for  a  rfwirw*  damage-fiiuant^  the  plaintiff 
iiiuy  IX  ply  ihui  ihc  defendant  afterwards  used  the  horse,  which 
shews  that  he  was  a  trespasser,  ad  iniiio/yv)    So  if  to  debt  oO 
bond  to  indemnify  the  plaintiff  from  tonnage  due  to      ihc  de- 
fendant plead  ntm  damnijicatm^  and  tlic  plaintiff  replies  that  A 
distrained  for  the  said  tonnage,  and  the  defendant  rejoins  that 
nothing  was  due  to  Jl  for  tonnage,  this  is  not  a  departure 
and  if  the  plaintiff  vary  in  his  replication  from  his  count,  or 
tiie  defendant  in  bis  rc joifuler  fiwn  his  pica,  In  time,  place,  or 
oUicr  matter,  when  immaterial,  it  is  not  a  departure  ;  as  if  in 
a  declaration,  a  promise  be  stated  to  have  been  made  iwcniy 
years  ago,  and  when  the  defendant  pleads  the  statute  of  limi- 
tatbns,  the  plaintiff  replies  that  the  defendant  did  undertake 
within      years  j  tins  is  not  a  departure,  because  in  this  case 
the  biaicmcnt  of  the  time  in  the  declaration  was  immaterial^jr) 
So  if  in  trespaab  lor  an  assault  at//,  if  the  defendant  pleads 
molUter  manua  im/iosuu  lo  icirio\L  the  plaintiff  from  his  close 
«]t      and  the  plaintiff  replies  that  lie  had  a  way  over  that  close, 
it  is  not  a  departure ;  for  in  transitory  actions,  the  venu<  in  the 
decUration  is  immaterial.(y)  In  the  case  of  a  deed  or  a  pro- 
missoiy  note,  though  there  are  dicta  to  the  contrary ;(«)  and 
*lhough  the  plaintiff  cannot  vary  from  an  express  statement  cf 


(0  I  Salk.  m.  Wilier  638.  2 
'^und.  84.  c. 

(u)  Ckmi.  1%.  Pleader,  F.Il. 
(i)  Id. ibid.  IMlcesi.  SWilt. 
Cro.iM.t4S. 
Fort«.  »4l.  Com.  Dif.  Fiend* 
er,  F.  II. 


(.1 )  Com.  Dig.  Header,  F.  li. 
(lO  id.  ibid.    I6«ik.m  tU 
lUym.  19a. 

(s)  Se«  the  cases  cited  in  TfMfjp 

Pnc.  4tho«li«.  M9k  i«* 
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■ 

the  date  •of  a  written  iiisu  umcnt,  yet  he  may  rcp»y,  or  shew  //.  Muat  ttU 
in  evidence  that  it  was  really  made  on  a  day  dit]t;reiii  to  ihc  \  'iJclara£i^ 
date  \{a)  and  wb«re  a  bill  or  note  is  stated  in  the  declaration  to 
liave  been  made  on  a  day  which  appears  to  havo  been  above 
BIX  years  before  the  coimnencement  of  the  suit)  a  subsequeot 
promise  or  acknowledgment  within  six  years,  be  shewn  in 
evidence  under  a  replication  to  the  plea  of  the  statute  of  limi- 
luLiuj)s.(6)  But  where  time  or  place,  or  any  other  tircum- 
atance  is  materiaif  the  plaiiitiii  cannot)  as  we  have  seen,  vary 
from  his  pre%nous  statement  of  it  though  where  matter  of 
defence  has  arisen  pending'  the  suit,  it  may  be  pleaded  /ttd't 
darrein  condnuaneey  reUcta  veryicatione  of  the  former  plea ; 
as  if  in  an  action  against  a  person  as  executor,  he  plead  a  re- 
tainer for  a  debt  iluc  lo  liimscli,  iiiul  the  plaintiff  reply  that  he 
was  only  vxvcutor  dc  aon  forty  the  dclcndunt  may,  by  way  of 
pica  /mis  darrein  continuance^  rejoin  that  he  has  since  obtained 
letters  of  administration.(rf) 

The  only  mode  of  taking  advantage  of  a  departure  is  by  de« 
murrer,  which  may  be  either  general  or  special  \{e)  and  if  the 
defendant  or  the  plaintiff,  instead  of  demurring,  take  issue 
Upon  the  replication  or  the  rejoinder,  coiitainini^  u  departure, 
and  it  be  found  against  him}  the  court  will  not  aiTcst  the  judg* 
incnt.(/)  ♦  524 

*3dly.  Another  quality  essential  to  a  replication  is  certainty^  m  The  ce^ 
and  it  is  said  that  more  is  requisite  in  a  replication  than  a  de*  r^^^^^Jj^^ 
clatationt  though  certainty  to  a  common  intent  is  in  general 
sufiicient.(^)   Where  the  replication  is  only  to  a  /lart  of  the 
plea,  the  pun  alluded  to  ^^Iiuuid  be  ascertained  v.  ::Ji  cert,  inly, 
as  if  in  assuni/isit  on  several  promises,  the  dirfcndani  has  plead-  * 
ed  infancy,  and  the  plaintiff  i*eplies  that  part  of  the^oods  were 
for  necessary  foodi  and  part  for  clothes,  it  is  said  to  be  insufli* 
ci«Dt  if  he  do  not  shew  what  part  was  for  the  one  and  what  for 


(a)  4  East,  477.  (e)  3  S»uutl.  84.  d.    2  VV  ih.  96. 
Ip)  The  CMC  in  tO  Mod.  2t9.  la  Quiere  if  It  ooght  not  to  be  a  ape- 
not  lauTt  sad  tihai  "vm  aaid  inStn,  clal  demurrer,  Coni.IMg.  Fleider,F* 

S3:  &  sof;  -.h  to  a  promlaaoiy  noic^  10.  i  baund.  nr. 

waaextnijudicial.  (/)  SIrT.  Reym.  86.  SSeuiwL. 

(t  )  AT.tc,  6«C.                 '  84»  d. 

(ci)  i  Sua.  U06.  (^)  Com.  Dig.  Piewier,  F.  17. 

Vol.  I.  [  5^  ] 
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in.  TJtecer-  the  other  (A)  lii  general,  also,  when  material  to  the  action 
^JJ2iief**     time,  place,  and  other  circimisiances  rnubi  be  stated  vwih  the. 

same  certainty  and  precisiuo  as  in  the  previous  pleadings  | 
but  where  thne  or  place  Is  immaterialf  it  sbouid  aeem  wHk 
analogy  to  pleas  In  bar»  that  as  the  time  and  place  neDtioDed 
In  the  declartitlonf  tnusti  when  immaterial,  he  adhered  tO|  M 
i*epetilion  of  either  would  be  necessary       we  have  seen  that 
where  particukriiy  in  pleading  would  tend  to  great  prolixity,  a 
general  allegation  is  allowed,  on  which  principle  it  is  settled 
that  in  debt  on  a  bond  to  account  for  all  monies,  Sec.  which  the 
defendant  or  a  third  person  should  receive  in  the  course  of  • 
certain  employment,  it  Is  sufficient  to  assign  the  breach  gene* 
rally,  that  divers  suras  of  money  were  received  from  divers 
*  *  625       persons,  Sec.  \viLii(>iii  n uniing  from  u  hoin  in  p  i;  aculu.!  .^/) 
JV.  Mutt  be       *4ihiy.  The  replication  must  not  he  dunblc^  or  m  other  wotxls 
migk.  coniain  two  answers  to  the  same  pica  ;(A:)  a  reason  has  beca 

assigned  that  the  pUiotifi'  ought  not  to  perplex  the  court  with 
two  matters^  to  attempt  to  inveigle  their  judgment,  and  that  if 
twf)  Issues  were  permitted  to  be  joined  upon  two  several  tn^ 
verses  on  the  plaintiff's  replication)  and  one  should  be  found 
for  the  pl.iiiuifl",  uiul  the  oUier  for  the  defendant,  the  court 
Wouitl  nni  kiiuw  for  whom  to  give  jiidj^ment,  whether  for  the 
plainiitl  or  the  dei'endani  ;(0  and  the  court  will  not  give  leave 
to  reply  double,  under  the  statute  4  ^nn.  c.  16.(m)  though 
under  that  statute  the  plaintiff  in  replevin  may,  with  leave  of 
the  court,  plead  several  pleas  In  bar  to  an  avowry  or  cogai* 
sancc.(^<)  But  a  replication  may  frequently  put  in  Issue  severrf 
f.u  is,  wlic'ie  ii;cy  amount  to  only  one  connected  proposition 
and  as  we  have  already  seen,  a  replicaiion  may  contain  several 
distinct  answers  to  difl'erent  parts  of  a  plea  divisible  in  its  na- 
ture as  where  intancy  has  been  pleaded  to  a  declaratioa 
consisting  of  several  counts,  the  plsuntiff  may  reply  as  to  pait 
of  the  demand,  that  it  was  for  necessaries,  to  other  part  that 


(/i)  Luiw. -^il.    Coro  Dig.  Plead- 
er, ¥.  4.    Ante,  573,  574. 
(i)  See  j  H.  lit  161.  I  S«und.  8.  a. 

Aiiie,  >I7,  .SIS. 

V)  ^  T.  H  4 '-.3     1  R.  k  P.  bMh 

(fr)  t',  ...  r>;-  Pira.Jcr,  k\  lii.— 


(/)  <2  Snwnl  Ai\  50. 
(w)  Fortes.  SaJ.    BHnicSy  6JL 
(n)  «  R.  le  P.  3S8.  57«. 
(o)   I  Burr.  317.     Ante,  fTT. 
588.    Ih  p.  t  emp  llstnlw.  889. 
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the  defendant  was  of  foil  ag^  at  the  time  the  contract  was  made,  7F.  MtutU 

and  lo  uilicr  part  iliat  he  confirmed  ii  uflcr  he  caiiic  oi  .l.  c  ^^^* 
So  if  an  executor  or  administrator  pleud  several  juil^ments 
outstanding  and  no  assets  uUra^  the  plaintiff  may  reply  as  to 
one  of  the  judgments  mtt  del  record^  *and  to  another  that  it  *  626 
was  obtained  and  kept  on  foot  by  fraud.Cr)  In  an  action  of 
dcbi  on  bund,  couciiuoned  [or  performiince  of  covenants,  Uic 
pluinufi  irnxyy  and  indeed  ought*  by  the  statute  8  and  9  H'm.  ill. 
c.  1 1,  s.  i.  to  assign  as  many  breaches  in  his  replication,  as 
he  proceeds  for.U)  And  to  a  plea  of  set-off,  consisting  of  se- 
veral demands  upon  judj^^ment  or  recognisance)  and  simple 
contract,  the  plaintiff  in  his  replication  should  t^ive  several  an- 
■Bwcrs,  viz.  as  to  the  jiidi^ment  or  recognibance,  ntt/  titl  rtcord^ 
and  as  to  the  simple  contract*  that  he  was  not  indebted  or 
he  may  reply  as  to  a  part*  the  statute  of  Hmitatioos  ;(ii)  and 
duplicity  in  a  replication  is  aided*  unless  the  defimdaot  demur 
specially)  pointing  out  the  particular  defect.(v) 


{q)  Id.  ibid.  (u)  Post,  ▼ol.ft.fiOS. 

(r)  lSaeml.3«r.li.&  ILdRaya^  (v)  f7E1is.«.5.    AAnn.  «. 

263.    1  SH)k.  m  s.  1.    t  Saoitfl.  837.  b.  n.  Dm. 

(«)  Po^t,  vol.  «>.  f.2.s.  Plao.  147. 

(f)    1  Biut,  300.    Soe  the^'eoe- 
^eat,  post»  foL  9.  604. 
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CHAPTER  15L 

or  RBJOtNOEftS  AKD  TBE  8UB8EQVKNT  PLEADINGS  J  IfiSCES, 
RBPLEADEUSf  AWD  PLEAS   PUIS   DARREIN  GOKriVCAXCB; 

AND  Ok-  DtMUKUEkS  AKD  JOINDEllS  IX  DEMURHEB. 

A  REJOINDER  is  the  defendant**  answer  to  the  replica- 
tion,fwl  and  is  governed  i)y  llic  smnc  rules  as  those  \vlii<.h  ef- 
fect ]>lcas;(A)  with  this  .uiJiiiaiial  quality,  that  it  tnubt  siippurt, 
and  not  depart,  from  the  pica  ;(r)  it  must  also  be  siuglC)  ai^u 
tbe  court  cannot  give  leave  to  the  defcndsnt  to  rejoin  several 
matters,  lor  the  statute  of  ^nn.  does  not  extend  to  rejoinders 
hence  it  may  suffice  to  refer  to  the  prt^ccding  p;^gcs,  and  to  the 
forms  which  arc  g^ven  in  the  second  volume. 

When  a  replication,  or  u  plea  in  bar  in  rcple\ni,  concludes 
to  the  counrrtj,  dcfentlanl  can  only  demur  or  add  the  com- 
mon similiti  r^  whicii  is,  And  the  said  defendant  doih  the 
*^  like and  where  there  are  several  replications^  {Aiticufaaif 
when«some  conclude  to  the  coiuitiy,  and  others  with  a  verifi- 
cation«  it  may  bey  And  the  said  defendant  as  to  the  said  re* 
plications  of  the  said  phiintifT,  to  the  said  second  and  third 
picas  of  iiir^i  the  s  iid  dcfencUint,  and  which  the  said  plajjiuff 
**  •hiitii  ppciyrd  \\\.\\  he  inquired  of  by  the  countr\%  doth  the 
"  like  "(«•)  But  the  plainlift'  is  at  liberty  to  add  the  timUjter, 
it  being  a  rule  that  in  all  special  pleadingSf  where  tbe  plaintiff 
takes  iaave  upon  the  defendant's  pleadhisi  or  tnvmaa  the 


(a)  Com.  Dig.  Plcailer,  H. 

(i)  Ante,  S06  lo  596.  Co.  lit.  m 

b. 

(f )  Antr,  6lS  to  HfW.as  to  the  point* 
teUting  to  a  departure*  mod  H  StiuwL 


189,  190.  Caw.  Dig.  Pleader,  F.  6. 
toF.H. 

(rf)  Sera,  m 

(cr)  See  the  rorms,  poM,  VOU  €.  651 
and  id.  note  (la). 
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.tame,  or  demurs,  so  that  the  defenddDt  is  not  at  ttberty  to  al-  ^'^  '^  rnci  r§r 
le^e  any  new  matter,  the  plaintiff  may  add  the  umilitcr  or  join- 
der in  demurrer,  und  make  up  the  paper  hook  without  giving 
a  rule  to  rejoin  \{f)  but  otherwise  a  rule  must  be  ^iven,  unless 
the  dcieudani  be  bound  by  a  judj^^e's  order  to  rejoin  t^ratis,  and 
in  the  Utter  caae  the  plaintiff  ought  to  add  the  sifniturr,  and  nut 
to  give  a  rule  to  rejoin  i{g)  and  where  the  plaintiff  adda  the 
simiiifer  the  defendant  may  strike  it  out|  and  demur  to  the  re* 
plication,  which  is  the  usual  course  when  the  defendant  has  no 
merits  and  wibhes  to  obtuin  uine.(/i)  Tiie  consequences  of  a 
defect  in  or  omission  of  a  similiter^  have  already  beou  con&i*  ' 
dered.(f) 

When  the  replication  concludes  with  a  verytcation,  the  re- 
joinder usually  denies  it*  and  concludes  to  the  country,  and 
^  of  this  be  the  said  defendant  puts  himself  upon  the  coun- 
*(  try,'*  &C.  But  when  the  rejoinder  introduces  any  new  mat* 
tcr,  it  must,  as  in  the  case  of  a  pica  or  replication,  conclude 
with  a  verification,  in  order  that  the  plaintitl"  may  liave  an  op- 
ppriunity  *of  answering  it.(X-)  If  the  defendant  deny  several  ^ 
matters  alleged  in  the  replication,  the  rejoinder  may  coudude 
to  the  country,  without  putting  the  matters  in  issue  severally 
and  distinctly ;  thus.  If  to  a  plea  of  infancy  the  plaintiff  has  re* 
plied  that  a  part  of  the  goods  were  necessary  clothing,  and  the 
residue  necessary  food,  a  i^eneral  cleiuai  ia  the  rejoinder,  con- 
cluding to  the  country,  will  sunice.(/) 

Surrejoinders^  Rctj^ltere,  and  Surrebutters^  seldom  OCCUr  in  Surrejoin- 
pleading       it  may  suffice  to  observe  that  they  are  governed 
by  the  same  rules  as  those  to  which  the  previous  pleading  of 
the  party  adopting  them  is  subject,  and  tl)e  forms  which  roost 
frequently  oceor  in  practice  are  given  in  the  second  volumc.(m) 


if)  Kiile  Trio.    I  Geo.  II.  note  a.  (i)  Ante,  570,  571. 

•  Kiitt,SS6.  1  Selwyn,  Prac  c.  9.  •.  (X)  Ante,  337,  538.  6t5.    1  Saiind. 

1.   1  H.  Bl.  fiSi.  Imp.  Fw.  C.  P.  103.  n.  t.   See  tlte  fonus,  pobt,  vol.  3. 

358.                           .        *  648.  CGfi. 

(  ^)  3  B  ^  P  443.  (0                Com.  Dig.  Flcader, 

(A)   Ti.I.l's    Prac.   4tli  edit   m.  II. 

Imp.  Prac.  C.  P.  358.    1  Sclwj  ii,  (m)  See  these  heads  in  Com.  Dig. 

Fhw.  0. 9>  Ik  1.  Picaacr,  I.  K.  L. 
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ep  ISSUES. 


B/Umm.        From  the  preceding^  observations  on  the  different  parti 
p}eu<iii)g«  piiTticularly  those  relatini^  to  tmerses,  we  uuy  ogi> 
lect  what  points  may  be  put  in  uMUe  ;  as  however  the  psniei » 

spectively  niuy  be  disinclined  lo  demur,  or  oiherwise  lo  object 
to  iheir  opponent's  pleadin;^,  il  uiuy  be  i;dvisJ)lc  lu  touiiutr  'jd 
what  the  parties  may  venture  to  f;o  on  to  uiolt  bo  to 
obtain  the  judgment  of  the  court^and  to  avoid  the  neceuitjtfi 
refUcader^  on  account  of  the  Issue  having  been  upon  immuni 
*  630  matter, 

fT     An  iatiue  18  defined  to  be  a  single,  certain,  and  *maurul 
pointy  issuing  out  of  the  allegations  or  pleadings  of  the  pluio> 
lift  iind  detendant.C'/)  though  in  comniun  acctptaiion  it  signi- 
fies the  entry  of  the  plettdings.(o)   An  issue  should  in  geoeral 
be  upon  an  affirmative  and  a  negative^  and  not  apoo  two  ilh 
matives;  as  if  the  defendunt  plead  that  ^  u  living,  andds 
phiiniiff  reply  ilw.t  he  is  dead,  it  ib  niui  c  form  iK  tho«^h  Dot 
absolutely  necessaiy,  aUo  to  deny  that  he  is  iivui^  i^/i)  nor 
should  tl)e  issue  be  on  two  negatives  :(g)  thust  if  the  (kioidf 
ant  plead  tliat  he  requested  the  plaintiff  to  deliver  an  abMict 
of  bis  titJet  but  that  the  platndff  did  not  when  so  requested 
liver  such  abstract,  but  ncglect<xl  and  refused  so  to«io;ike 
plaintiff  caiaiot  reply  that  he  did  not  iict^iect  and  refuse  lo  *ic- 
liver  such  abstract,  but  sh(nild  w\)iy  eiil^er  denying  ihc  request, 
or  affirmatively  that  he  did  deliver  the  abstract  i(r)  butitisoot 
necessary  that  the  negative  and  affirmative  sliould  beia  pttds 
words  ;(•)  and  it  will  suffice  though  there  be  two  siRnMliii^ 
if  the  second  ib  so  conn  ary  to  the  fiisi  lilut  it  caiiiioLiii  aDy(l^ 
gree  be  true  ;  as  it  durcsu  of  imprisonment  be  pleaded  lo » 
bond,  it  is  a  good  replication}  that  the  defendant  was  atiiise'^ 


(it)  Oo.  lit.  IM.  a.    At  to  fti-  naa  Kc  in  atria  quaaimqi0ilm 

<9ue9  hi  general,  lee  Com.  Dig.  Pleadr  mam,*'  and  the  eonUeowieei  ii«  *> 

cr,  R.    Rac.  Abr.  Pleas,  M.  the  pteterperfect  tense,  as 

(o)  As  to  the  form  of  Mivh  entnr,  w/nf,**  not  "  vetrmf "  I  M"<^ 

ace  Tidirs  Prae.  4Th  edit.  655.  he.  2  Saum!.  393.  n.  I.    I  Slw^O*  '*^ 

As  to  the  language  uf  this  entry,  it  h  see  1  T.  It.  S^. 

«ai(l  that  the  act^  of  a  court  ought  to  (/>)  Com.  Dig.  PkadWflt  A 

be  in  the  firttent  tenie,  m  "  pr^cep^  (q)  U.  ibM.  S  T.  R*  M  ^ 

Apuewt/*  not  "firee^tum  fuit,"  bat  Abr.  Pica*,  I.  3. 

the  acts  r«f  the  party  may  be  in  the  (r)  6  Kait,  557. 

prcterp<ii<Mtteikte»M*<«ea«ral,pra^  (OCOblit  iSl 


OF  ISSUES^  mQZl 

*his  own  disposal,  and  executed  the  bond  of  his  own  free  will,  nefptimte*'  ^ 
and  not  for  fe<ir  oC  imprisonment.(0   An  ibsue  should  «a80  be  ^^"^ 
upon  a  nnglf  and  ctrt^n  point  ^v)  but  it  ia  not  oecesaAty  that 
auch  point  ahould  conaiat  of  a  angle  £ict,  and  therefore  if  the 

tlflcnUajit  in  trespass  justiiy  under  ii  rii^ht  o\  common,  and  the 
replication  traverses  that  the  cattle  were  the  dcilndant's  own, 
and  levant  and  couchanty  and  comn)onut>ie  cattle,  it  is  not  niuki- 
farious,  for  all  theae  circumstancea  are  requialte  to  the  point  of 
defence.(«)  The  isaue  alao  ahould  not  be  on  a  negutive  preg*- 
nantAff)  but  it  may  be  upon  a  disjunctive. (x) 

The  principal  ij[ualily  of  ;in  issue  ib,  lluil  il  mus:  I)C  upon  a  mn- 
ieriai  point  an  informal  issue  is,  \>  here  a  mait  n'al  allcy.;Uun 
ia  traveraedin  m  improficr  or  inartificial  manner  ;{z)  and  this 
and  the  other  preceding  nustakea  are  aided  by  rerdict  by  the 
32  Hen.  c.  SO.(a)  but  a  verdict  does  not  help  an  immaterial  is* 
sue  which  is,  where  a  material  alleviation  in  the  plcadinjjs 
is  not  traversed,  but  an  issue  is  taken  on  some  other  point, 
%vlnch  though  found  by  verdict  will  not  determine  the  nicrits 
of  the  canaet  and  would  leave  the  court  at  a  loss  for  whicli  of 
the  parties  *to  $;ive  judgment  \{c)  as  where  in  debt  on  bond  4f 
conditioned  for  the  payment  of  60/.  on  the  25th  of  June^  the 
deff  ndant  pleaded  payment  on  the  20ih  of  June^  according  to 
the  form  and  elVect  of  the  condition,  and  issue  wiis  joined,  and 
the  verdict  found  that  he  did  not  pay  60/.  on  the  COih,  it  waa 
held  that  the  plaintifl'  should  not  have  judgment,  for  the  issue 
Was  out  of  the  matter  of  the  condition*  and  therefore  void,  and 
the  money  might  have  been  paid  on  tlie  25th9  though  it  waa 
not  pidd  on  the  30th,  so  that  it  did  not  appear  that  the  condition 
was  broken,  and  it  is  not  aided  by  the  above-mentioned  statute 


CO  2Stra.  117".    1  Wih.  u.  (z)  Cm.  YXxz.  <297.     1  her.  35?. 

{v)  Com.  Dig.  PIcatler,  It.  4.  Cartli.  371.    2  Mod.  137. 

(h)  1  Bam  316.  (a)  Gilb.  C.  P.  147.  2  Stand.  319. 

(w)  See  the  intUinee  of  iwymiwg  n.  6. 

fresrnant^Com   Dij;  Pleader,  U.  5,  Id.  ibid.    *2  6nund.  319  n.  T. 

f».    Bac.  Abr.  Picas  I-  6-    It  must  be  (c)  2  Smind.  .?S9.  n-  6.    Gilb.  C.  P. 

objected  in  by  demurrer,  id.  ibid.   2  147.    1  Lev.  .IC.    Sen  the  initftnoci, 

9aiind.  319.  n.  6.  Com.  l>i  .  Plta«kr,  K.  18. 

(x)  Com.  Dig.  Plt-ader,  R.  7.  (^/)  Cro.  Jue.  4J4.   Stra.  094.  7 

Or)  Com.  Dig.  PloMier,  R.  8.  Stand.  319.  b.  n.  6. 


\ 
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(r)  2  Xcixt.  96.  Dig  PKa.ler,  R.  IS.    .1  H.  k  P. 

(/)  I  l.vv.  32.  I^iit  \<  In  re  the  point  put  »n  »*^"  * 

2JjauiuI.  r>in.  b.  n.  G.    2  Salk.  iu(oi;L-i/,rr  iminnttrUI,  andcoufcl** 

570.   <i  Mod.  1.   2  Ld.  lUyra.  92-2.  be  miuUJicd  bv  the  verdict 

3  8atk.  Wl.  S.  C.  Cowp.  410.  cullaterKl  to  the  mtst'M,  al  ^ 

(A)  As  n  a  tvpieader  m  getieml,  otiienriie. 

Com.  1%  TM.  idrr,   U.  18.      Bhc  (/)  1  Ld.  Raym.  160. 

Abr.  Plc:,^,  M.     Doct.  Pluc.  tit.  Re  (m)  r>  Kch.  hf,i. 

pk'Hili  r.     'fii^,!^  Vrnr  itii.  edit  RltJ.  (/r)   'i  \  ciitr             6  T.  B.  1^^- 

,See  the  foi-'iis  there  relcmx-U  to,  and  Bjinies,  I'iS.    '2  B.  &  P.  if 6. 

9S«und.ti«j.  (•)  3  Salk.  306. 

(ky  B«j.  Abr.  PlcjU,  M.  Com. 


6S2  Oi  UEPLEADERS; 

liequi$Ueg  nf  SO  wbere  in  «ti  ftction  of  ammfmt  agidnst  an  admunstniinx^ 

oil  proniibcs  of  tl»^  intestate,  she  pleaded  that  ^Af  (inv.i-d  of 
the  intestate)  did  not  promise,  after  verdict  a  repleader 
aw&rded  :(r)  so  where  in  an  action  ot  debt  against  aksaee&ir 
years,  the  defencldnt  pleaded  that  before  the  rent  bccamt  due^  \ 
he  assigned  the  term  to  a  third  person^  of  which  the  plihtf  i 
had  notice,  and  issue  w£is  joined  on  the  notice,  which  bciigal* 
logctlicr  iniiiiiuLcrial,  a  n  pii  ..idcr  was  awarded.(/) 

(^rrplead-        Wiicn  ihr  istue  u  imntatcrtat^  the  court  will  award  a  fc/«flfofl' 

if  it  will  be  the  means  of  effecting  substantial  jusdct  faetm  j 
the  parties,  hat  not  otherwise  i{g)  the  ibUowingnileaailQR-  j 

^  633  pleaders,  were  laid  down  in  the  case  of  ^StafUe  v.  Hdydsn^k]  \ 
JitBt^  that  at  common  law,  a  repleader  w  as  allowed  before tfiali  ^ 
because  a  verdict  did  not  cure  an  immalciiol  issue,  butuowj  | 
repleader  ouijht  not  to  be  allowed  till  after  trial,  in  anfcase  I 
where  the  fuoit  of  the  issue  might  be  helped  by  the  reidkti 
or  by  the  statute  of  jeofails  \{k)  second/y^  that  if  a  repleidtfte 
denied,  where  it  should  be  granted,  or  tffcf  verm  h  isemr; 
thirdly^  that  tlic  "nKl;.;nu-nt  of  repleader  is  general,  </uod  f.^riti 
rcJUuvi(cnif  aod  the  parlies  nmst  begin  again  at  die  nrst  fauh 
which  occasioned  the  immaterial  issue  ;(/)  thus,  if  thedcdi- 
ration  be  inaufiicient,  and  the  bar  and  replication  an  abo  iwii 
the  parUes  must  begiit  <U  novo,  but  If  the  bar  be  goodi  ii' 
the  replication  ill,  at  the  repficatioii  ;(ot)  yburr/</y,  nocortia* 
allowed  on  either  side  ;in)  Jif.'/i/u,  that  a  repleader  canniiifci 
awarded,  after  a  default  at  nm  firim- ;  to  which  may  be  added 
that  in  general  a  repleader  cannot  be  awarded  after  a  demnntr 
or  writ  of  error,  without  the  consent  of  the  parties,  butdif 
alter  issue  jobed  ;(o)  where,  however,  there  is  a  bsd  bar,«ii 
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OF  PLEAS  PUIS  DARREIN  CONTINUANCE.  633 

a  l>*iJ  rcpUcaiion,  it  is  said  that  a  repleader  may  be  awarded  IFhen  ttecet* 
Ufiou  a  Uemurrcr        a  repleader  *&Li»o  will  not  be  awarded)  '^ii^^^^ 
where  iht  court  can  give  judgment  'on  the  whole  r€cordi(9) 
and  it  is  not  giMitablo  in  Jatout  of  tho  person  wlio  nuute  .the 
first  iuilt  in  pieadiDg.(r) 

Tlie  disunction  between  a  repleader  snd  a  judgment  fion  eb* 
Hante  vr'-edicro  is  this  :  that  where  the  plea  is  good  in  form» 
tho!:gii  Hut  m  fact ;  or  in  other  words,  if  it  contain  a  defective 
ti' :  vv  ground  of  defence  by.  which  it  is  apparent  to  the  court> 
upon  the  defeodaot's  own  shewing,  that  in  any  way  of  putting 
it»  he  can  haireno  meritS)  and  the  issue  joined  tiiereon  be  found 
for  him  theroy  as  the  awarding  of  a  repleader  could  not  mend 
the  casov  the  court,  fo^the  sake  of  the  pbdmiffy  will  at  once 
give  judgment  mn  oMmte  veretHcttf ;  but  where  the  defect  is 
not  so  iiiuch  in  the  title^  as  in  the  rmuiner  oj  niaiiri^  iiy  and  tiic 
i&buc  joined  thereon  is  immaterial)  so  that  the  court  know  not 
for  wiiom  to  give  judgment,  whether  for  the  plaintiflf  or  de* 
tadant)  there  for  their  own  sake  they  will  award  a  repleader ; 
a  judstnent}  therefore,  non  oMante  veredietOf  is  always  upon 
the  meriUi  and  never  granted  but  in  a  very  clear  ease  i  a  re* 
pleader  is  upon  tlie/brm  and  manner  of  pleading.(«) 


When  matter  of  defence  has  arisen  after  the  commence-  Of  pleat  ptii* 

tiarretn  cwi- 

ment  of  the  suit»  it  cannot  be  pleaded  *in  bar  of  the  action  i«iaiam.(t) 
^eneraliy,  but  must,  when  It  has  arisen  before  plea  or  con-      *  ^5 

tinuancc>  be  pleaded  as  tu  ihcj^urt/ter  maintciumtc  ol  the  buit ;(?) 
and  when  it  has  arisen  after  issue  joined,  /iuis  darrein  conti- 
nutmcc.   The  instimces  of  a  defendant  having  oblained  ids  cer- 


{p)   Semb.     Cro.  Ktix.  S18.     I  (/)  4  Eisi,  507.      Ante,  531.  532. 

Andr.167,  »ed  qm:rc.  Lutw.  1178.   Com.  Dig.  AbAtemmt, 

{q)  AViUca,  53^,  533.  I-  -4. 

(r)  1  Ld.  Raym.  ITO.    Dottg.  895.  (t)  Ai  to  these  pteM  In  senenl» 

74r.   Tidd*i  IVm.  Mb  edit  813.  Mi^  teeBao.  Abr.  Plett,  Q.  Com.  Dig. 

^putre.  A^nt  nient,  I.  24.  34.     Doct  Flac. 

(«)  Tifl.l's  Prac.  4tli  edit.  813,  814.  <i97.    BuW   K.  P.  309.   And  »ce  th« 

Bac.  Abr.  Pleas,  M.     Com.  Dig.  preeedcat,  jKWt,  vol.  2. 676,  677. 

FU  «<2«  r,  H.  18. 

VuJ-.  1.  [  58  ] 
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635  OF  PLEAS  PUIS  DARREIN  CONTINUANCE. 

Jiiten  fb*ccf  tiiicate  at  abaokrupt  pending  the  suit,  and  before  plea^dt)  and 
tarit,  ^<r.         ^  ekecutor  pleading  judgments  obtained  agatnat  him  after 
the  issuing  of  the  writi  are  except lons«(xr) 

If  any  matter  of  defence  has  arisen  after  an  issue  in  fact,  or 

u  joiiiUcr  in  dcmuri  er,(':i')  it  may  be  plcudcd  by  ihc  dercuvl^nt ; 
ai»  Uiat  the  plaintiff  has  ^ivcn  him  «i  »eiev;sc  ;  or  Uas  been  out- 
iuwed  or  excoiiimuiui^uicd  iCx)  or  that  tliei  e  has  been  an  award 
made  on  a  reference  after  issue  joined  iQf)  and  it  may  be  ad^ 
y|sable  so  to  plead  the  defendant's  bankruptcyi  when  he  has 
obtained  his  ceinificate>  jifter  issue  joined  and  where  the 
pbhuiH'  has  become  bankrupt  after  issue  joined,  and  the  as- 
signees dissent  lo  his  pi-occeding  in  the  suit,  ii  may  l>c  advisa- 
ble to  plead  il.(a)  So  it  may  be  pleaded  in  abatement  that  a 
^  636  «/^^^  pJaintifT  has  married  'since  the  lust  continuance  ;(^)  or  in 
an  action  by  an  administrator  that  the  plaintiff's  letters  of  ad- 
minia^atioiv  haye  been  revoked  9(c)  so  a  defendant  sued  4S 
executor  df  <on  /or/»  may  plead  that  be  has  obtained  leuem  of 
administration,  so  as  to,  support  a  previous  plea  of  retaitiei  m 
(he.  character  of  executor.(f/)  Pleas  of  tbib  kind  tire  ciilier  ia 
abatement  or  in  bar  ;(<■)  and  if  any  thing  iiappen  pending  the 
suit,  which  would  in  effect  abate  it,  this  may  be  pleaded  fiutM 
darrein  continuance^  though  there  has  been  a  plea  in  bar;  be» 
cause  the  latter  plea  only  waives  all  matters  in  abatement,  which 
existed  at  the  time  of  pleading,  and  not  matter  which  arose 
afterwards  ;  l)ul  if  matter  in  abatement  be  pleaded  /  ^  ^  uur^ 
rein  coiu-:u(iiicey  the  judgment,  if  against  the  defendam,  \4iU 
be  perenipt^i7,  as  well  on  demurrer  as  on  trial.^)   A  plea 


('<)  9  F.AKt,  8^2.  ui  pleml  i>pcei«lljr  puh  darrein 

(v)  4  Eas.1,  507,  508.    9  East,  84.  tinnumtr. 

C-iO  Hob.  SI.   Com.  Big.  Abate-      (a)  7  Kast,  53.     Tidd's  Piac.  4Ui 

raent«  1.  24.  occ.   Lfl.  Knyin.  edit.  761. 

S  ;a.  493,  ro.>t/c.      See  Com.  Dig.      (A)  Rro.  Abr.  tit  CoatiiniMiecwli* 

,\ti;Uc-m(  »U  \.  '2k  57.    Riill.  N.  P.  310. 

( Bull.  N.  P.  .m     Sec  Uic      (r)  l?ull.  N.  P.  Com.  Dig. 

l«.>  iu,  |>o-»f,        2,  r»77.  Abut*  lULut,  I. '24. 

Cv)  8E»|,,,ncp.S04.  (./}  iStnu  1106.     I  Saund.  265. 

(i)  In  9  Kasl»  S3,  tfie  iVqftrfae  in  n.  ± 
4Kast,  4l.i.  and  'J  SmitVa  Rcp.  0.''>j.      (f)  Cnm.  Dig.  Abatement,  I.  C4. 
;i)ii.rHis  to  hiive  btcii  •(•sulifitd  ;  Imf        ( /')  (olb.  C.  P.  If)j.       AII.mi,  €6, 

Mill  if  a  cci-liricatf  has  b.  . n  .>!>r;,in«d  Frvt'IU.  2  JjtW.  1105,  IXOC. 

ulicr  iasuc  j'-iucd,  it  ii.nv  be  atdviaMi^lc 
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bF  PLEAS  Pins  DARREIN  CONTINUANCE.  Q^e 

fhtt«  darrein  continuance  is  not  a  de|»artiire  fronif  but  is  a  waiver  nerr^. 
of,  the  first  plea,  and  no  adnoitage  can  afterwards  be  taken  of 

Ms) 

With  i-espect  t6  the  time  when  tlie  matter  of  tliis  dcscrip-  vvr.u-  cud 
tion  is  to  l)c  I )1  called,  it  appears  that  if  the  ground  ol  ile fence  ^''/A«£f^*'' 
arose  after  plcu,  or  after  issue  joined,  and  before  tlic  return  of 
the  venire  facioMf  M  should  be  pleaded  in  bank  i{A)  and  where 
the  defendant  after  pleadings  obtained  his  'certificate  as  a  bank-      *  637 
niptt  and  then  pleaded  it  in  bank,  as  a  matter  which  had  arisen 
after  the  last  continuance,  but  in  fiict  another  condnusnce  bad 
intervened  between  the  ccruiicaic  and  plea,  the  court  per- 
mitted him  to  plead  it  nunc  firo  tunc  on  payment  of  costs  ;U) 
but  matters  which  have  arisen  after  the  iriul,  aud  before  the 
day  in  bank  cannot  be  so  pleaded  $  and  though  it  may  after  the 
jury  have  gone  from  the  bar,  yet  it  cannot  after  they  have 
given  their  verdict.(y) 

Great  certainty  is  refftiisite  in  pleas  of  this  description  ;{k) 
and  it  iij  uoL  bufii  'ient  to  say  i^enerally  that  after  the  last  con- 
timiance  such  a  thinj^  happened,  but  theday  of  the  continuance 
must  be  sheNvn,  and  also  the  time  and  place  must  be  allei>;ed 
where  the  matter  of  defence  arosc.(0  The  forms  of  the  plea, 
whether  pleaded  in  bank  or  at  the  assises,  are  given  in  the 
second  volumcCm)  The  plea,  when  it  contains  matter  in 
abatement,  concludes  by  praying  judgment  of  the  writ,  and 
that  the  same  may  be  quashed  or  if  the  writ  is  atjaicd  dr 
fuctoy  by  prayuig  judgnu  nt  if  the  t  oiirt  will  further  proceed  {o) 
In  bar  the  conclusion  of  the  plea  is  that  the  pluintift*  ought  not 
fbrther  to  maintain  his  action,  and  not  that  the  former  inquest 
should  not  be  taken,  because  it  is  a  substantive  bar  of  itself,  in 


(ff)  t  Salic,  m.     SStra.  1105.  Ct«.JN«.  96f .  Froem.ll&  iloAw. 

lloj.  SI  1J43.    52S»lk.  5ia.  ti  Wih.  139.  Ccf. 

(A)  Sec  Com.  Wv^.  A'.  itcment,  1.  Knt.  517.  h.    Ua^t.  Kiit.  54y. 

2i.     2Sii,iiirs  \tt-\*.  o'jO.    Sec  die  (/)  M.  iliiij.    lJull.  N.  T.  ;m 

form,  i\*,ht,  vol.  2.  670.  (i/i)  Post,  vol.  '2.  Cr6,  ftT7.  and  nec 

(i)  2  SmitJi's  Rei>.  396.  RuH.  N.  F.  310.  Co.  EiiL  517.  lUteU 

O)  I>oct.  Pine.  IZr.    Hull.  N.  P.  r,n\.  549. 

310.    9  Kust,  3«1.  Com.  Dig.  Atwie-  (7O  t'ilh.  C.  P.  lO.i.    '2T  .Mtn  .  lU.I. 

fiient,  I.  31.  (0)  3  Let,  I  JO.   Dull.  X.  P. 

(*•)  Boc.  Pfiic.  207.     Yilv.  i  n.— 
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OF  DEMURRERS. 


TIm  mkl     Ueu  of  the  *fi>riner>  and  ccmaequciitly  must  be  pleaded  to  dw 

mofjc  of  plead-  •  ,  ^  ^ 
ing  £^  acUon.(/i) 

PleM  after  the  last  continunnce  must  be  verified  on  oath  ue- 


Sm  they  ire  allowed)  vhctber  pleaded  in  bei^  er  «t 
fini^Kf)  cannot  be  amended  after  th» 

OTer|(r)  imt  can  there  be  more  than  one  plea  fiuU 

iinuanceXti)  liiu  it  ;i  plcjL  /luia  darrein  continuance  be  tiled  and 
verified  oil  oath,  tlie  cuuit  cannot  set  ii  aside  ou  aiuiian<,  lau 
•re  bouod  to  receive  itCl)  When  u  plea  fiuu  darrein  ansUam* 
mice  b  put  id  tt  the  uaiaeit  the  phdnuff  is  not  to  vep^  to  it 
thcrof  for  the  judge  haa  no  power  lo  acjcept  of  t  loplkatiam 
nor  to  try  it ;  but  ought  to  return  the  plea  aa  parcel  of  the  vt^ 
cord  of  nisi  /iriun  i  aud  li  the  plaintifl'  citinur,  it  c^iiinci  U 
argued  there.(r)  Where  the  plea  puiM  darrdn  continuanci  is 
certified  on  the  back  of  the  fiotteOf  and  the  plsunufiT  deiiiyi% 
if  the  defendant)  on  the  eiEpiratiflO  of  a  rule  given  iut  kam  lo 
jom  in  demurrery  neglect  to  do  ao^  the  pfadadff  may  ugn  jpjg* 
aieft^ii) 


OF  DE^U&UERSJia) 


PJ  Demur- 

rerg  xchem 
proper. 

*  639 


When  the  declaration,  plea,  or  replication,  8cc.  is  defectiTc^ 
^ther  in  substance  or  form,  the  •opposite  party  may  in  gene- 
ral demur y  which  has  been  defined,  that  the  party  demur* 
ring  will  go  no  further,  because  the  other  has  not  shewn  arf^ 
ficient  matter  against  him.(^)  VVhere  the  pleading  as  <iefeo- 
tive  in  aubatancO)  it  is  in  general  advisable  to  demuri  bccMiae 
the  party  succeedln^^  ihereoUf  is  entitled  to  coats;  but  where 


(/>)  Cro.  Elix.  4a.   2  Lmw.  U43. 
BalLN.P.SIft 
(9)  Fk«em.  &3.   1  Sti*.  418.  9 

Sniiih*s  Rep.  396. 

(r)  Bac  Abr  PIca%Q.  YeW.  181. 
rrer  ni.  232.  Bull.  N.  P.  300.  Bot 
."ICC  2  Swiiili's  Kep.  659. 

(#)  Bro.  Abr.  tiu  Continaancc,  pt 
9.41.  Jei)k.l€0.  Gilb.  C.  P.  105. 


(0  2\VH!i.  J$r    3  T.  R.554. 
(v)  Com.  Dig.  Abatement,  I.  S4. 
{u)  Bae.  Abr.  VUm^  %  Bal.  K. 
P.  3lt. 

(a)  Alto  Dctnnrrci-s  ia  geMci^ 

B'v  Hflc  Abr.  tit  Pleas,  N".  Com. 
lii^.  Pleader,  Q  S.-^tind.  Rc^  |^ 
dex  to  note*,  tu.  Dcmunvr^ 
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the  judgment  ia  arrtsfc(I,(r)  or  reversed  on  a  wrh  of  crronC'/)  JfAe»  pfper, 
BO  costs  are  recoYerable.    When  the  objection  is  a  defect  in 
tottCer  of  ftHrm,  a  special  demiimr  is  stiU  permitted ;  for,  as 
observed  bf  Lotil  H^ktrtt  ^  the  statute  of  JR&xabeth  requiring 
^  a  special  demtimr,  does  not  ntteHy  reject  (brm,  for  tbst 

*  would  be  ("estructive  oi  ilit  law,  as  a  science,  but  il  only  re- 
quires  that  the  defect  in  form  be  discovered,  and  not  used  as 

<*  a  secret  snare  to  entrap  ;"(<•)  and  it  was  observed  by  A'yrf, 
Chief  Jiiatice>  that  ^  hifintte  mischief  has  been  produced  bf 
^  the  MHtjr  of  the  coom  In  overtodking  ertora  io  fiirm :  H 
encourages  careleasnesst  and  pilaces  ignorance  too  much 

*  upon  a  footing  with  knowledge  amongst  those  who  practise 
the  drawing  of  p!cadini;s.*'(y  )    W  licic,  however,  there  are 

merits  to  be  tried,  it  is  in  practice  more  liberal  not  to  demur 
fiir  a  mere  mistake  in  form. 

Demurrera  are  either  gieneroi  or  tfitcials  general  when  no  ifTien  gme- 
pwdcttlar  cause  Is  alleged ;  efixM  when  the  particular  imper-  ^ 
fecdon  la  pointed  outt  and  iosisled  upon*  as  the  ground  of  de- 
nrarrer  ;  the  former  ndll  suffice  when  the  pleadin);  is  defcctiT'o 
in  iubstnnce^  and  the  latter  is  requisite  where  tlie  objection  is 
only  to  the  form  of  pleading.(^)    "At  common  law  u  special  4e 
demurrer  was  not  necessary^  except  in  the  case  of  duplicity, 
and  the  ptrtjr  waa  at  Ubertj  on  a  general  demiu-rer  to  take  ad* 
vuntage  of  sny  objection,  however  trifling  \{h)  to  remedy  which, 
the  tf  itldr.  c.  f .  sAA*  reehhig    that  excessive  charges  and 

expenses,  and  great  delay  and  hindrance  of  justice  huth 
«  grown  in  acuons  and  suits  !)etwcen  the  subjects  of  tiiis  realm 
«  by  reason  that  upon  some  small  mistaking,  or  want  of  form 

in  pleading,  judgments  are  often  reversed  by  writs  of  error, 
<t  and  oftentimes  upon  demurrers  in  law  given  otherwise  than 
M  the  matter  ki  law,  and  the  very  right  of  the  cause  doth  re- 

*  quire,  whereby  the  parties  arc  constrained  either  utterly  to 
**  lose  their  riijht,  or  else  after  long  lime  and  j^rcat  trouble 
*'  imd  expenses,  to  renew  again  their  suits,"  enacttd^  "  tliut 

from  thenceforth,  after  demurrer  joined  and  eoteivd  in  any  * 


(r)  CoTi-p.  40r. 
(rf)  1  Stra.  617. 

\e)  Hob  t2.v2.  1  SooaU.  Sd?.  b.  3. 
(/)  1  b.kP.  59. 


{g)  B«c.  Abr.  lit  l*l««s,  N.  S.  Co. 

IJt.  72  n. 
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Hlwn  srrnc   "  action  or  suit  in  any  court  of  rrcjrd  \\\\.\\u\  this  realm,  ths 
fw  w  tptuui  •«  jmjggg  gi^jjlj  pixjcecd  and  give  judgment  according  as  tbe 
^  very  right  of  the  cause  and  matter  in  taw  tbaH  afipear  inHo 
them,  without  regarding  m/  in^erfeethnj  d^fiHy  or  warns  ^ 
^fitrm^  in  any  mitf  return^  fiiaint^  4e€itrutmy  or  af4^  filemUng't 
<^  process  or  course  of  proceedtti^  whatauoiwpfv  except  those 

only  wliich  the  party  dcniui  imp;  shall  spcriallv  anci  paiijuu- 

larly  set  down  and  express*  lojjcther  with  his*  dt  nuirrcr,  and 
*^  that  no  judgment  to  be  ^ivcn  shaJI  be  reversed  by  any  writ 
^  of  error  fiir  any  sacb  impefleetiony  delect,  or  want  of  fiDrm, 
^  at    aJbreaald,  except  a«oh  only  as  is  before  exeefMed.** 
#  641  ^^^^  difiictilty  that  arose  in  the  constfuctkm  *of  tUi 

statute,  was  the  distingaishing  between  what  was  inatter  of 
iorni,  and  iiuitu  r  of  substance^  and  inany  defects  whirl;  arc 
now  deemed  mere  form,  were  held  not  to  be  aided  by  ihii  sta- 
tute, such  as  the  omission  of  the  words  vi  ct  artms^tman. 
patem^  tKcJ^i)  To  remedy  this,  the  4  Amu  c.  16.  (firects,  ^  that 

where  any  demurrer  ahall  be  jouied  and  entered  in  any  ac* 
M  tion  or  suit  m  uxf  camn  of  record  within  thia  realm,  the 

judges  shall  proceed  and  give  jud{?ment  according  as  the  very 
"  rip;ht  of  the  cause  and  matter  in  law  shall  appear  unto  them, 
**  without  regarding  any  iw/wr/eaiun^  omissioii  or  dt  ftct^  in  any 
^  writ,  return,  plaiot,  declaration  or  oiher  pkading^  process  or 

course  of  proceecyiigs  whatsoever,  exttikt  tkoae  tmty  wMek  $kt 

party  demurring  9Mi  tficetaUy  and  fiartieniafiy  Met  rfsam  mtd 
^  exfirest^  together  with  his  demurrer^  no  comoeo  iff  the  aoMe, 

notwithstanding  that  such  imperfection,  omission,  or  defect 
**  mipjht  have  herclolbrc  been  uikc  n  to  be  inaii':r  -  f  hubntcncf 
**  and  HQt  aided  by  aboxfi'tnenUQucd  utatute^  so  as  sutricient  mat- 
^  ter  appear  in  the  said  pleadings,  upon  which  the  court  may 
^  give  judgment  according  to  the  very  right  of  the  cause  ;** 
and  it  goes  on  to  provide,   that  no  advantage  or  exception  ahall 

be  taken  of  or  liM*  an  immaterial  traverse,  or  of  or  lor  the 
^*  dciauU  of  entering  pledges  upon  any  bill  or  declaration,  or  of 
*♦  or  for  the  dcfavjii  of  allc^^ing  the  bringing  into  court  any 

bond,  bill,  indenture,  or  otlier  deed  whatsoever,  mentioned 


fi)  Ct»».  D:j.  rifJiileP,  3  M.  7,    Bae.  Abr.  Pleas  >^      1  Sauod.  SI. 

1.   liot>.         ^«T.  ^ 
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^  *n  tbe  daciamAOAor  other  pleadings,  or  of  or  for  the  Miult  iTftm  jiTne^ 
if  of  aicgiiig  of  tfao  briogiog  into  court  lettors  tettamem^ry*  'UM'*'* 
^  or  lelten  of  admiaittrMioB,  or  of  or  for  the  cmiissioii  of  W 
**  iSt  armtty  e$  contra  pacem^  oi  cither  of  tljcai,  or  oi  or  ior  the 
"  want  ol  avermcni.  oi  hoc  fiaratus  tut  vcri/icarey  or  Jtoc  /iaraius 
«  eat  venjicar€  jicr  recordimi  or  of  or  for  not  allegint^  /irouf 
HpatH  fier  rw^'dumj  but  tbe  court  thaii  ^ive  judgmeiit 
*i  oGcordiii^  to  ibo  voiy  rtgbt  of  tbc  anno  sa  aforesaid^  with* 
**  out  roffftrdin^  any  such  imperfoetlons)  omissions,  and  de- 
lecls,  or  atiu  other  mafter  of  like  7iaiurc,{J)  exce}>t  the  same 
shall  be  9fi€ciaUy  mid  particuiarly  set  down  tuid  »hc%on  /or 
cau§€ ^ demurrer.*   it  wtt pfovitieii  by  the  aeventh section^ 
tbat  ttie  act  abould  not  ezto&d  to  prpcoodmga  upon  any  penQ$ 
tafute  /  but  thia  was  altored  by  the  4  Geo.  II.  c.  36*  a.  4.{k) 

Since  these  statutes,  the  party  on  a  general  demurrer  can 
only  ;;'ke  udvaiit.  jj,e  ot  defects  in  nubniance  ;  and  therefore,  if 
tiie  delect  cibjccted  to  be  not  clearly  oi'  ti^l  aaturey  it  is  safest 
to  ftemur  apeciaUy*  in  which  caao  the  party  may  not  only  take 
advantage  of  those  partkukriy  pointed  out,  bnt  alao  of  any 
aubatanttal  defoct^  though  not  8peciiled.(/)  B«it  wliere  the  de* 
iendani  is  under  terms  of  plcadini^  ihsu.;hly,  iiu  iouual  ttcfect 
feaa  be  assi^^^ned  as  cause  of  demurrer,  cither  to  the  whole  or 
a  part  of  the  dechu'alion  or  replicatioiii  and  if  it  be,  the  ptoin- 
tlff  *inay  sign  judgment \{m)  but  the  defondant  may  demur  ^  ^a<* 
where  there  ia  a  aubauuitial  defect  afibcting  the  merits  of  th». 
•ase.Cn) 

A  demurrer  is  cither  to  the  whnle  or  a  fiart  of  a  dedurati  n  ;  Whe>rc  onir 
anil  if  there  be  several  counts,  or  in  covenant  several  breaches,  ^J^Ikf 
aome  of  which  are  aofficicot  and  the  others  not,  the  def^dant  ^^^'^ 
nhpuld  only  demur  to  the  latter,  for  if  he  were  to  demur  to  the 
whole  declaration,  the  court  wouW  give  judgment  against 
him  ;(o)  and  thia  rule  equally  applies  to  one  count,  part  of 
vhiLii  IS  sufficient  and  the  residue  is  not,  when  the  matters  ai-e 


S<»c  n!j^crvt»tron«  m  to  extent  Ante,  506.     Tid'fs  Puc.  Stf  «iHl 

©fth(  ,,f  urird-,  'J  \\.  \\\.  'J62.  4C',>.  4tli  e«lit.  410,  IJO. 
(A*)  \Villc«,  60i.    Tidd's  Prac.  4th      (w)  Id.  ihid.    bina.  1185. 

(«)  Com.  Dig.  IMcacfcr,  Q.  3.  5.  1 

(0  I  S«uii«J.  S37.  b.  n.  S.  Tidd'i  Saond.  <«6.  k  W.  note  9.    2  Saund. 

Vrac.4th.dk.  C4I.  379,.mB,l4    tWllt^SiS.    1  Xc^r  - 

<w)  7  T.  «.  m  1  Etot,  4!t,  Bep.  45.  ' 
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If  Acrr  divisible  in  ihci;  lu.ui  r  ;  if  a  plaintiff  dcclaiT  for  lakine  his  mo- 

u  part  of  tlie 

^ttading.        ney  and  aiiso  cetuiu  guotb,  w  iUmyt  siicwiiig  that  tiie  goods  were 
his  propeity,  tMe  couBiwiU  be  good  as  to  the  money,  and  it  the 
dclcodanfc  deimnr  gcMnllf  to  the  whaieytlie  pliiMiff  wiM  hme 
judi^mcni  iC^)  but  vhm  there  kaMfiMw  ^ithsr  of  pmlw  tr 
cMuee  of  actioiiy  the  demimr  ihowid  he  t»  i»lnle<f )  Aai 
if  a  pha^  av9my  or  reftUtoiion^  each  of  which  wo  hwre  seen  is 
entire,  bt  bad  in  part,  it  is  bad  for  the  whole  ;^r)  and  in  that 
Ku^Q  the  demurrer  shoiikl  be  to  Uie  whole  pleaor  rtp>kiitioo>{*) 
or  it  will  be  a  ditoontimwiice  ;(<)  exeopt  in  the  case  of  a  plea 
*  644      of  <et-oir«  two  ptiteof  which  are  *ooi»hlM«d  aaaiodlar  to  two 
couMi  in  a  dedamtioii«  aad  if  one  |>an  be  good,  a  general  de> 
iniiprer  to  tlio  whbb  will  be  ba4.(if) 
When  tn«y         jj,  vr^^neral  u  purtv  cannot  dciiiur,  unlcst*  ihc  objection  .  p;>ear 
tiic  objcctiuii  on  the  face  uj  ike  iircctdmi;  ftltndmgs  ;<v)  but  in  some  l  usest 
l!!^r  nn^      where  the  plaintiff  in  bis  deckuratioa  portiaUf  states  a  deed 
lIleLunK*!*''  ^  deiective,  or  ooMaiM  natUr  dii(|qaiUyiafr  the  part 

Btatod,  the  defandant  may  emw  aytr  of  tha  daad  iod  aat  Mh 
the  whole,  thcrehgr  BMking;  it  part  of  tha  dackritloB,  attd'thca 
demur  either  in  respect  of  the  defect  in  the  daad,  or  the  tm- 
proper  manner  in  whitii  ihc  plaintift'  has  stated  it,  and  this  is 
the  proper  course,  wlicn  u|)on  oyer  it  would  appear  that  a  bail- 
bond  ia  dafiectireXw)  bo  a  deed  untruly  staled  in  a  pAaa,  be- 
ing tat  out  upon  9f€r  \rf  the  pfadnciff,  baeoaiai  part  of  tha 
ldea,Mftdif  It  tharehy  appear  that  tha  plaa  la  ftke^  the  pWniiff 
need  mm  shew  any  matter  of  fiict  in  hie  replicatiofi  to  wiaCMi 
hit  action)  but  may  deimir  \{x)  for  it  is  a  general  rule  that  an 
indenture  &ct  out  upon  oyer  becomes  \mv\,  of  the  prcccuin^g^ 
plea^y) 


(/>)  2  Santtd.  m,  I  Salk.  SIS.  S  {n)  3  BT.  Bep.  m 

Stead.  171.  a.  a.  1.  1  Mod.  tTl.  Sea  (v)  See  tlie  fbrnw  and  aate^  « 

the  furra,  1  Saund.  108,  100.  Sauna.'364  to  367.  Gom.  Dig.  Pkad- 

{q)   I   T    R.  547.  AdU,  20G.    8  cr,        Aju?  sec  an  <-\crplicm  in  a  i?c- 

8aund.  *2iO  8c  '210.  n.  r!nra»ion  ayunst  a  prisoacr, antet  SSL 

(r)  Ante,  5'2J,  Si-t.  6l8.    1  Sauml.  'i&S.    I  \\t\%.  119. 

S8.  aad  «.«n.  t.  tS6.  937.  a.  7.  t  S  Saaad.  dOi  ianolfe.  Sec  the 

Stoad.  194.  1  Salk.  5I&  I T.  R.  4o.  exoeptioea,  aad  vhea  the  fiMts  mmt 

3  T.  R.  374w  be  |>leadL<l,  aate^  47t,  iSa  aad  1 

(jt)  See  an  exceptioit  ia  aa  avowry,  8nun«l.  ^1*3.  !>. 

1  Saund.  286.  (j  )  l  Samnl.  316,  317. 

(/)  Cora.  1%  Pleader,  Q.  3.  (r)  1  Saond.  o\7. 
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la  point  oifirm  no  predie  words  are  necemrjr  in  a  demur*  Fomu  ^  de- 
mtf  ^nd  a  plea. which  Is  in  aubiianoe  a  demnmrt  though  Yeiy 
infimnal,  will  be  eotisidered  at  such  ;(z)  and  it  is  a  general  rule  ' 

•that  there  cannot  be  a  demurrer  to  a  demurrer.(a)  The  iisucil  ^  g^c| 
form  of  a  general  demurrer  to  a  declaratiojij  aficr  slalii)^  the 
tit^jof  the  court  and  tormi  and  the  names  of  the  parties  in  the 
Bnaigin»  and  the  detace  as  in  the  eommeneement  of  a  plea,(d) 
alleges  that  the  decfaration  and  the  matters  therein  contained 
and  as  tlierein  statedy  are  not  swffisieni  in  law  to  enable  the 
ptaintiiT  to  support  his  action^  and  concludes  with  a  Terification 
aiid  ail  appropiiuic  pruyci  of  judj^ment ;  thoug^h  a  vciificaiiuu 
unnecessary  ;(c)  or  if  ihe  clcmurrcr  be  to  a  particular  count 
or  breach,  it  is  quaU&ed  accordingl7.(fl/)  A  general  demurrer 
to  a  fiUa  in  abaitmtnty  states  tliat  it  is  not  enfficient  to  qnasii 
the  bill  or  writ»  and  prays  jndgmiant  that  the  defendant  may 
noawer  over  or  further  to  tlie  declaiationXe)  To  a  pieu  m  Aar> 
the  demurrer  is  quia  filacitum^  ksfc*  nmteriaque  in  eodem  con- 
tenia  minus  suj/iaens  in  lege  exi^tet^  i^c.  untie  pro  drftctxi  auffi' 
cicniis  /ilacitiy  ifCs  fietit  Judicium^  is'e.  either  for  damages,  or' 
for  debt  and  damagesy  Sec.  anoordtng  to  the  nature  of  the  ac* 
tlon</)  If  the  demnrrer  be  to  a  rq^/ljcniioe»  rej^nder^  fcc. 
after  stating  that  the  same  and  the  matters  therein  contained 
are  not  sufitcient  hi  law,  It  conelndes  with  a  prayer  of  judg< 
ment  either  against  or  fur  ihc  plainiitl,  accQidiiii<  to  ilic  biniu- 
tion  of  the  party  demurring.(i')  If  the  demuner  be  .s/<r;ii/, 
the  assignment  of  the  cauts  qf  demurrer^  are  usually  iotro- 
doced  at  the  end  of  the  general  demuner  in  nhe  ioUowing  *  545 
^ords.  ^  And  the  said  — acconUng  to  the  form  of  the 
«*  statute  in  such  case  made  and  provided,(A)  states  and  shewa  *^ 
««  to  the  court  here  the  following  causes  of  demurrer  to  the 
<*  said  declaration,"  (or    to  the  said yirai  count  of  the  said  dc- 


(«)  5  Mod.  131.   3  Lev.  222.  4  (c)  Co.  Lit.  71.  b.   1  Leoa.  44. 

Saund.  129.  n.  0.  Plow.l.  ino.  k»  to  Post,  vol.  1.  firs. 

the  formingeacralj  Com.  Dijj.  Pietd-  (<0  P<'st,  voi.  2.  6rs. 

er,  Q.  3.  (e)  P<«t,  vol.  0.  679. 

(a)  Bae.  Abr.  Pleas,          Balk.  (/)  Co.  liL  71.  b.    PoM^vel.  9. 

2t9.  679»  680. 

(5)  Ai  ante,  527,  528,  5S9.  and  tee  ig)  Pbst,  toI.  S.  68L 

tl»e  form  pogt,  toI.  2, 678.  {fi)  4  Ana.  c.  tS. 

Vol..  I.  C  59  ] 
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Form$  oj  de-  "  claralioii,"  or  "  to  the  said  breach  of  coven  am  firs^i  ubove  ki- 
u  signed,"  c»r    to  the  sakl  /ifca/*  &c.X«)  and  it  is  usual  after 
slatiDf^  the  c»nies  of  demafrer  to  coodiide,    and  alio  for  tbK 
the  Mid  declaradom''  (or  **hm  tmim^"  nr    ptefti**  «r  «  vt* 
«  piicatwn,")  is  in  other  respects    MtttaiiH  kfennil»  and 
«  insufficient buttheea  labled  words  MO  fiMlf  AwUoWSj 
lor  when  it  is  neces&ary  lo  demur  »fiecially^  it  is  not  sufficieot 
that  the  demurrer  be  guia  caret  forma^  but  it  musi  be  shewn 
8|iecially  m  what  point  in  particular  the  form  is  defective,  and 
4it  it  has  hocn  tsid  the  staUites  oblige  the  party  demurring  to 
lay  his  finger  opoo  the  wy  point      Mid»  tboieiofo*  m  do* 
Qurrer  for  doplictty  guia  d^tftUmut  tt  eoreifiima^  is  nof  mft* 
dent,  aud  ii  should  shew  in  what  the  duplicity  ooamMs;(i^) 
and  after  the  passin^^  of  the  statute  of  KUzabcih,  a  rule  wus 
made,  tbat     upon  demurrers,  the  causes  shall  be  specially 

assigned  and  not  involved  with  general  unapplied  expresaoot 
«  of  «  double^'  « negative  pregQant/   ^  ^mcertain/  <  vaaiiDg 

( form/  ond^  Me      ;  but  shall  sii«w  speeiallf  whcraioi 

in  order  that  the'otlier  party  may  as  the  cause  shall  require, 
*  647       M  either  join  in  demuirer  •or  amend}  or  discontinue  his  ac- 

tion/*(0  If  tbe  pUunttfl'  demur  to  a  plea  in  abatement  as 
if  it  had  been  a  plea  in  bar,  it  will  be  a  discontinuance  and 
a  deniurrer  to  such  plea  should  conclude  with  praying  jadi^ 
ment  that  the  writ  or  hiU  maf  he  adjudged  good*  aad  that 
defendant  may  answer  further  or  over  thereto.Oi) 
When  the  A  party  should  not  demur  unless  he  be  certain  thai  his  owa 
judpiMsut^a^  previous  pleading  is  substantially  correct,  for  it  is  an  es  .  blish- 

Eirwt  U»e  ed  rule  that  upon  the  ar^runient  of  a  dcmvirrcr,  the  court  v*iiL 
9l  defective         .  .  ?       ^  . 

pteadin^       notwithstandui^  the  detect  of  the  plcadmg  demurred  to,  give 

judgment  against  the  party^  whose  pleading  was  first  defec- 
tive in  *ub9Umce  /  as  if  the  plea  which  is  demurred  to  he  bsdt 
the  defendant  may  avail  himself  of  a  substantial  de&a  in  the 


(0  P<MI»  vol.  2- 078,  org.  681.  (/)  Rule,   Mich.   Term,  A.  Dl 

(>>  Com.  Dig.   Pleader,  Q.   9.  1654,  a.  17.    WiUos  22a 

Hob.  itas.  P»r  Hfilt,  C.  J.  1  BaOc  (m)  1  Salk.  818.  Anta^  45S. 

sio.  1  Saund.  lOo.  n.  I.  s.;7.  n.  .s.  (ri)  9  ttennd.  ttO.  f.  a.  S.  Asir* 

{k)  I  Vils.  'it'   1  S«lk.  -^19.    1  4S6. 
SiMin.l.  ir,n.      s  .1 „.  3.  WiUe% 
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JOIND£R  IN  DEMURRER.  647 

declarauoD.(0    Bvt  thU  rule  does  not  ^ppiy  ivUere  the  ob-  /Vmu  ^ 
itctlMi'  to  th«  preeediag  pleading  U  nMNwlr  a  defect  m  yoreif 
end  iiieh  m  would  be  aided  on  e  generJi  demurrer,  bjr  the 
fltatQte  of  EUtaketh  or  ^mm,  or  at  common  law ;  and  by  plead- 

inc;  fjvcr  many  (Ic  fects  in  foi  in  are  aided  and  wc  have  seen 
that  upon  a  demurrer  to  a  pica  in  abaiementi  DO  injection  can 
be  taken  to  the  tbrm  of  the  declaration. (9) 

If  the  plaintiff  or  the  defendant  >oifi  m  demwrrer^  the  TnnuWrUd^* 
joinder  coBciaelf  ooDtrad&ets  the  demnrrer,  by  stadng  that  the 
deckmitei  (or  the  plea,  Sec,)  and  the  mattera  therein  contain* 
edt  *ln  manner  and  form  as  alMedt  are  tnfficient  in  law  to  bar 
the  aciioiK  if  ihc  demurrer  be  to  a  dcciaraiian,  or  to  quash 
the  bill  or  writ  if  in  abatement,  or  to  preclude  tlic  plaintiff 
from  maintaining  his  action  if  to  a  plea  in  bar,  and  usually- 
offim  to  verify  the  declaration  or  plea,  and  conchsdee  witli  a 
prayer  of  jodgment,  though  the  latter  seems  uimeceaaar7.(r) 
A  joinder  in  demurrer  to  a  replicadon  to  a  plea  in  abatement, 
should  not  conclude  \s  \'A\  praying  judgn^eiit  for  debt  and  d.^r/ia- 
ges,  for  to  con(  In  le  in  chief  in  such  case  would  hv  a  discon- 
tinuance, and  the  plaintiff  should  pray  judgmcni  that  the  de- 
fendant may  answer  over ;(«)  but  if  the  defendant  has  demur- 
red  to  a  declaratioii,  and  concluded  hia  demurrer  as  in  abate- 
ment, the  plaintiff  may  job  in  bar  and  shall  have  judgment 
accordingly .(r)  The  points  relating  to  amendments,  and  the 
generui  rult;^  ab  to  when  dclccu  in  pleadinj;  are  aided,  liavc 
already  been  partially  considered,  and  are  so  fully  treated  of 
in  the  books  of  practice  that  any  inrther  observations  upon 
them  in  this  treatise  are  unnecessary. 


(e)lSaund.  119.  n.  7.    I  ^^nnd.  (  9  )  Ante,  437.  Lutw.  593.  1<67. 

885.  n.  S.    Hob.  56.   WiUesi,  4r6.  8  1604. 

Will.  150.  (r)  Co.  Lit  71.  b.    2  Wil».  74; 

(»  1  Lord  Rsygu        am.  $  See  Hie  IMt  post,  «ol.S.ei9;M9. 

Wib.  m.    Willeiy  4T«.     S  Burr.  («)  S  Saand.  810.  f . 

95%%.    Cro.Enx.19S.    Com.  IMf.  (f)it  1^.989. 
Picador,  B.  .t7. 
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BATEMENT. 

in  iChpcci  of  the  parties  to  a  suit,    (see  title  Parties.) 
by  non-jolndtr  or  mij«joindt  r,  how  to  be  ol»jert«  d  to, 
of  a  plaintiffs  in  an  action  on  a  contract,  7,  8,  9.  4^2. 

in  an  action  for  a  tort,  51  to  54.  44 J. 
in  an  action  by  executors  or  adminislrators,  £i 
of  a  dcfcndanti  in  an  acticn  »>n  a  contract,  22  442. 

in  an  action  for  a  tort,  73  to  77.  442> 

by  death, 

of  one  of  several  plaintiffs  or  defendants  pending  tlie  suit,  51. 

death  ot'onedon'l  abate  huit  if  cause  of  action  survive,  5^  4^$. 

ill  aclionii  in  form  cx  contractu. 

survivinpf  oHli|,'-ves,  &c.  to  sue,  1_L 
death  of  hubbund  or  wife,  plaintiiT',  20,  2L 
sun'ivin^  oblifjor,  8ic.  t<i  be  sued,  37. 
death  ot  husband  or  wife,  defendant,  43, 4. 

in  actions  in  form  ex  delicto^ 
survivor  to  sue,  5ii 

death  of  husband  or  wife,  plaintiF,  64^ 
death  of  husband  or  wife,  defendant, 
of  a  sole  plaintiH  pending  the  action,  4oG. 

ABATEMENT,  PLEAS  IN,  (As  to  pleas  to  jurisdiction,  see  title  yuristiiction\ 
general  nature  of,  urul  tliflierence  between  them  and  pleas  in  bar,  43 4>, 
what  matter  may  be  pleaded  in  abatement  or  in  bar,  ibid, 
division  of, 

Kelatlng  to  the  person,  435  to  43fi. 
of  the  plaintiff,  435. 

no  such  |)€rson  in  existence,  435i 
death  of,  (see  title  Death  and  Abatement 435.  6. 
alien  enemy,  436. 
attainted  of  treason  or  felony,  43^ 
outlawed,  43£.  635. 
under  a  pre  muni  re,  436 
excommunicate<l,  4oC  635. 
an  infant  suing  by  attorney,  436. 
covejture,  (see  the  title  Coverturct)  436,  7. 
of  the  dcffnJnnt. 

t overture,  (see  title  Covtrture,)  437. 
re|  lications,  43b- 
infunry,  (see  title  lufancy,)  438i 
Relating  to  the  counf. 

variance  between  writ  and  coimt  no  longer  pleadable,  4Jf . 
Relating  to  the  v:tit  or  bilL 

why  80  called  and  their  effect,  439. 
Vol.  X;  C  6Q  3 
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ABATEMENT,  PLEAS  iS-'(continued) 

ReUtiug-  to  the  vrit  or  bi I i— {continued) 

to  the  form  of  the  writ.        to  4^ 

variance  «r  defect  in  writ  not  now  pleadable,  439,  440. 
ntatters  plead ahU'y  only  ttmse  extrinsic  vi-uehor*,  4^>9,  440- 
mistake  in  addition  uhen  not  pleadable,  440. 
misnomer,  (see  title  Mitnomer.) 
of  tJ»e  plkiniift,  440. 
of  the  defendant,  440,  1. 
nonjoinder  or  misjoinder,  when  and  how  to  be  taken  adTaa« 
plaintiO's  not  married,  44L  [l^ige  of,  442^ 

oneof  plaintirts  fictitious  or  dead,  441 
anotl>er  joint  contractor,  not  sued,  441 
another  executor  or  administrator  not  sued,  44L 
another  perB«)n  who  should  be  made  defendant,  441,2, 
re(}uisites  of  such  pleas,  442^ 
to  the  actiun  of  the  writ. 

action  misconceived  as  to  form, 
action  prem-iuin  ly  brought,  442i 
another  actmn  cU  pt  ndmg  for  same  cause,  442- 
replication  to  it,  4-1. >. 
l*lualiue»  of,  Qrc.  • 

may  be  to  the  wAo/eor  part  of  the  declaration,  44.*?. 

may  demur  to  pan,  and  plead  in  bar  or  abatement  to  other  ptrt,  443. 
one  defendant  may  plead  in  abatement,  another  in  bar,  543-  447, 
in  case  of  misjoinder,  8tc.it  is  now  more  usual  to  demur,  444. 
when  the  plea  ^hould  only  be  to  a  part  of  the  declaration,  444. 
prayer  of  the  jSlea,  444.. 
*  certainty  and  accuracy  required  in  framing  pleas  In  abatement,  444,  B. 

must  give  the  plaintiff'  a  better  writ  or  bill,  445. 

this  is  the  criterion  to  distinguish  it  from  a  plea  in  bar*  445. 
general  requisites  and  form  of,  444  to  447. 
venue  not  necessary,  44& 
duplicity,  what  objectionable,  446,  7. 

cannot  plead  two  outlawries,  &c.  447. 

cannot  plead  in  abatement  and  bar  to  the  same  matter,  447. 

i'onn  oft 

title  of  the  plea,  447. 

when  may  be  with  a  special  imparlance,  442,  3.  -MS. 
of  what  term,  447,  8. 
CQnsc<iucncc8  of  mistake,  4-4-il. 

pLaintiff  may  sij^n  judgment,  ib. 
ap)dy  to  court  to  set  it  aside,  448. 

demur,  ib.  * 

state  the  estoppel,  ib. 

aided,  if  replied  to,  ib. 
commencement  of  the  plea, 

accuracy  required  in  statement  of,  445. 

defendant's  appearance,  4-1^8. 

when  it  must  be  in  person,  448,  9; 

when  it  may  be  by  attorney,  449> 
•  when  by  guardian,  449^ 

tlie  defence,  wheiher  full  or  half,  449,  450. 
prayer  of  judgment  at  the  beginning,  when  proper,  450,  1,  % 

when  of  writ  or  bill  and  declaration,  ib. 

consequence  of  wrung  commencement,  446. 
j)Ody  of  the  plea, 

accuracy  and  certainty  requisite,  (see  ^valities  supra.)  444. 6. 

venue  not  necessary,  446. 

plea  of  nof\joinder  must  aver  the  life  of  the  ptrty,  442. 
conclusion  of  the  pica, 

very  material  and  great  accuracy  requisite,  445,  4i2i 
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ABATEMENT.  PLEAS  lH- (continued) 
ConcIit9i(  i>  of  ihe  J /!ea-~(conr/>.t/«/) 

consequence  uf  a  plea  cnntaining  matter  in  bar  concluding  in  abate- 
ment, 

of  a  plea  conckiciing  in  bar,  446 

of  a  plea  of  privile^-e  of  per.Hon,  45Q. 

of  a  plea  t»  the  (lisahility  of  the  person,  ASiL 

of  a  plea  of  coverture,  450. 

of  a  plea  of  excommunication,  or  other  temiwrar}-  (]l5abinty,450,'l. 

of  a  plea  to  the  torit  antl  declaration,  451.  3. 

of  a  pica  to  the  bill  and  declaration^  45L 
Affidavit  or  truth,  (see  title  v^^j'rtW.) 
when  requisite  at  common  law,  452. 
vrhtn  required  by  statute,  4  Aim.  c.  lii  a.  11*  AST. 
operation  and  extent  of  this  statute,  452. 
w  ho  to  be  made  by,  453. 
at  what  time  it  m.vy  be  made,  ib. 
lorii'  and  requisiteti  of  it,  ib. 
consequence  c»f  omission,  ib. 
Replications,  &c.  to,  (see  title  Ftplication  ) 
to  particular  pleas,  (see  title  Repltcation.) 
to  a  plea  of  misnomer,  454. 

may  amend,  454. 

or  enter  a  cassetur  billa  or  breve,  454. 
to  a  plea  of  nonjoinder  if  true  must  proceed  de  novo,  ib. 
imist  enter  cassetur  before  commcuccnicnt  of  fresh  action*  454. 445. 
when  the  plaintiB'  should  reply,  454. 
when  the  plaintiff  should  demur,  454. 
when  he  may  sipn  j«ulg-ment,  &c- 454.  448. 
when  reply,  appearance  as  estoppel,  4.5 

form  and  requisites  of.  ' 
commencement  and  conclusion  of,454 
prayer  of  judpi^ment,  455. 
Issue,  verdict,  and  judgment  on,  4j5.  44 fi 
Demurrers,  in  case  of,  (see  title  Demurrer.) 

to  a  plea  of  replication.  456.  7. 

form  of  demurrer  to  pica,  456,  7. 
Joinder  in  demurrer,  form  of,  456. 
Argument  of,  no  ol^jection  on,  to  declaration,  457. 
Jud^^ment  on,  457.  8.  446. 
CoKts,  &c.  457. 

Pleas  of  puis  darrein  continuance,  (sec  that  title,)  6oGk 

ABSOLUTE  RIGHTS. 

when  not  necessary  to  be  stated  in  pleading-,  .1f4. 

ABSQUE  HOC  (see  title  Traverte.) 
bnguage  of  a  traverse,  ^Sl. 

ABUTTALS. 

statement  of,  in  a  declaration,  363,  4. 

new  Rs«iigiiment,  56(5. 
ACCORD  AND  S  ATISFAQl  ION. 

plea  of,  .  «, 

may  be  given  In  evidence  in  assutnpsit  undt.r  general  issue,  472. 
mtist  be  pleaded  in  an  action  ou  a  specialty,  'VbO. 
when  no  plea  in  an  action  on  a  specialtv,  480,  1. 

may  be  given  in  evidence  under  Hot  guilty  in  actif)ns  on  the  CMC,  496. 
must  be  pleaded  in  trespass,  4*^6.  48G.  [4W 
replications  to  in  gfcncral,  589-  592, 
in  asssumpsit,  553. 
in  case,  5fiQ. 
in  trespass,  569. 
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ACCOUNT. 

picas  in,  483. 

ACCOUNT  ST/VTED. 
count  in  assumpsit, 

form  ot  II,  33&  . 
use  of  it,  343. 

by  or  aguiiibl  executors,  &c.  343: 

ACTIO  ACCREVIT,  &c. 

when  this  allei^atiuu  is  unnecessary  in  debt,  34^,  6. 

iu  dt:bL  on  pcuAi  statute, 

ACTIO  NON,  &c. 

actio  non  habere  debet  when  proper,  531. 
when  oncrari  n'»n,  ice.  proper,  ib. 

wtien  it  shoutii  be  a,»  to  the  further  maintenance  of  the  action,  531,  B- 
not  proper  in  plc^is  in  abatement,  44fia 

ACTIO  PERSON  ALIS  MOI^ITUR  CUM  PERSONA. 

maxim  and  rules  relating  to  in  general,  5&  lo  ^  and  77  to  80. 
don'i  apply  when  the  action  is  in  form  ex  contractu,  56^  7. 
elTect  of  tfeath,  (see  title  Abatement.) 

1st.  of  ihe  party  injured,  m  case  of  an  injury,  5^io  52± 
to  the  person  a>  action  lies,  5^ 
to  personal  projierty  action  lies  and  when,  56  to 
to  real  properly  when  action  lies,  58^  9. 
Sdly.  of  the  wronf^  doer,  and  general  rule  as  to  injuries,  7^ 
to  the  person,  21fii 
to  personal  property,  78^  9. 
to  real  property,  80. 
executor  may  support  replevin,  159.  . 

ACTION  PREMATURE, 
plea  of,  442.  3. 

ACTIONS. 

by  and  aji^ainst  whom  to  be  bronpht,  (see  title  Partiet  pertotum.) 
distinction  between  artif.n  inform  ex  contractu  ard  ex  delicto,  2.  51  75. 
form  of  action  misconceived,  plea  of  and  consequences,  442. 
prematurely  brought,  plea  «if,  &c.  442- 

another  action  depending  for  same  cause  plea  of,  in  abatement,  442.  3. 

in  bar,  443. 
replication  to,  443i  4i4 

When  an  action  lies  in  general,  83  t6  BZ. 
Forms  of  action 

e!*tablished  forms  to  be  observed,  85,  6. 
division  of 

1st.  ex  contractu. 

Assumpsit,  (see  title  Astumfnit,)  88  to  1(X). 
D'.  bt,  (see  title  Df  bt,)  100  to  U)SL 
Covenant,  (se*;  title  Covcnnnty)  109  to  117. 
Detinue,  (see  title  Detinue,)  111  to  122. 
Jind  ex  delicto^ 

nature  of  injuries  ex  delicto  as  they  affect  the  funui 
of  action,  122  to  131. 
material  distinctions  between  injuries, 
with  or  without  force,  122 
immediate  or  only  consequential,  121 
what  injuries  are  forcible^  123  to  125. 

what  imme  diate  or  consequent, 
legality  of  original  act  when  not  materia],  12^ 


AQTlOKS-^twtinued) 

intent  when  not  matcrin^  129. 

summary  of  points,  on  which  the  form  of  action  may  de- 
pend, 

Cii8e,(»ee  title  Cate,)  133  to  147. 
Tiovt-r,  (see  title  7; over.)  14^  to  157. 
Replevin,  (see  title  Jiepit^in,)  ISZ  to  lfi2» 
Trespass,  (see  title  Tretpott^)  162  to  187. 
Ejecin^ent,  (see  tit k  Ejectment)  188  to  193. 
Consequences  of  mistake  in  form  of  uction,  and  mode  of  objecting  to,  193  tA 

if  the  objection  appears  on  the  face  of  the  declaration, 

formerly  nsujil  in  plead  in  abatement,  442. 
dct'endant  muy  (ienmr,  194. 
dcfendMnt  may  m<»ve  in  arrest  of  judgment,  194. 
defendant  may  support  eiTor,  194. 

not  in  general  a  frn.und  of  nonsuit  on  account  rf  costs,  194. 
if  the  objection  does  not  apptur  on  the  face  of  the  declaration, 

the  gixmnd  of  nonsuit,  and  def  endant  entitled  to  costs,' 194w  ^. 
plaintif  mny  pn>ceecl  in  a  fresh  :«ctian,  195 
Of  joinder  of  actions,  (see  titU  yoir.der  tj  Actions,)  196  to  ZQT. 
Of  election  of  actions,  (sec  title  jLiecnon  of'  Jettons t)  2QZ  to 

AD  DAMNUM,  (see  title  Damage.) 

when  proper  or  not,  in  conclusion  of  a  declaration,  360.  397^ 

in  debt  qui  tarn,  360. 
in  covenant,  36i2. 
in  general,  322i  409. 

ADDITIONS.    Statute  of, 

at!diti«  .n  of  defendant's  residence  and  degree  necessary  in  original  writ  2A& 
what  addition  pro(>er,  246«  7-  *         •  » 

not  neccssar-y  in  a  declaration,  247.  288. 
when  not  plciidubk  in  abatemcui,  440. 

ADMINISTRATOR,  (see  title  Parties  and  Executor.) 

ADMISSION,  (see  title  Confeuitm  and  Avoidance,)  fifKL 

AFFIDAVIT. 

of  trutli  of  dilatory  pleas, (see  title  Ahatrmenty)  452,  3. 

of  truth  of  pU  as  puis  darrein  conUnuance,  (sec  title  Puis  Darrein  Contiw- 
ance.,)  o33.  \ 

AGENT,  (sec  titles  Parties,  Master  and  Sen  anu  and  Servant^ 
when  he  can  or  cannot  sue  on  a  contract,  5. 
when  he  may  or  may  not  be  siietl  on  a  contract>  25.6. 
when  he  may  be  sued  for  a  tort,  6Z,  62. 

AGISTOR. 

of  cattle,  may  sue  for  injuries  thereto,  48* 

ALIA  ENORMIA. 

statement  of,  io  trespass,  and  what  may  be  provwl  imder  it,  387,  "t. 

ALIEN  ENEMY 

when  it  may  be  pleaded  in  abatement  or  bnr,  435^  6. 
wlien  it  may  ho  given  in  evidence  in  assumpsit,  470.  473: 
when  it  should  be  pleaded,  473. 
certainty  requisite  in  the  plea,  29ft 
rrpHcattnn  tn,  551,  2, 
.ANCIENT  D€M£6NB. 
plea  of,  4:^. 
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ANCIENT  LIGHTS, 

remedy  for  obstructing  of,  142t 

action  may  be  in  name  of  tenant,  or  rererstoner,  1^ 

declaration  for,  3fiZ. 

ANIMALS,  (see  titles  Dogs,  Cattle.) 

-when  an  action  lies  for  injuries  to,  165,  6. 

vthen  an  action  lies  for  an  injury  committed  by  them,  182.69.  70. 

ANNUITY  DEED. 

replication  to  plea  that  there  is  no  memorial,  &c.  555. 

APPEARANCE  OF  DEFENDANT, 
bow  described  m  a  plea,  410. 

in  person,  ib. 

by  altorncy,  410.  412. 

in  a  dificvcnt  name  to  that  sued  by.  411,413.  448,  9. 
'  by  a  feme  covert,  412.  449. 
by  an  infant,  412.  449. 
in  pleas  to  the  jurisdiction,  412.  449. 
must  be  in  name  of  only  one  attorney,  41^. 

APPRENTICE. 

remedies  for  injuries  to  master's  right  in,  138. 

ARBITRAMENT,  (see  title  Avard.) 

may  be  given  in  eridence  in  assumpsit,  472; 

in  case,  487. 
must  be  pleaded  in  trespass, 

ARBITRATION  BOND. 

Replication  to  plea  of  nul  tiel  a«-ard,  &c.  555, 

ASSAULT  AND  BATTERY,  (see  title  Trespast.) 
action  for,  lies  against  two  persons  jointly,  73. 

ASSIGNEE,  (see  titles  Parties  and  Bantrupts.) 

of  a  chose  in  action,  when  he  may  sue,  11.95. 

when  he  cannot  be  sued,  34,  5,  6. 
of  abanknipt,  (see  titles  Parties  ^nd  Bankruptcy,) 

when  assig-nees  should  sue  and  when  nut,  L3L 10. 

provisional  assignee,  1^ 

in  case  of  removal  of  an  assig-nee,  15» 

joinder  with  solvent  partner,  LL 

on  contmft,  8ic.  mude  since  bankruptcy, 

joinder  in  action,  lA 

conserjtience  of  all  not  joining*,  15. 

when  suit  does  not  abate,  li. 

ho-w  to  sue,  201,  2. 

when  may  declare  in  their  own  right,  LI 

when  the  bankrupt  may  sue  on  a  contract^  10. 15^  16. 

in  trover,  &c.  142. 
■when  assignees  may  be  sued,  4L 
of  an  estate  in  land, 

vrhen  he  may  sue  on  a  contraat,  IL 

for  a  tort,  54. 
how  far  liable  for  a  contract,  3fL 
for  a  tort,  77. 

of  a  term  of  years, 

how  to  declare  at  the  suit  of,  352.  o47. 
how  to  declare  against,  353. 


ASSIGNOR,  (see  title  Auigntf,  anfl  Partiet,) 

of  an  estate  ii>  land,  wtien  he  cannot  distntiiif  ttc  11. 

ASSUMPSIT,  ACTION  OF, 

parties  to,  who  to  be  plaintiff  and  who  defendant,  (ece  title  Partia.} 
why  so  called,  88. 

dennition,  and  jceneral  object  of  it,  SS- 
history  of  it,  89. 
when  it  lies  in  (general,  89  to  99- 

upon  simple  contracts,  not  under  seal,  89  to 

upon  contracts  implied,  SQ  to  2IL 

where  there  has  been  no  contract,  90^  9L  99. 
when  thi'only  remedy, 

against  an  executor  or  administrator  on  simple  contract,  93^  4. 

for  money  payable  by  instalments  where  whole  not  due,  92± 

on  a  collateral  undertaking,  94. 

on  a  bill  or  note  where  there  is  no  privity,  94. 

on  an  award  not  for  payment  of  money  and  where  there  is  no  bond,  94. 
when  not  sustainable  and  exceptions,  94  to  99. 

not  on  a  deed  or  record,  94. 

not  where  there  originaih  was  a  valid  deed  or  record^  94. 

exceptions  where  deed  not  executed  by  defendant,  21. 
for  rent  where  there  is  no  demise,  25^ 
where  there  has  been  a  deed  of  separate  maintenance>  95^ 
where  the  deed  is  invalid,  lii^ 
where  there  has  been  a  new  c<mtract,  25i 
on  a  contract  in  consideration  of  forbcarartce,  95i  6^ 
on  an  account  stated  between  partners, 
where  tiieie  has  been  a  fresh  ajjrrecmcnt,  96^ 

Ii9t  where  a  higher  tecurity  has  been  since  taken.  9G  to  99. 
exceptions  wheiTb  fresh  deed,  &c-  invalid.  9fir 
bond  for  rent  no  extingtiishment,  . 
not  a  mere  colUiteml  security, 
lies  for  rent,  JStc-  issuing  out  of  realty,  97^  8. 
lies  on  a  stattue,  9&. 

on  a  jttdgment  of  a  court  not  of  record,  98. 

when  not  by  a  partner  against  his  copartner,  2li.  25,  7. 

when  nut  against  a  corporation,  9& 

not  in  case  of  illegal  distresses,  &c.  99. 
Pleadings,  &c.  in,  in  generate 

the  declaration,  99. 

pleas.  99,  100. 

judgment,  100. 

costs,  ItX). 
Pleadings  in,  in  particular. 

DSCLAEATIOK. 

title  of  court,  (see  title  Declaration,)  26L 
of  ierm,  (see  thle  Declaration,)  252to26r> 
venue  in,  i^see  title  Fenue,)  212^ 
commencement  of,  (see  title  Declaration,)  ^I^2SS. 
cause  of  action,  statement  of,  in 
Special  counts,  292. 
1.  inducement. 

defined,  222. 
utility,  292,  3,  4. 
form  of,  293,  4. 
^  considerations,  statement  of, 

when  to  be  stated,  22i. 

hoir  to  be  stated  in  geueral,  393>*^  & 
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ASSUMPSIT^(ronfrnuf</) 

kcveral  dc9cri|>uons  and  how  pleaded 

1.  executed,  296,  7- 

2.  exi  rutory,  297. 

3.  concuiTenl  or  mutual,  2i2Z. 

4.  coiKinutng', 

defect  of  sudicieiit  consideration,  how  to  be  objected  to,  2^ 
3.  contract,  htatement  of. 

how  to  be  fttated,  14. 

to  be  stated  in  words  or  acr.ordinp  to  !ej»»l  cfTcct,  298»  9.  302. 
super  se  itsstimpsit  proper  in  all  cuses,  22ft. 
by  wml  l«  vvltom,  299. 

sufficient  to  shrw  that  part  on  which  the  action  i«  founded,  299. 
but  a  condition  precedent  or  matter  qualifying  must  be  stated,  SOI 

contract  io  the  alternative,  302. 
variances  what  fatal,  3Q3  to  ^iiS^ 
statement  under  a  scilicet,  iML 
4k  averments,  {aa^  title  Awrments-) 
define  d,  ^iM 

of  thp  performance,  8cc.  of  a  condition  precislent,  .'W9/to  319. 
not  I'ecessary  w.ien  ''on  si  deration  wus  exertiled,  109. 
necessary  wliere  consideration  was  execiitorv,  309 
when  necessary  in  case  of  raiitiial  conditions j  309,  3111^ 
jreneral  rule  at  to  avertnenttt  309  to  315. 
form  of  avernu  nt,  31  .'SI. 
of  pprform:»nce,  316. 
of  excuse  of  perf  )rmancc,  317. 
of  re.nliness  to  perforjn,  318. 
consequence  of  mistake,  319. 
of  the  dcfend»iit*8  notlee  of  farts  alleg^,  319. 
when  necessary, 
how  to  !)e  statetl,  322. 
conscfj'ience  r»f  mistake,  322. 
tij  a  request  on  dcfendaiit, 

wh<  n  necessary,  322. 
f  »rm  of  stating*,  ^2A. 
3.  breach,  (see  title  Breach.)  • 
necessary  to  be  staled,  325. 
how  in  rase  of  a  mere  money  demand,  325. 
in  special  counts,  325^ 
forn)  of, 

shoidd  in  substance  accord  svilh  the  contract,  326.  f  fil 
what  stifliciert,  326. 

where  the  contract  was  in  disjunctive,  327. 
ifio'.  lar^orbad,  32H,  9. 

injudicious  to  be  too  narrow,  329.  * 
should  be  certain  and  particular,  329,  330. 
*e%'eral  breaches  when  they  may  be  assiprned,  330. 
of  the  ullepration  of  defendant's  fraudulent  intent,  33L 
insufticicncy  of  breach  how  to  be  objected  to  and  when  fatal 
or  aided,  331^  2. 
6.  damans,  (see  title  D.images,) 

what  necessary  to  be  stated,  352. 

damages  necessarily  incident  need  not, 
but  special  damacres  must,  332 
too  abundant  a  statement  not  prejudicial, 
how  to  be  stated,  333 
consequences  of  misstatement,  335. 
CWmmon  eountt^  333  to  343. 

general  utility  of,  333^  4 
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Common  counu — {continued.) 

are  for  money  demands, 

ihe  indebitatus  a tsunips i t  conx\\,  334,  5,  6,  7. 

the  Sluanturn  meruit,  337. 

the  ^antam  Vii/coant,  335.  337. 

tlie  account  ttatfd,  336. 

common  beeuch,  336. 

history  as  lo  tiiesc  counts,  336,  T. 

{^neral  form  and  rc(|uisite8  of,  337. 

when  relating  to  real  property,  33fi. 
when  relating  to  good4  «r  persona/  propertVf  338,  9. 
when  relating  to  u'onf  and  personal  services,  339, 340- 
when  relating  to  moniesf  340. 
money  lent,  340. 
m<^ncy  paid,  340. 
mr)ncy  had  and  received,  341* 
,  account  stated,  343. 

by  and  against  executors  and  administrators,  &c.  343. 
Joinder  «/  several  count*  in,  3QQ  to  322.    196  to  207. 

Pleas  in, 

to  tho  jurisdiction,  (see  title  Jurisdiction.) 
in  ahutemont,  (see  title  Abatement.) 
in  bar,  (see  title  FUas  in  bar  in  general.) 
analytical  lable  of  defences,  4iLL 
the  several  pleas, 

general  issue  non  assuibpsit  in  general,  465  to  469. 
foi*m  of  it,  469. 

what  may  be  g-iven  In  evidence  under  it,  469  to  475- 
anoUier  person  wlio  ought  to  sue,  470. 
infancy  of  defendant,  ib. 
limacy,  ib* 
drunkenness,  ib. 
,  coverture,  ib. 

illegality,  ib. 
alien  enemy  plaintiiT,  lb. 
statute  frruids,  ib. 
release  before  breach,  471. 
bankruptcy  of  plaintiff,  471. 
coverture  of  plaintifi',  ib. 
payment,  4Z2. 
accord  and  satisfaction,  ib. 
negotiable  security,  ib. 
foreigfn  attachment,  ib. 
arbitrament,  ib. 
•  judgment  recovered,  ib. 
higher  security,  ib. 
release  after  breach,  ib. 
better  to  plead  specially,  when,  472,  3.  47.5. 
special  plea  when  nece!j.sarj', 

alien  enemy,  plaintiff,  4Z3. 
outlawrj-,  plaintiff,  ib, 
bankruptcy  of  defendant,  ib. 
insolvent  debtor  defendant,  ib. 
tender,  ib. 
set-off,  ib.  475. 
limitations,  statute  of,  ib. 
courts  of  conscience  acts  when,  474. 
when  at  liberty  to  plead  specially  and  advisable,  474.  5.  497,  8. 
the  qualities  of  pleas  in  bar,  (see  title  Pleas  in  bar.) 
the  forms  of  pleas  in  bar,  &c.  (see  title  Plens  in  bar.) 
Vol.  I.  [  fil  ] 
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ASSOMPSIT— (w«fiiitfr<f.) 
Replications  to, 

1.  several  sorts, 

to  a  plea  of  infancy,  551. 
coverture,  ib. 
alien  enemy,  ib. 
insolvent  debtors  act,  552. 
illegality  in  the  contract,  ib. 
tender,  ib.  , 
accord  and  satisfaction,  55iL 
arbitrament,  ib. 
judgment  recovered,  8ic.  ib. 
release,  ib. 
set-off,  ib. 

court  of  conscience,  554. 
statute  of  limitations,  ib. 

2.  forma  of,  (see  title  JReplications  and  Mr  particular  hea(U,)S70  to 

3.  qualities  of,  (see  title  Peplicatiom  and  the  particular  headit)  617  tp 
rejoinders  in,  (sec  title  J?e;oin<^rt.)  [62f. 

ATTACHMENT  FOREIGN,  (see  Utie  l^orri;^  attachmentt.) 

ATTAINDER. 

plea  that  plaintiiThas  been  attainted  of  treason  or  felony,.  4^. 

ATTORNMENT.  * 

when  not  necessary  to  be  alleged  or  proved,  IL 

ATTORNEY,  (sec  titles  Jgent,  Bailee  and  Servant.) 
Remedy  against  for  misconduct, 

w  hen  not  liable  on  a  promise  on  behalf  of  his  clienl,  Z4 
assumpsit  against,  S2» 
case  against,  I3& 

trespass  against  for  irreg'ular  process,  kc  184. 

conclusion  of  declaration  a^inst,  400. 
how  and  when  to  plead  by,  410  to  412. 

M  hat  pleas  to  be  pleaded  by,  449. 

in  name  of  only  one  attorney  and  not  several,  530 
plea  of  privilege  by,  when  affidavit  not  necessary,  52^  3. 

AUCTIONEER. 

when  he  may  sue,  5. 

when  he  may  be  sued,  24,  5. 

AUTER  ACTION  PENDENT, 
plea  of  in  abatement,  44^. 
in  bar,  44^*?. 

replication  thereto,  443, 55L 

AVERMENT. 

defined,  3Qfi. 

forai  of,  315  to  319. 

in  a  declaration,  31ii  , 

in  a  pica,  5^  8. 

in  a  replicaiiun,  616.  « 
in  a  declaration  in  assumpsit,  308to324i 
of  a  condition  precedent,  309  to  319. 
of  tioticc  to  defendant,  &c.  319  to  322. 
of  request,  322  to  324. 
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IHDEX. 

AWARD. 

how  to  be  stated  in  a  replication,  5iL  « 
BAIL. 

remedy  for  not  accepting  of,  186.  1.17. 
what  bail  cannot  plead,  4SiL 

BAIL-BOND, 

debt  upon,  lin. 

defence  to  anion  upon,  liow  to  be  taken  advantftge  of,  479. 
replication  to  plea,  lid. 
case  against  sheriflf  for  not  assigning-  of,  140. 

BAILEE. 

when  he  may  sue,  4&  17Q. 
assumpsit  against,  92^ 
case  against,  LM.  12&^ 

trespass  against,  when  it  lies  and  when  not,  170,  1,  3. 

BAILIFF,  (see  title  Sheriff  and  Officer.) 

when  he  is  liable  to  be  sued,  73.  185,  6. 

traverse  of  defendants  beings  so  in  replevin,  560. 
when  not  in  trci>pa2>s  to  land,  566. 

BANKRUPT,  (see  titles  Partus,  Attigncet  and  yoiruler.) 
when  he  may  sue  on  a  contract,  10  .^IS.  16. 

cannot  sue  liis  assignees  for  his  allowance,  16. 
when  he  tnay  be  sued  on  a  contract,  40.  1. 
when  he  may  sue  for  a  tort,  59,  C£L  137. 
when  he  may  be  sued  for  a  tort,  80,  1. 

form  of  uclion,  137. 
wife  of  (see  Baron  and  Feme,)  44. 
assignees  of,  when  to  join,  and  for  what  demands,  201,  2. 

BANKRUPTCY, 
of  the  plaintiff. 

pending  suit  when  it  does  not  abate  it,  li. 

when  it  may  and  should  be  given  in  ev  idence  an<l  not  pleaded,  471. 
in  debt  on  specially  or  record  ihould  be  pleaded, 
in  case  or  trover,  490. 
puis  darrein  continuance ,635. 
of  the  defendant,  473. 

must  be  pleaded,  473. 
form  of  the  ple«,  53& 

may  be  pl^ed  generally  though  oertificate  obtained  ponding  aclioo»  6^5 

when  a  b.ir  to  an  action  of  covenant,  4ti3, 

of  husband,  how  far  it  dischargcb  his  wife,  44. 

BAR,  (sec  title  Pieat  in  Bar.) 

criterion  and  distinction  between  a  plea  in  bar  and  in  abatement,  445.  4*59. 

BARON  AND  FEME,  (see  titles  Panie$,  Coverture.) 

when  they  may  »ue  and  how  upon  a  contract^  IZ  to  23± 

when  they  arc  to  be  sued  and  how  upon  contract,  i2  to  45i  - 

when  Uiey  may  tue  and  how  for  torts,  46. 

when  thev  may  be  sued  for  torts  and  bow,  81,  2. 

when  husband  should  sue  with  or  without  his  wife,  46, 7. 

when  he  should  sue  alone  in  replevin,  62. 

when  may  join  or  sever  for  a  tort,  6Li  to  ' 

ferae  covert  when  liable  for  a  tort,  Gj. 

plea  that  plaintiffs  suing  as  sach  arc  not  viArried,  4-11' 

must  join  in  plea  wheii,  543. 


660  1ND£X. 

BENEFICIAL  INTEREST,  (see  title  Cettui  que  Trust.) 

BILL  OF  EXCHANGE, 

when  debt  iloes  not  lie  upon,  94. 
delivery  in  saiisfaciiun,  plea  oi',  472- 

BONA  NOTABILIA. 

plea  of  how  to  be  pleaded,  44i- 
when  to  be  pleaded,  484. 

« 

BOND,  (see  title  Deed,  Parties  to  Action,) 
assignor  of  uhcn  he  must  sue,  LL 
assignee  of  when  he  may  iue,  LL  ili 
assumpsit  to  pay  it  on  new  consideration,  2d. 
debt  upon,  IQIL 
profert  of,  348,  9. 

BOROUGH  ENGLISH. 

custom  as  to  pleading  it,  220. 

BREACH,  (see  particulars  under  title  Assumpsit.) 
state meni  of  it, 

in  a  declaration, 

how  U*  be  stated,  325  to  332. 
several  breaches  when  permitted,  33Q. 
consequences  of  mistake,  331,  2- 
common  breach  to  money  c<.unts,  336. 
in  debt.  359^  360, 

in  a  replication, 

when  it  must  be  stated,  555,  6. 598, 9. 

when  several  breaches  may  be  stated  in,  550.  599 

BROKER. 

when  he  may  sue,  5. 
when  liable  to  be  sued,  25^ 

CAPTAIN, 
of  a  ship, 

when  he  may  sue  for  freight,  5cc.  5. 

for  seizure  of  ship,  127, 8. 
when  he  is  liable  and  may  be  sued,  24i  2L. 
how  to  be  sued  for  the  loss  of  goods,  &c.  24^  5. 
in  assumpsit,  92. 

in  case  when  preferable,  134,  5.  145- 
of  a  troop,  Sec.  when  liable,  23.  - . 

CARRIAGES,  Negligent  driving  of. 
who  to  sue  for,  48^  9. 

who  to  be  sued  for  where  injury  committed  by  servant,  68,  9. 
form  of  action  for, 

trespass  when  it  lies,  126.  7-  130. 

case  when  it  lies,  139. 

mu«?t  he  case  acrainst  n  master  for  the  act  of  his  servant,  liLLiS:^ 
declaration  in  how  to  be  framed  in  ca.sc,  127.  139. 

CARRIER. 

liable  for  act  of  his  servant,  69. 

action  against  by  whoni  to  be  brought,  3. 

when  he  may  sue  a  stranger  for  injury  to  goods,  43. 

form  of  action  against, 

in  assumpsit,  92i 

in  case  when  preferable,  138. 1^5. 
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C  ARRIER— (coiUin««/.) 
declaration  against* 

need  not  state  custom  of  the  realm,  219. 
statement  of  contract  when  not  necessary,  134,  5. 

CASE,  ACTION  OF, 

how  fur  affected  by  the  nature  of  the  injury  in  general,  123  to  1^2. 

whetlicr  forcible  or  not,  12j  to 

whether  immediate  or  consequential,  125  to  12S> 

legality  of  tlie  original  act,  128. 

intent,  I22i 

exceptions,  130,  1. 

summary  of  the  leading  points  governing  form  of  action,  131,  2. 
why  so  called,  1"3.  83,  4,  5. 
general  applicability  of  this  action,  lies,  133. 
at  common  law, 

for  nonfeasance,  misfeasance*  and  malfeasance,  1^ 
defined,  IM. 

for  breaches  of  what  confrac**,  and  when  preferable  to  assumpsit, 
134,  5.  IM. 

not  on  contracts  merely  for  payment  of  money,  134. 
for  obstructing  a  way,  contrary  to  express  agreement,  134. 
lies  against  bailees,  &c.  134,  5. 
for  injuries  to  the  terton,  136  to  I3iL 
to  the  absolute  rights, 

mischievous  animals,  keeping  of,  136. 

when  trespass  lies,  ib. 
malicious  prosecutions,  13& 

when  trespass  lies,  1.37.  Ifi2  to  18?. 
sLmder  verbal  and  written,  13Z: 
health  injuries  to,  1.17. 
refusing  to  accept  bail,  Stc  13Z. 
against  surgeons,  agents,  &c.  12lL 
to  the  relative  rights, 

criminal  conversation,  137. 
debaucliing  daughters,  LiiL 

trespass  lies,  2  New  Rep.  476. 
enticing  away  servants,  &c.  138. 
•  for  injuries  to  personal  property  and  breaches  of  contractt  13&  to  141 

case  proper  where  injury  either  not  forcible  or  not  imtne- 

diate,  or  to  property  in  reversion,  158. 
against  attomies  and  bailees,  &c.  fur  neglect,  &c.  138. 

when  preferable  to  assumpsit, 
breach  of  wairunty,  139. 

deceitful  representations  of  another's  solvency,  133. 

negligence  in  driving  carriages  or  navigating*  ships,  132 

distress  illegal,  139,  140* 

pound  breach  and  rescue  of  distress,  14Q. 

rescue  of  party  arrested,  140. 

escapes  or  not  arresting,  140,  1. 

false  returns,  ib. 

not  levying  under  a  fi.  fa.  8ic.  140,  1. 
not  delivering  letters,  HI. 
against  a  \^  itness  for  not  obeying  a  subpccna,  141 
copy-right  and  patents,  infringing  of,  141. 
reversionary  property,  lAL 
for  injuries  to  reai  property, 
corporeal, 

when  the  remedy  must  be  trespass,  14 1. 
for  nonfeasance,  &.c.  must  be  case,  141. 
injury  not  committed  on  plaintifT's  land,  141. 
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GASE,  ACTION  O? ^(continued  ) 

where  plaintiff's  right  is  in  reversion,  lil,  2. 

tithe,  not  carrying  away,  141. 

ancient  lights,  142. 

nuisances  to  houscH.  land,  &c.  142. 

watercourses,  injuries  to,  142; 

waste,  IA2^ 

ililapidations  in  arectrirv,  &c.  142. 
fences  not  repairing"  of,  'l4:>. 
incorporeal, 

commons,  disturbance  of,  143» 
ways,  disturbance  of,  143. 
pews,  disturbance  of,  14.>. 
officers,  franchises,  markets,  Su:.  14L 

ky  statutes, 

in  funeral.  143.  4. 

landlord  against  sheriff  not  paying  a  year's  rent,  144. 
hu'ulrcd,  ;;ctions  against,  144. 
distresses  irregular,  144.  140. 
against  justices  where  conviction  quashed,  144.  5. 
when  and  why  case  is  or  is  not  preferable  to  f>ther  actions,  145.  6.  IHA 
tlie  pleadings,  judgnvent  and  costs  in,  in  general,  146,  7. 
pleadings,  &c.  in,  in  particular, 
DBCLAHATiox,  (scc  particular  heads  of  injuries.) 

title  of  the  court  and  term,  (see  title  Declaration,)  261  to 
renue  i»,  (see  title  Fcnue.) 
commencement,  2fi5  to  '292. 

statement  of  the  matter  or  thing  affected,  362  to  364. 
of  the  plaintiff  's  right  or  interest  tliercto,  364  to 

of  the  injuiT,  3Z4  toSfii. 
of  the  damages,  3M  to  j9Q. 
conclusion,  S2Z  to  4QQ. 
pledges, 
several  counts  in,       to  397. 
PLEAS  in, 

general  issue,  form  of  it,  486,  7- 

what  may  be  given  in  evidence  tinder  it,  486i  7 
must  plead  sp<>fiially  truth  of  slander,  See.  487. 

fresh  pursuit,  in  actions  for  escape,  4S8, 9: 
when  advisable  to  plead  specially,  489. 
statute  of  limitations  must  be  pleaded,  490. 
replications  in, 

whai  de  injuria  proper  or  not,  559^450. 

CATTT.E,  (sec  title  Dogt,  Animals.) 

Disliiw:tion  as  to  liability  for  injuries  committed  hv, 

domestic  animals,  as  dogs,  &c.  scienter  material,  69. 

rcme<ly  case,  69,  136. 
cows,  sheep,  Scc.  for  trespassing  on  land,  trespasa,  ZQ- 
aitimalH  ferx  naturx,  trespass,  &c.  Z(L  136. 

CASSETUR  BILLA  VEL  BREVE,  (see  title  Abatetnent.) 

when  it  need  not  be  entered  and  plaintJfF  may  .imend,  454. 
when  it  must  be  entered  or  plaintill"  amend,  4o4. 
at  what  time  to  be  entered,  455.  443. 

CEPIT  IN  ALIO  LOCO,  (see  Utlc  Replevin  ) 
plea  of  in  replevin,  490. 
replications  to  when  proper,  5fiQ. 
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CERTAINTY. 

dt  fined,  236. 

degrees  of,  and  what  fit€Msary  in  different  parts  of  pleadingp,  2S6  to  24L 
the  w  ords  "  certain,"    duly,"    lawfully."  &c.  of  no  avail, 240. 1.  26iL 
what  necessary  in  a  declaration,  (see  title  Declaration^)  '256  to  26L 

plea,  511  to  518. 

replication.  62^ 

new  assignment,  (^see  title  Juignment) 

CESTUI  QUE  TRUST,  5. 

when  he  can  or  cannot  toe,  546.  42*  66. 
in  ejectment,  49.  190. 

CHOSE  IN  ACTION 

when  assignee  of  cannot  sue,  10. 

assig-nor  or  his  executor  or  administrator  must  sue  on,  10. 

assignee  may  sue  on  a  new  promise  for  a  new  consideration,  and  hotr,  11,  95, 

assignee  of  estate  in  real  property,  when  he  may  sue,  IL 

assignee  of  chose  in  action  when  he  cannot  be  sued,  2^ 

estate  in  land,  when  he  may  be  sued,  35^  6. 

CIVIL  LAW. 

when  points  relating  to  need  not  be  stated  in  pleading,  220. 

6IVIL1TER  MORTUUS. 

wife  when  liable  to  be  sued,  438. 

OLAIM  OF  CONUSANCE,  (sec  title  Conusance.) 

CLOSE. 

meaning  of  the  term,  173,  4. 
when  proper  in  pleading,  2£i2. 

when  to  be  described  by  name  or  abuttals,  (see  title  Abuttal*.) 

CO-EXECUTORS,  (see  title  .Execwfon  and  i>arti«.) 

nonjoinder  of  one  as  plaintifl",  how  to  be  objected  to,  7.  13,  14. 

as  defendant,  bow  to  be  objected  to,  22.  2& 

COGNISANCE,  (see  title  Replevin.) 

COLLATERAL  UNDERTAKING. 

asauvpsit  the  proper  remedy  upon,  94. 
declaration  must  be  special,  339. 
debt  does  not  lie  upon,  106. 

COLOUR  IN  PLEADING, 
in  a  plea, 

defined,  shews  matter  lo  the  court,  why  action  don't  lie,  499.  SOL 
implied  colour,  498,  9. 

infancy,  coverture,  payment,  &c.  are  instances,  499. 

in  trover,  &.c.  422. 
express  colour, 

when  necessary  or  not,  500,  1,  2. 

in  trespass,  &c.  where  defendant  justifcs  imder  a  *dcmisc,  ic. 

500,  1. 
form  and  requisites  of,  501. 
adJitionof  unnecessarily,  only  surplusage,  50^. 
defect  in  or  omission  when  aided,  502,  X 
not  fmvfTsablc,  501. 
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COLOUR  IN  PLEADING,  {continued.) 

in  a  replication,  &c.  not  necessar}',  6Q1. 

the  insertion  of  it  will  not  vitiate,  601.  500, 

COMMAND,  (sec  title  Bailiff.) 

ti  JiVt-rsable  in  replevin,  &.c.  iS4 
when  not  in  trespass  to  land,  566.  5fi6i 
replication  to  <lc  injuria  is  insufficient,  5fiL 

COAfMENCEMENT  .  >  r,ot  ooo 

of  a  dcUaration  in  assumpsit,  (see  title  Declarationt)  232  to  2yj. 

in  debt,  &c.  344. 

of  a  plea, 

in  abatement,  (see  title  Abatement,)  4aJ[L 
in  bar,  (sec  title  Pleas  in  bar.) 
of  a  replication,  (see  title  Jfcplicationt)  572.  3,  4. 

:OMMON  BREACH,  (sec  title  Breach.) 
in  a  declarati»m, 
in  assumpsit,  336. 

general  observations  upon,  336,  7. 
general  nature  and  requisites  of,  336,  7 
in  debt,  iii2» 
in  covenant,  361,  2. 
forms  of,  334,  5,  6. 

COMMON  COUNTS,  (see  title  Declarations.) 
in  assumpsit,  3iltou4iL 
in  debt,  334.  5. 

COMMON  INFORMER,  (see  Penal  Statute.) 

COMMON  LAW  RIGHTS  AND  DUTIES. 

what  need  not  be  stated  in  pleading,  219. 

COMMON,  RIGHTS  OF. 

when  a  commoner  may  sue.  5(L 
remedies  for  injuries  to,  143. 

when  case,  7,  8.  121. 

when  trespass,  14  > . 
declarations  for  obstructing  of,  367. 
ejectment  lies  to  recover  when,  188,  9. 
must  he  pleaded  in  trespass,  4^ 
replication  to  plea  of,  568^  592,  3. 
new  assignments  relating  to,  611,  612. 

COMMON,  TENANTS  IN,  (see  also  title  Partners.) 

when  tliey  may  join  or  sever  in  actions  by  them,  9. 
must  sever  in  avowry,  &c.  and  how,  9.  543,  4. 
when  one  cannot  sue  his  co-tenant  on  a  contract,  25^  6. 
when  one  cannot  sue  his  co-tenant  fur  a  tort,  6^ 

COMPANY,  (sec  title  Corporation.) 

when  too  general  a  description  of  the  parties  to  the  suit,  256. 

COMPOSITION  DEED. 

when  trustees  cannot  sue,  IL 

(  ONCLUSION.  (see  titles  Declarations,  Pleas,  Replications.) 
<.f  a  fi.  fl  o-ation,  329i  liJlL 
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CONCLUSION— (conf/nu«/.) 
of  a  plea, 

in  abatement,  445.  6.  4^  to 
in  bar,       to  540- 
of  a  replication,  572. 

when  it  should  be  to  the  country,  592.' 
of  a  new  assignment,  612,  13. 

CONDITIONS  PRECEDENT. 

what  amouius  lo,  M\d  averments  of  performance,  8cc.  309  to  325= 
•  of  readiness,  to  perform,  and  excuse  of  performance,  Slfl  to  325- 
in  debt,  351. 

CONFESSION  AND  AVOIDANCE,  (see  tide  Replication.) 
defined,  522^ 

admits  defendant's  infancy,  but  goods  necessaries,  5«9. 
admits  freeholder's  title,  but  shews  a  demise  from  him,  5SSi 
must  admit  the  (  lea  in  teims  orefi'ect,  6QQ. 
form  and  requisites  of,  600, 1. 

CONSCIENCE,  COURTS  OF,  (see  tide  Courtt.) 

m 

CONSEQUENTIAL  INJURIES, 
what  so  considered,  125.  122. 
remedy  for  in  general,  case,  &c.  122. 126.  7. 

CONSIDERATION. 

when  essential  to  validity  of  a  simple  contract,  295. 
when  not,  ib. 

when  not  of  a  deed,  351. 

must  state  consideration  of  deed  operating  under  statute  uses,  351, 
iUegali  ty  e f !e  ct  of,  296. 

when  must  be  pleaded  in  case  of  a  deed,  479. 
when  and  how  the  consideration  is  to  be  stated  in  declaration,  295,  6(< 
in  assum|jsit, 

executed,  296.  ' 
executory,  297. 
concurrent,  297. 
conUnning-,  298. 
in  debt  or  covenant,  o5l. 
in  case  ag-ainst  bailees,  &c.  368,  9. 
consequences  of  a  misstatement  of  it,  22S» 

averment  of  performance  by  plaintiff  of  a  condition  precedent,  309- 

CONSIGNOR  AND  CONSIGNEE, 
which  to  sue  a  carrier,  8cc.  3. 
when  consignee  may  be  sued  for  freight,  35i 

CONSPIRACY. 

remedy  for,  136. 

CONSTABLES  AND  OTHER  OFFICERS, 
renue  in  actions  against  local,  277,  8. 

may  plead  general  issue  and  give  special  matter  in  evidence,  496. 

CONSTRUCTION. 

of  pleading,  rules  of,  2Ah  {5il.  241,  2; 

when  and  why  to  be  construed  most  strongly  against  the  party  pleading, 

CONTRA  FORM  AM  STATUTI. 

when  \hb  allegation  is  necessary,  and  consequepces  of  mlstftkc,  3i6,  7,  8,  9. 
Vol.  1.  [  i62  3 
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CONTR'A  PACEM, 

not  to  be  inserted  in  case,  146. 

ghoultl  be  inserted  in  trespass,  162,  3.  375. 

omisHion  aided,  unless  specially  demurred  to,  375,  6. 

CONTRACT,  action  on,  (see  title  Parttet.) 

remedy  for  breach  of,  by  action  on  the  case,  134, 

how  to  be  stated  in  assumpsit,  (sec  tiiJe  Attumptiu)  2S8  to  306. 

how  to  be  stnted  in  debt,  (see  title  Debt,)  351,  2. 

parties  to  actions  on,  (see  title  FarUu-) 

CONUSANCE,  CLAIM  OF, 
defined,  403 

di»ti  fiction  between  it,  and  a  plea  to  the  jurUdiction,  iCi3. 

who  to  be  claimed  by, 

general  points  relating  to  it,  404. 

what  court  may  claim  it,  404  to  406. 

the  actions  in  which  it  is  claimable,  4Q5> 

the  time  and  manner  of  claiming^  it,  406  to  410. 
pleading  and  proceeding^  thereon,  4QZ  to  410. 

CONVERSION,  (see  tiUc  Trover,)  147,  8. 

COPYHOLD  AND  COPYHOLDER. 

purchaser  of,  how  to  declare  on  a  lesse,  347. 

wlien  copyh' Ider  should  claim  rij^ht  of  common,  &c.  by  cuStom,  561. 
when  to  prescribe  under  the  lord,  561.  2. 

COPYRIGHT, 

reme<ly  for  injuries  to,  14L 
declaration  ior,  378. 

CORPORATION. 

not  liable  to  be  sued  as  such  for  a  tort,  65,  6. 
when  not  liable  on  a  contract,  S8. 
assumpsii  aj^ainst  don't  lie,  SS> 

hoN*  to  declare  in  case  at  the  suit  of,  368. 
must  plead  by  one  attorney,  iaO< 

COSTS.  ^       ,  . 

how  far  they  depend  on  form  of  action.  Bo. 
in  assumpsit,  lOL 

debt,  m 

covenant,  116. 

detinue,  1122. 

ca*e,  147. 

trover,  157. 

replevin,  it%. 
"  tr*s[K»ss,  187. 

qeciment,  193. 
when  executor  not  liable  to  pay,  203. 

in  case  of  a  plea  in  abatement,  45iL  , 
how  far  uffected  by  a  special  plea,  503.  4. 
wlicre  one  of  several  executors  acquitted,  22± 

COUNT. 

uleas  in  abatement  to,  when  no  longer  pleadable,  438,  9. 

COUNTS. 

several,  (see  title  Drelarathn.) 

when  tliey  may  be  joined,  (see  title  joinder  in  Aetidn,)  196  to  206^  f- 
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COUVT^{eontinved.) 

when  proper  to  he  inserted  in  a  declaratioD,  (tee  title  Sereral  Countf,) 

39il  torn. 

COUNTIES  PALATINE. 

how  far  recognised  by  the  superior  courts,  22i. 
are  superior  courts  as  to  laying  Tenue,  280.  I. 
pleas  to  jurisdiction  of,  430.  1. 

COUNTY  COURT. 

how  venue  to  be  laid  in,  2^  1.  428i 

pleas  and  objection  to  jurisdiction  of,  428,  9. 

several  pleas  not  allowed  in, 

COUNTRY. 

when  and  how  pleas  conclude  to  it,  535.  6,  7. 
when  and  how  replications  conclude  to  it,  614^  5. 

COURTS. 

division  of  and  distinction  between  as  to  jurisdiction,  404,  5.  429. 

COURTS,  INFERIOR,  (see  titles  Inferior  Courts  nnd  JurhdtcttmM.) 
how  far  noticed  w  ithout  pleading  their  practice,  Sic.  225,  6. 
how  defects  in  jurisdiction  to  be  objected  to,  428,  9.  * 
tiow  venue  to  be  stated  in,  280,  1.  428. 
when  cannot  plead  several  pleas  in,  541. 

COURT  OF  CONSCIENCE. 

statutes,  &c.  as  to,  when  or  not  to  be  pleaded,  474. 
replication  to,  ii4. 

COVENANT,  action  of. 

By  and  against  whom  to  be  brought,  (sec  title  Parties,)  3,  4,  5.  10. 
When  it  lies  in  preneral,  109- 

on  any  deed,  109- 

upon  what  in  particular,  110.  IL 

on  leases  when  proper  and  against  whom,  (see  also  fartitt^)  111. 

when  the  only  remedy  or  preferable,  112.  13, 

when  it  does  not  lie  or  not  preferable.  1 12i  ILl* 
when  not  against  a  devisee,  ^ 
Pleadings,  j  uil^mcnt  and  costs  in,  in  general,  116, 
Pleadings,  &,c.  in,  in  particular. 

HECLARATIOV  IN, 

title  of  court  and  term,  2G1  to  264- 
venue  in,  (see  title  Venue-) 
commencement  of  declaration,  360.  1. 
inducement,  "61 .  346,  7. 
consitleration  when  to  be  stated,  361. 351- 
the  deed  how  to  be  stated.  MS. 
profert  thereof,  348  to  350. 
parts  of  the  deed,  .jSI.  351. 
.  reference  to  deed  and  lessee's  entry,  "^fil. 
derivative  title  how  stated,  36L  352,  3 
averments  of  plainliH  's  performance,  Stc.  361.  ?,  1 5. 
defendant's  breach,  (see  title  Attumptit,)  361.  325. 
conclusion  of, 
ad  damnum,  362. 

PLRAS  IN, 

1.  several  sorts,  482,  3. 
no  f^^eneral  isuue,  482. 
non  infregit  convcntioncm  a  bad  plea,  482. 
rien  en  arrere  a  bad  plea,  482> 
v?hat  roast  be  pleaded  specially,  482,  .I. 
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COVENANT,  action  of-—(eonftnued.) 
PLEAS  IV — {continued.) 

2.  qualities,  (sec  Plea*  in  Bar,)  SSS.  to  S2SL 

3.  form  of,  (see  Pieat  in  Bar,)  526  to 

KBPLICATIONS  IX, 

1.  several  sorts,  557. 

2  forms,  (see  title  RepUcationtt)  in  570  to  617. 
n.  Qtialities»  (see  tiile  Ptflicaunm,)  617  to  626. 
REjoiNucas  IM,  (see  title  Rejoinders,)        to  iLiiL 

COVENANTS. 

roiittial  and  independent,  S1£L 

dej^cndeiit  or  coaditiona  precedent,  311. 

mutual  conditions,  &c.  to  be  performed  at  same  time,  311- 

joint  and  several  who  may  sue  on,  4  6. 

death  of  one  of  several  parties  when  t«>  be  averred,  7- 

for  the  benefit  of  a  str.ing-er  w  lio  to  sue,  4,  5. 

made  by  an  a^ent  on  behalf  of  a  thiixl  puity,  24^ 

what  covenant  assignee  will  be  subject  to,  34^  ^  40- 

COVERTURE. 

of  defendant, 

at  time  of  making  contract, 

may  be  given  ih  evidence  in  assumpsit  nnder  ^neral  issue,  470-  457- 

in  debt  on  specialty  under  nou  est  factum,  4/9. 457- 
may  be  pleaded,  474. 
must  be  pleatlcd  in  person,  412.  449. 
replication  to  it,  4.18  551 
extstlngcoverture, 

must  be  pleaded  in  abatement,  437, 8.  470. 
must  be  in  person,  412-  MiL 
how  plea  concludes,  450. 
cannot  be  pleaded  with  non  est  factum,  &e.  447- 
lepltcation  to  it,  43iL  5il.  32i 

of  plaintiff, 

when  it  must  be  pleaded  or  may  be  ^venin  evidence,  436,  7. 471,  2- 

CRAVING  OVER,  (see  UUe  Ojcr.) 

CRIMINAL  CONVERSATION. 

remedy  for  case  or  trespass,  137.  8-  164,  5.   3  New  Rep.  476. 

CUSTOMS. 

what  to  be  stated  in  pleading  and  what  not,  219,  220,  1.  223 

CUSTOM-HOUSE  OFFICER, 
venue  in  action  against, 

BAM  AGES,  Csee  title  Assumpsit  and  Ad  Damnum.) 
statement  of  in  body  of  the  declaration, 
what  neccssar}'  to  be  stated,  332. 
how  to  be  stated,  333. 
conscqiicnccs  of  misstatement,  333. 
in  actions  for  torts, 
general  what,  3ii5* 

special  being  what  has  really  taken  place,  385. 

must  be  stated  or  when  not  to  be  given  in  evidetice,  .186. 
must  be  the  lepal  and  nattiral  consequence  of  the  injury,  388. 
must  be  stated  with  purtlcnlarlty,  389. 


INDEX. 


669 


DAM  AGES— (c^wfiBi/fi^. ) 

italement  of-  (continued.)  * 

no  part  must  be  stated  to  have  arisen  after  commencement  of  the 
action,  390. 
at  the  end  of  the  declaration, 
in  funeral,  JiiZ  toiOQ. 
in  assumpsit,  99. 
in  debt,  afi(L 
in  debt  qui  tarn,  a6£L 
in  covenant,  .')63. 

in  actions  by  husband  and  wife,  "Q«. 
at  the  suit  of  an  executor,  assignee,  Sec.  3M. 
to  what  amount  to  be  stated,  398,  9. 
conacquence  of  uiking  a  verdict  for  more,  398.  9. 

DATE. 

when  material  and  not  to  be  departed  from  in  pleading,  622,  3. 

DAUGHTERS,  (see  Matter  and  Servant.) 

remedy  for  debanchin}^  of  or  enticint:^  aw.iy,  137,  8. 
trespoiis  lies  when,  IfiS.  2  New  Rep.  476. 

DAYS  OF  WEEK,  &c. 

statement  of  in  pleading,  221. 

DEATH,  (see  titles  Abatement,  Actio  Pertonalit.) 

of  one  of  several  |>iuintiif!»  or  defendants  does  not  abate  suit,  55.  30,  1. 

of  a  parcener,  effect  of,  10. 

of  wife  or  husband,  effect  of,  2L  2. 

form  of  declaration  in  ra«c  of,  7.  12i3Zi290,  1. 

plea  of  in  abatement,  411. 

DEBAUCHING  DAUGHTER,  (sec  tidei)  D^ghter  and  Matter  and  Servant.) 

DEBET  AND  DETINET. 

when  proper  to  declare  in,  in  debt,  344. 
against  an  executor  for  rent,  353. 

DEBT,  ACTION  OF.  * 
parties  to,  who  to  be,(see  title  PartiesJl 
definition  of,  100. 
history  of,  89. 

when  it  lies  in  general,  * 

for  monej  due  if  retdily  reducible  to  a  certainty  whether  due  ©p, 

Icfi^l  liabilities,  101,  2. 

simple  contracts,  101,  2. 

specialties,  101,  2,  i. 

records,  mL  KLL 

statates,  lOL  104. 
in  the  dctinet  for  goods,  IQl. 
when  the  peculiar  remedy  against  lessee,  105. 
when  advisable,  102^ 
when  it  Hoes  not  lie, 

not  for  unliquidated  damages,  unless  secured  by  a  penalty,  IQI.  105^  g, 
when  not  on  a  bill  or  note,  102. 106,  7. 94.  * 
not  against  an  executor  on  simple  contract,  IPG.  93,  4. 
when  not  for  money  payable  by  instalments,  106. 93, 4. 
when  not  against  lessee,  ILLfi. 

not  on  a  collateral  contract,  lOfL  94.  ' 
when  not^  material  that  plaintiff' should  prove  the  precise  sum  to  be  due,  107,  8 
pleadings,  judgment  and  costs  in  general*  IQS,  9.  [344^^4^ 
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DEBT,  ACTION  OF -{contintied.) 
Pleadings  in,  in  particular, 

pKCLAKATioN  in,  343  tu  360. 

g^cneral  requisites  to  be  observed,  34^.  24S  to  26L 
title  of  the  court  and  term  and  venue,  34i  2^  to2&i. 
commenrement  statin^f  tJic  sum  demanded,  &,c.344- 

when  in  the  debet  anddetinct  ^r  only  Uielatur,  344. 
cause  of  action, 

on  simple  contract  and  legal  liabilitiea, 
how  contract  to  be  described,  344,  5. 

form  of  tlie  indebitatus  and  quantum  meruit  count,  344,  5,  6. 

on  specialties, 

u  lu'n  inducement  of  title  necessary,  346.  7. 

consideration  when  not  necessary  to  be  stated,  346, 7. 

deed  and  time  and  place  of  making  it,  34H,  9. 

profert  when  necessary,  348 to  354- 

huw  much  of  deed  to  be  htatcd,  3iQ,  1. 

reference  to  deed,  and  lessee's  entry,  312. 

derivative  title,  how  to  be  sliewn,  352.  3. 

averments  of  plaintiff's  performance,  &c.  353.  4^ 
on  records, 

on  recognisances  and  judgments,  354- 

{reneral  rule  not  impeachable  in  pleading,  354. 
low  to  declare  on,  uiiL 
what  variance  fatal,  335. 
prout  patet  per  recordum  necessar}',  oi^i 
on  statutes, 

commencement  of  declaration  qui  tam,  kc  354 
statcmfnlof  the  statute,  3A6 
stulemcMl  of  the  offence,  356,  7, 8,  9. 

time  wlien  it  took  place,  (sec  Vrnue,)  357 
place  where,  2Z6  230. 
conclusion  contra  formam  statuti,  358,  9. 
per  quod  actio  accrevit,  &c.  352. 
breach,  (see  title  Jtsutnjuit,)  3ji^. 
cottclusion,  360. 
Pleas  ih, 

analytical  table  of  defences,  461.  2,  3. 
pleas  in,  in  ^neral,  general  issue  nuhm  prof>eft  466. 
Ill  debt  on  simple  contract  and  legal  liabilities,  476. 
nil  debet,  476. 
nondetinct.  476. 

.sl.itute  of  limitations  to  be  pleaded,  476. 
tender  and  set-off,  476. 
in  debt  on  specialty,  476. 
when  nil  debet,  proper,  477. 

on  a  lease,  477. 
for  an  escape,  477. 

on  a  judgment  against  an  executor  suggesting  derts- 
Uvit,  4ZZ: 

when  not  and  that  plsiniift'shouhl  demur,  478,  9- 
when  non  est  factum  proper,  478. 

what  may  be  given  in  evidence  under  it,  478.  9. 
,  when  the  plea  must  be  special,  478.  9. 
in  debt  on  record, 

when  nil  debet  or  nul  licl  recoitl  proper,  480,  1. 
when  the  plea  must  be  special,  481. 
w  hat  may  be  pleaded,  481- 
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VILBT- (continued.) 

PLEAS  I N  —  {continued-) 

in  debt  on  statute,  ' 
what  ple&  proper,  481. 
what  must  be  pleaded,  481,  2. 
qualities  of,  (sec  title  /V<rt/* //I  Cenrra/.) 

if  non  assumpsit  be  pleaded  ii  is  a  nulJity,  507. 
Repltcations  im, 

1.  several  descriptions, 
on  simple  contract,  555. 
on  specially,  555,  6. 
on  record  ii,  -^^6 
on  itattitea,  557. 
2-  forms  of,  (see  title  P!eas  in  Bar,)  526  to  546. 
3.  qualities  of,  (see  titk  J^ieat  in  Bar,)  5QZto  52&. 

DECEIT. 

wliat  the  proper  remedy  for,  I  '^Q- 

DECLARATION",  (see  the  retpectiw  acttlnt.) 

defif'ltlon  of,  is  a  statement  of  cause  of  complaint,  24fi» 
1st  its  g«>neral  requisites  and  qitalities, 

Ist.  should  corrf-spond  with  the  process,  &.c.  and  how  TarLuice  to  be  object* 
ed  to,  1248,  9. 

1.  in  the  names  of  the  parties,  1*49,  250, 1. 

2.  in  the  number  of  tlie  parties,  252.  9. 

3.  in  tl)e  character  in  which  the  parties  sue  or  are  sued,  253^ 

4.  with  the  .  suae  and  form  of  action  in  the  affidavit  and  ac  etiam  of  th« 

writ,  254,  5. 

3dly.  must  state  ail  circumsmnces  essential  to  the  support  of  action,  255. 
Sdly.  of  the  certJtinty  requisite  in  a  declaration,  256. 
Ist  as  to  the  parties  to  the  suit,  256. 

2dly.  the  time  when  material  facta  tookplace,(8ee  title  Ttme,)2S7. 260. 

3dly.  the  place  where.  260.  >   ^   — 

4thly.  in  other  circumstances,  260,  1. 
2d1y.  its  part  and  particular  requisites, 

1st.  the  tit/e  of  the  court  and /rrtn,  2^ 
of  what  term,  262- 
spei  iiil  title  when  proper,  268. 

consequences  of  mistakei  265.  ^ 
2dly.  9enue,  (see  title  Venue,)  26Z  to  2B5. 

gtrneral  rules,  26Z  U)  271.  * 
when  it  is  local,  271  to  273. 
when  it  is  transitory,  223^ 
in  actions  upon  leases.  Sic  274  to  276. 
when  local  by  statute,  276  to  279.  see  aUo  3  Anttr,  871. 
mode  of  sUting  the  venue,  279  to  28.3. 
consequences  of  mistake,  and  when  aided,  283  to  285. 
-■^dly.  the  eommencement, 

1.  names  of  the  parties  and  character  or  right  in  which  they  sue  or 
are  sued,  2fi& 
w  here  defendant  sued  br  wronff  name,  28A 
where  plaintiff  has  sued  by  wrong  name,  28fi. 
%.  mode  m  which  defendant  in  court,  285.  6. 

in  the  King's,  Bench  }n  bill,  rjgg 

where  df^fendant  in  actual  or  supposed  custody  of  marshal, 

whore  defend.mt  in  custody  of  aherifT,  28^. 

in  the  Kiner»s  Bpnch  by  original,  288. 

in  the  Common  Pleas,  288.  290. 

summoned  or  attached  no  objection,  288,  9. 

ift  the  Excheqticr,  291. 
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DECLARATION— (coM//«fff<y.) 

3.  brief  recital  of  tlie  form  of  action,  2fii.  289. 

when  concise  antl  nse  of  it,  289,  290. 

4.  form  in  case  of  outlawry,  death,  Sic.  290,  1. 

5.  by  and  aj^inst  infants,  assignees,  executors,  attornies,  8cc.  291- 
4thly.  The  cause  of  action,  222  to  352. 

In  actions  ex  contractUt 

tn  assumpsit,  (sfc  \}\c  particulan  under  title  Attumpsit,)  292. 

1.  special  counts,  statements  of, 

inducement,  (see  title  Inducement,)  292± 
considerations,  (see  title  Con*'tderation,)  iZSJb 
contract,  and  variances,  (sec  title  Contract  and  Vari' 
averments,  (see  title  AverfrientSf)  3(i8»  ^a/ice*,)29S. 
breach,  (see  title  Breach,)  22S^ 
damans,  (see  title  Damage*,)  332,  397,  8. 

2.  common  counts,  333 

in  debt,  (for  particidars  see  title  2)<rZ»<,)  343. 
general  rules,  343. 

1.  on  simple  contracts,  and  legal  liabilities,  344  to  34o. 

2.  on  specialties,  34fito  354. 

when  an  inducement  shewing  title  proper  or  not,  ^ 
when  consideration  should  be  shewn  or  not.  346j  7-  £7- 
the  contract  and  profcrt  in  curia,  348. 
averments,  352.  354.  ^ 
breach  and  damages,  359,  ofiL  aaiL 

3.  on  records.  ,        .     _  .  

sufficient  to  state  record,  without  other  circamstan. 

ces  and  breach,  354  to  356. 
,  4,  on  statutes, 

,  commencement  qui  tarn,  8tc.  SiS- 

statement  of  the  statute,  356,  7. 
statement  of  the  facts,  356,  7- 
flvennents,  357. 
%  '       conclusion  contra  formam  statuti,  358, 9. 

breach  non-payment,  how  framed,  359,  360, 
conclusion  ad  damnum,  when  improper,  359,  36§i 
in  covenant,  360.  to  362. 
In  actions  ex  delicto,  362  to  32(L 

general  rule  as  to  mode  of  stating,  362  to  32Qi 
Ist  The  matter  or  thing  aflectcd,  362: 
a  way,  362. 
tenement,  362> 
close,  362. 

personal  property,  certainty,  362.  o. 
prescriptions,  customs,  8cc.  363. 
abuttals  of  hind,  36J,  4. 
2dl5'.  The  plaintiff 's  ri^ht  or  interest  in  such  thing,  364i 
i  right  independent  of  any  particular  duty  of  defendant, 
public  or  p^eneral  ricrbt  not  to  be  stated,  364. 
particular  ri^lit  implied  by  law  not  to  be  stated,  364.  ^ 
particular  ri^ht  not  implied  by  law  must  be  stated,  364  to 
mode  of  stating  interest 
in  person  absolute  or  relative,  365. 
in  personal  property  in  possession  or  reversion,  SfiSi 
in  real  property,  corporeal  or  incorporeal,  365  to  368. 
in  possession,  365*  368. 
in  reversion,  367- 
a  right  founded  on  the  duty  of  defendant,  368* 

a  particular  duty,  , 

1.  founded  on  defendant's  contract,  express  or  implied, 

2.  on  his  particular  obligation,  369.  [368.  SZQi 
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DECLARATION— (wn//««tfi/.) 

shchfT:),  carriers,  innkeepers,  &c. 
to  repair  fences,  ways,  &c  369. 
general  oblij^ation  of  law  aficctinj^  (U  fendant,  370. 

for  not  rcino\iijg'  a  iiuinancc  on  dcfcndant*s  land, 
S7Q,  1. 

variance  in  statement,  consequence  of  it,  372.  374. 
when  omission  of  title  aided  i»\  plea,  365. 
3dly.  The  injury  to  mcU  tl»ing,  3Z4  to  335. 
nature  of  injuries,  374. 

with  or  without  force,  374.  19.1. 
immediate  or  only  consequential,  374  125. 
malfeasance,  misfeasance,  and  nonfeasance,  324.  134. 
in  trespass,  374. 
in  case,  376. 

•      for  nonfeasance,  376. 

scienter  wiu  n  material,  376. 
defendants  intent  or  motive,  3ZZ  to  3fiQ. 
*  •  the  injury  itself,  31iiL 

in  j^cneral  how  to  be  stated,  380,  1. 
in  ucti.jn  for  slander  or  libels,  Sfil  to  381. 
the  time  when  committed,  383. 4^, 
the  place  where  committed,  384,  5. 
4thly.  The  dama^^^os, 

defined,  385. 
general,  3S5* 
special,  3ii5  to  39CL 
w!)cn  to  be  sluted,  386  to  390. 
how  to  be  stated,  389^  320. 
5th1y.  Of  several  counts  (see  title  Several  CounU,)  220  to  397. 
fithly.  The  concl  ision,  32Z  to  400. 
7thly  Profert  and  pledges,  AW»  1. 
Derecis  in,  when  aided,  401. 

when  at  common  law, 

•     by  the  plea,  40L  2. 
by  the  verdict,  402, 
when  by  statute,  402.  > 

DEED,  (sec  title  Delivery,  JK*rrow.) 

when  to  be  stated  by  defendant,  415,  6,  7. 
consequence  of  statement  of,  on  oyer,  420. 
misstatement  of  when  aided  by  oyer,  420. 
how  to  be  described  in  pleading,  348. 

to  be  stated  according  to  its  legal  operation,  351,  2.  302i  5I8r 
no  unnecessary  part  lo  be  stated,  a52i 
profert  of,  (see  title  Profert,)  3 AS,  9. 

given  as  a  security  when  it  may  be  pleaded  or  given  in  evidence,  472. 

DEED  OF  COMPOSITION. 

who  to  sue  in  case  of,  10,  tl.  4 

DEFECT  OF  FENCES,  (see  title  Fences.) 
who  to  be  sued  for,  ZL  77. 
case  for  not  repairing  of,  143,  4. 

declaration  in,  369^  :im 
plea  in  bar  of,  in  replevin,  562. 

in  trespass,  495. 
replication  to  plea  of,  in  trespass,  567,  8. 

DEFENCE. 

defined,  412.  s 
statement  of  it  in  a  plca,4l0.  414. 
VoJ..  1.  .  [  ^  J 
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UEFENCE-.(conf/nutfc/.) 

sUtement  oT-^{continued.) 
form  of,  410  lo  414. 
when  necessary,  411,  12^  IX 
half  defence  and  when  proper,  413. 
»  full  defence  and  when  proper,  413,  14. 

what  proper  in  a  plea  in  abatement,  449. 

in  bar,  ioiL 
defect  of  how  to  be  objected  to,  449. 

DEFENDANTS. 

who  to  be,  (sec  title  Partiet.) 

sevend,  (see  titles  Severai  DtfendanU  and  Pleat.) 

DE  INJURIA  ABSQUE  TALI  CAUSA,  (see  titles  PepUcatiom  und  Traverse.) 
when  proper  in>n  action  on  the  case,  539. 
not  proper  in  replevin,  SSSL  161. 
when  proper  or  not  in  trespass,  562  to  570.  578. 
when  in  the  plural  to  soeral  {Heas  by  several  defendants,  574. 
when  sufficient  lo  a  plea  under  process  of  courts  of  record,  577- 
effect  of  it,  compels  defendant  to  prove  his  whole  plea,  578. 
when  allowed  or  not  in  general,  578  to  585. 
•when  not  advisable,  584. 
form  of  it,  585. 
how  to  be  objected  to,  585. 

DE  INJURIA  ABSQUE  RESIDUO  CAUSA»  (see  title  Replication.') 
when  necessary  or  proper,  iiil  to  585. 

DELIVERY  OF  DEED,  (see  Utles  Escrwe,  Deed.) 
not  necessary  to  be  stated,  348. 
plea  Uiat  it  was  delivered  a&  an  escrow,  479- 

DEMISE. 

plea  of  p^vrnf!^  colour,  500.  1. 
replications  deii)  ing  it, 

shewing  i  determined,  55Za 

DEMURRERS, 
defined,  6.^9. 
to  pleas  to  jurisdiction, 
to  pleading-  in  abatement, 

to  a  plea  in  abatement  need  not  he  special,  456- 

form  of  where  plea  ii»  properly  in  abatement,  il>. 
how  mistake  aided,  ib. 

form  of  where  plea  concludes,  Sic.  in  bar,  427!. 
to  a  replication  in  abatement,  &c.  456. 
joinder  in  demurrer,  456,  7- 

on  argument  no  advantae^  can  be  taken  of  defects  in  declaration,  457 

judgement  on, 

for  plaintiff,  457. 

for  defeiidani,  4.57. 
costs,  458. 

To   DECLARATIONS,  PLEAS  IN  BAR,  HEPLICA  nONS,  ScC. 

defined,  6C*S>. 
general  rules, 

when  advisable  to  demur  thougli  defective  in  substance,  6^ 
8]>ecial  deniiirrei- for  want  of  form  why  permittedi 
|»;enera'  vrhai,  639 
when  proper  and  sufficient,  639 
'      special  when  necessary  or  advisable*  639. 
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DEMURRERS— (co«/;fl«c</.) 

To  DZCLARATIOHS,  PLEAS  IN  BAR,  REPLICATIONS,  &C — {cOtlUnUed.) 

when  not  iieccssnry  at  common  luw,  640 
operation  of  the  statute,  2Z  Elir.  c.  5.  640. 
operation  of  the  statute,  4  Ann.  c.  641. 
lo  a  part  or  whole,  643. 

of  a  declaration  or  count,  643. 

when  only  to  demur  to  part  of  declaration,  64". 

may  demur  to  the  whole  in  case  of  inisjoinUer,  643. 
of  a  plea,  avowry,  or  replication,  &c. 

should  demur  to  the  whole,  643. 

exception  in  a  plea  of  set-off,  641. 
in  {i^neral  the  objection  must  appear  on  the  face  of  pleadin^^f  644. 
when  it  nee  d  nut,  tVU.  2tf7,  8. 
how  to  be  shewn  by  oyer,  8cc.  644. 
insufficiency  of  bail-bond,  644. 

usuiy,  &c.  must  be  pleaded  though  it  appear  on  the  face  of 
the  deed, 

form  of  demurrer, 

no  precise  form  essential,  and  though  inft^rmal  sufficient,  644. 
no  demurrer  to  n  demuiTcr,  645. 

usuul  funn  of  demvirrer  to  a  declaration  or  count,  &c.  645- 
to  a  plea  in  abatement,  6-t5.  7. 
to  a  replication.  Sic.  645i 
u.sual  form  of  a  special  demurrer,  6-15,  6. 

must  particularize  the  objection  and  how,  645. 
conclusion  of,  646,  7. 
ov  ARGUMENT  OF  DEMURRER,  judfpTient  Will  bc  Against  party  whose  first 
pleading  was  bad  in  substance,  647- 
,  but  on  demurrer  to  u  pica  un  abatement  defendant  cannot  object  to  de- 

cbr-ilion,  647. 
rule  only  applies  to  defects  in  sub&tance,  647. 

JOINDER  IN  UCMLRNER, 

when  the  plaintiff  may  add  it,  628. 
form  of  it,  647.  8. 

to  a  demurrer  to  a  dechiration,  64B. 

to  a  de  murrer  to  a  pic.n  in  .ibalement,  648. 

to  a  demurrer  to  a  replication  to  a  plea  iu  abatement,  &c.  648- 
If  judgment  ugain&t  pluinliff,  when  he  may  commence  a  fresh  action.  J95. 

DENIAL,  (sec  title  Traverse.) 

DEPARTURE, 

defined,  6l3^  Ifl. 
when  objected  to,  619. 

a  new  assipument  not  a  departure  and  why,  COl,  2. 

objectionable  in  a  replication, 

what  amounts  to  it,  619,  20. 

objectionable  in  a  rejoinder  and  instances,  620, 1. 

to  avoid  it  must  plead  all  defences  in  first  insluncci  504,  5. 

what  supports  the  declaration  or  plea  not  a  defiarture,  621 ,  2. 

a  variation  in  immaterial  matter,  not  a  departure,  622,  3, 

hpw  to  be  objected  to,  623. 

BE  SON  TORT  DEMESNE,  (see  title  De  Injuria.) 


DEVASTAVIT.  ^ 
dechiration  against  executor  suggesting  it,  344. 
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DEVISEE,  (see  titles  Partiett  Astigncrs  ami  Heirs.) 

when  he  may  sue  or  be  sued  wp»>n  a  contract,  LL       35,  Si2  ill 
when  covenant  does  not  lie  aj^ainht  him,  3(L 
when  he  may  sue  or  be  sued  for  a  i<-rt,  77- 
infant  devisee  cannot  pray  the  parol  tu  demur,  u2. 
picas  by,  485. 

DETINUE,  action  of, 

parties  to  it,  (see  title  Patties.) 

only  remedy  to  recover  a  chattel  specifically,  117. 

1.  what  tliinn;^  may  be  rccovt^rcd  by  it,  117. 

2.  what  projierty  the  plaiiiiifi  must  havi-,  J 18. 

3.  for  wliat  tukiiig  or  tletention  it  ih  sustainable  and  against  whom,  119,  212: 
4  tlu  pleadings,  vi  rdict  and  jmlgnu-Mt  tn  general,  1211  to  122 
dccLration  in  liow  to  describe  t!ie  gx^ods  and  plaintifl^s  property,  361  5. 
pleas  in,  481. 

DILAPIDATIONS,  (sec  titles  Waste,  Landlord  and  Tenant.) 

action  for  at  suit  of  succeeding  rector  on  custom  of  realm,  liZ 
action  for,  80. 

DILATORY  PLEAS,  (see  titles  Sham  Plea*,  Abatement^  and  Pleat  in  Bar.) 
when  affidavit  of  truth  necessary >  4i2* 

DISTRESS. 

remedy  for  illep^al  distress,  90^  1.  99.  139,  40. 
whch  trespass  li^  s  or  not,  169  18Q. 
justifications  under  when  to  be  pleaded, 

for  rent  when  need  not  be  pleaded  in  trespass,  49;],  4 

but  when  advisable,  ib.  *  * 

for  tolls  must  be  |)lcadcd,  494. 
damage-fea&xujt  must  be  pleaded,  494. 
when  distress  not  advisable,  146. 

DISTURBANCE. 

of  rigrbts  of  common,  ways,  &.c.  143. 
declaration  for,  &c.  367*  8. 

DIVISION. 

of  Enp^land,  what  taken  notice  of  by  the  courts,  222. 
of  pleading,  243. 4. 

DOGS,  («iec  title  Animals.) 

liability  for  keeping  of  when  mischievous,  62  to  71. 
form  of  action  for,  136. 

scienter  when  necessary  to  be  proved  or  not,  376. 

DRUNKENNESS. 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  470. 

in  debt,  479. 

DUPLICITY. 

in  pleodinp  in  general,  when  objectionable,  230. 

when  may  have  several  counts,  390. 

in  a  plea  in  abatement,  446,  7- 

in  a  plea  in  bar,  (see  title  P/eas  in  Bar,)  511. 

only  the  ground  of  special  dcmun-er,  5LL 
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DURESS. 

may  be  giTen  in  evidence  in  assumpsit  under  g-cneral  issue,  476. 
must  br  pleaded  specially  in  debt,  479. 
replication  to  pica  of,  555. 

EASEMENTS. 

right  to  must  be  pleaded  specially  in  trespass, 

ECCLESIASTICAL  LAW. 

when  it  need  not  be  stated  in  pleading,  220. 

EJECTMENT. 

general  nature  of  the  action,  188. 
for  what  real  property  it  lies,  188. 
what  title  necessary,  189. 

what  right  of  entry  requisite,  189-  191. 

lessor  of  plaintilT  to  recover  on  strength  of  his  own  legal  title,  189. 

exception  to  this  rule  on  ground  of  estoppel,  &c.  190,  1. 
actual  entry  when  not  necessary,  191,  2. 177. 
what  ouster  must  be  |>roved,  192. 

pleadings,  damages,  costs  and  judgments  in,  in  general,  192, 3. 
pleas  in,  497. 

ELECTION  of  form  of  action  or  remedy, 

when  the  plaintift*  may  have  trespass  or  case,  127,  8. 
general  rules  and  choice  how  far  affer ted  by,  207. 

1st  the  nature  of  the  plaintiff's  right,  SOIi  8. 

2dly.  security  of  bail  in  the  action  and  the  process,  209. 

3dlv.  the  number  of  the  parties,  209,  10. 

4thly.  the  number  of  the  causes  of  action  and  joinder  thereof,  21# 
Sthly.  the  nature  of  the  defence  and  plea,  211. 
fithly.  the  venue,  212 
7thly.  the  evidence,  213. 
8lhly.  the  costs,  213. 
9thly.the  iuflgment  M  execution,213. 
lOthly.  bail  in  error,  21'i. 
consequences  of  election  of  remedy,  214. 

BNTRY. 

when  essential  in  trespass,  176.  T. 

to  avoid  a  fine,  IZZ.  191,  2. 
when  not  essential  in  ejectment,  191,  2. 
of  lessee,  statement  ol'it,  352- 

EQUITY. 

matter  of  defence  in,  when  not  pleadable,  459,  GO. 

EQUITY  OF  REDEMPTION. 

not  assets  to  charge  heir  or  devisee  at  law,  32. 

ESCAPE. 

remedy  for,  if  on  mesne  process,  case,  140.  1. 

if  on  final  process,  debt  or  case,  140,  1 
plea  to  action  for,  488,  9. 

affidavit  of  tnjth  of,  48a 
replications  in  action  for,  559,  &L 
new  assignments  in,  when  proper,  603. 


ESCROW. 

delivery  of  a  deed  as  such  need  not  but  may  be  pleaded,  479- 
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ESTATE,  (sec  Tir/c)  * 

ESTOPPEL. 

when  a  party  is  estopped,  575. 
■when  a  firmer  jvidgmcnt  not  an  estoppel,  195. 
'    when  by  defendant's  appearance,  454 
pleadings  of,  require  what  accuracy,  2il^ 
plea  of,  4.S9. 

mutter  of  estoppel  must  be  reived  on  in  concluhion,  54fi. 
replications,  form  <»f, 

commencement  of  it,  57 A. 
body  of  it,  575,  6. 

conclusion  to  rely  on  estoppel,  616,  IZ. 
demurrer  in  respc-ct  of  it,  oTi.  6. 

« 

EXCOMMUNICATION 

of  pUintifi',  pita  of  in  abatement,  436 
how  the  pleji  concludes,  450.  1. 
puis  darrein  continuance,  fia5. 

EXCUSE. 

matter  in  excuse  of  performance  how  to  be  stated  by  pUiatiff,  317,  It. 
pleas  in  excuse  of  trespass,  42i. 

EXECUTOR. 

when  to  sue  or  be  sued  and  how,  (sec  title  Patties.) 
when  he  cannot  sue  on  a  contract,  4.  II  to  I^ 
when  he  may  sue  and  how,  I?, 
in  case  of  huhband  and  wife  executor,  21i  2. 

when  he  may  sue  for  .i  toi*t,  (see  title  Jctio  Pertonaiis,  €"€■)  S&io^ 
in  replevin,  159. 
in  trespass,  }Q7_. 
of  suing  one  of  several  executors,  XL 
against  husband  and  wife  exeotitor,  32^^ 
when  he  may  be  sued  for  a  tort,  77  to  80. 

not  on  a  penal  statute,  33. 
when  not  liable  to  pay  costs  and  why,  2UJ. 
joinder  in  action  by  and  against,  (see  title  ^o/Wrr,)  203  to  2Q6. 
when  he  should  sue  or  be  sued  as  such,  202  to  206. 
declarations  in  actions  by  or  ag.tinst, 

at  suit  of  an  executor  in  debt,  £cc.  "01.  344. 
against  an  executor  de  son  tort,  &:c.  291. 

declaration  by  or  against  to  take  care  out  of  statute  limitations,  313 
dcelarntton  against  suggesting  a  devastavit,  344. 
agaiiiht  for  rent,  353. 
pleas  in  actions  by  or  against,  484,  5- 

several  executors  may  join  in  pica  arid  consequence,  545,  6. 
in  actions  by  or  against  in  gcnerul,  557.  8.  • 
replications  taking  judgment  of  assets  quando,  &c.  548. 
dc  son  tort  how  he  may  reply,  621 
how  to  reply  to  plea  of  judgments  outstanding,  C21 

FACTOR,  (see  titka  Agrnt,  Builee.) 
when  he  may  sue  on  contract,  5. 

when  may  sue  for  injuries  to  personal  property  in  his  possession,  4& 

FAIfSE  AND  FALSELY. 

when  equivalent  to  the  word  maliciously,  235. 

FALSE  CHARACTER,  (see title  Deceit.) 
what  the  proper  remedy  for,  li!L 
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FALSE  PLEA,  (gee  title  Plea*  in  Bar.) 

consequence  of  its  so  appearing,  420. 

FALSE  RETURN. 

remedy  for,  140, 1. 

FEME  COVERT,  (see  title  Jiaron  and  Feme  and  Coxerture.) 

FENCES,  (see  title  Defect  of  Fence$.) 

defect  of  who  to  be  sued  for,  ZL  77. 
remedies  for,  142,  3,  4. 
declaration  tor,  369.  70. 

plea  in  bar  of  detect  of  fences  in  replevin^  562. 
pica  in  trespass,  495. 
replication  to  plea  of  in  trespass,  567,  8. 

FEOFFMENT, 

how  to  be  pleaded,  225.  349. 

"FERRIES. 

declarations  for  injuries  to,  Sfifii 

FICTIONS  OF  LAW. 

how  faf  used  in  pleading,  229^  3Q» 

FICTITIOUS  PLAINTIFF  Ofi  DEFENDANT, 
plea  of,  4il  441. 

FINDING. 

allcgration  of,  in  trover  not  material  or  traversable,  147. 
FINE. 

covenant  on  the  warranty  in,  wife  may  be  sued  on,^ 

FISH  AND  FISHERY. 

when  case  or  trespass  the  proper  remedy  for  injuries  to,  16Q.  121, 
right  to  fish  in  arm  of  the  sea,  intended  by  law,  587. 
new  assignment  relating  to  it,  607, 8- 

FIXTURES,  (sec  titles  Freehold,  Treet,) 

FORCE  AND  FORCIBLE  INJURY,  (sec  titles  Vi  etAfmU,   Cmttra  PaccnvT. 
what  so  considered  in  law  and  what  not  122  to  125. 

actual  and  how  to  be  described,  LLL  162. 

implied,  and  how  to  he  described,  122  to  12iLl^ 
when  not  to  be  sUted  in  a  plea,  486. 

FOREIGN  ATTACHMENT. 

may  be  given  in  evidence  in  assumpsit,  472. 

must  be  pleaded  in  an  action  upon  a  specialty,  480. 

FOREIGN  LAWS. 

when  to  be  pleaded,  221. 

FOREIGN  PLEA. 

what,  42*2. 

affidavit  of  truth  of,  452. 


FORM  OF  ACTION,  (see  title  Ar/oo.) 

misconceived  plea  of,  and  consequences,  4422 
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FORM  OF  PLEADING,  (seu  title  Pleading.)  , 
when  no  precise  words  necessary,  235«  6. 
ought  to  be  observed  when  uppUcable  and  why,  235. 6.  85^  6. 

FORMER  RECOVERY. 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  472- 

in  case  under  general  issue,  486. 
must  be  pleaded  in  trespass,  486.  426. 
replications  to  plea  of,  553. 
new  assignment  to, 

FRAUD. 

plea  or  replication  of,  when  need  not  state  the  particulars,  553. 

FRAUDS,  Statute  of, 

need  not  but  may  be  pleaded  in  assumpsit,  470,  1. 

statement  of  observance  of  requisites  of,  when  necessary  or  not,  2 

FREEHOLD.  * 
when  trover  will  lie  for  an  injury  to,  (see  title  Trees,)  158. 
when  replevin  will  not  lie,  158. 

FREEHOLDER. 

when  to  prescribe,  56L 

FREIGHT. 

who  may  sue  for  it,  5. 
who  may  be  sued  for  it,  35. 

GAME. 

property  therein,  and  remedies  relating  to^  166. 

GAMING. 

may  be  given  in  evidence  in  assumpsit,  470. 

must  be  pleatled  in  an  action  on  a  deed,  479. 
replication  to  plea  of  in  assumpsit,  552. 

in  debt,  555. 

GAVELKIND. 

customs  when  not  to  be  stated  in  pleading,  220- 

GENERAL  CUSTOMS. 

need  not  nor  should  be  stated  in  pleading,  219,  20. 293^ 

GENERAL  ISSUE,  (see  title /Yta«  in  Bar,  and  each  particular  action.) 
general  observations  relating  to  465  to  468. 
special  plea  amouiiung  to,  how  to  be  objected  to,  497,  8. 

GOODS. 

how  to  be  described  in  pleading,  260.  363. 

GOODS  SOLD. 

assumpsit  for,  &c.  when  common  count  proper  or  not.  3|)8,^9. 

when  the  declaration  must  be  si)eciiil,  332. 

GUARANTY. 

assumpsit  upon  to  be  special,  339- 

(TUAHDIAN. 

when  to  declare  by,  22L 

w  hen  to  plead  by,  449.  • 
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HAD  AND  RECEIVED,  MONEY. 

assumpsit  or  debt  for  when  it  lies,  90,  1- 

when  for  money  obuined  wrongfully,  ?0|  1. 

when  not  for  money  obtained  under  a  distresSi  90^  1.  99. 

when  it  lies  in  general,  340,  1,  2. 

count  for  in  eenerai,  340  to  342. 

HEALTH. 

remedy  for  injuries  to,  124. 137. 

HEIR,  (sec  title  Parties.) 
when  to  sue,  14. 
when  to  be  sued,  39^  40. 
when  he  may  sue  for  a  tort,  54. 

when  not  before  actttal  entry,  177* 
when  he  may  be  sued  in  assumpsit,  26. 

in  debt,  103. 
how  to  declare  in  action  on  a  lease,  ScC'  347t 
how  to  declare  at  suit  of,  352. 

against,  oii^ 

pleas  by,  485,  6. 

replication  in  actions  against,  559* 
HERIOT. 

when  a  general  avowry  for  is  or  is  not  sufficient,  491- 

HIGHER  SECURITY,  (see  title  Dred.) 

taking  of  when  a  bar  to  an  action  of  assumpsit,  94  to  SZ< 

HIGHWAY  ACT. 

parties  acting  under,  when  may  plead  general  issue,  496. 

HUE  AND  CRY. 

remedy  on  statute,  144. 

case  for  not  receiving  examination,  137. 

HUSBAND  AND  WIFE,  (see  tiUe  Baron  and  Feme,  and  Pariht  ) 

IDIOT. 

who  to  plead  by,  529. 

ILLEGALITY  IN  CONSIDERATION  OR  CONTRACT. 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  476. 
must  be  pleaded  in  an  action  on  a  specialty,  479. 
replication  to  plea  of  in  assumpsit,  Si2. 

in  debt,  555. 

IMMATERIAL  ISSUE,  (see  Utles  I,»ue,  Repleader.) 

IMMATERIAL  TRAVERSE,  (see  titles  Replication,  Traverte  and  Repleader.) 

IMMEDIATE  INJURIES. 

what  so  considered  and  remedies,  125  to  128. 

IMPARLANCES. 

defined,  420,  1. 

when  usual  or  proper  in  an  issue,  420,  1. 

a  plea,  420  to  424. 

several  sorts, 

general  imparlance,  its  nature,  use,  &c.  421,  2. 
special  imparlance,  its  nature,  &c.  422,  3. 
general  special  imparlance,  its  nature,  &c.  423,  4. 
Vol.  I.  [  64  3 
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IMPARL  ANCES-.(conf»»tt«/.) 

at  head  of  a  replication  when  proper, 
at  head  of  a  plea  in  abatement,  447. 
consequences  of  mistake,  4^ 

INCORPOREAL  PROPERTY, 
remedy  tor  injuries  to,  L4jL 
when  ejectment  don't  lie,  188. 

INDEBITATUS  COUNT. 

in  assumpsit,  ^neral  use  of,  322  to  3iL 
form  of,  334,  5. 

in  debt,  241. 

INDENTURE,  (see  title  Deed.) 

INDUCEMENT,  (see  title  Astumfitii) 
nature  ot'  m  a  declaration, 
in  absumpsit,  2^ 

its  utility,  222.  225. 
■  form  and  requisites  of,  293,  4. 
in  debt  or  covenant,  347. 
in  case  for  slander,  3&5-  3EL 
in  a  replication  containing  a  traverse,  595. 

INFANT  AND  INFANCY. 

executor  or  administrator  when  he  may  sue  or  be  sued,  IS,  14 
when  liable  to  be  sued  for  a  tort, 
declaration  by,  form  of,  221- 

ag'ainst  account  stated,  don  t  he,  343r 
plea  of  must  be  by  guardian,  412.  449- 

in  abatemrnt,  438. 
infancy  need  not  be  pleaded  in  assumpsit,  470. 

but  may  be  pleaded,  which  is  preferable,  474.  5. 

must  be  pleaded  in  debt,  &c.  on  a  specialty,  479^ 

of  plaintiff,  426,^ 

of  defendant,  428- 
replication  to  a  plea  of,  different  sorts,  551, 

of  infancy  to  a  pica  in  abatement,  32j, 

INFERIOR  COURT,  (see  titles  Couru  and  jUrUdicthn  ) 
pleas  of  their  jurisdiction,  427.  8 
want  of  jurisdiction  how  to  be  objected  to,  428. 

INFORMER,  (see  title  Penal  Statute.) 

INHABITANTS  OF  A  COUNTY, 
when  not  liable  to  be  sued,  ^ 

INJURIES  EX  DELICTO. 

nature  of  and  distinctions  between  considered,  122  to  122i  * 
how  to  be  stated,  Ml  to  385. 

INNKEEPER. 

when  liable  to  be  sued,  ^ 

remedy  against,  139.  • 

INNUENDO. 

use  of  and  when  necessary,  38g,  3. 

INSOLVENT  DEBTOR. 

assi}>^nees  of  when  to  SU€,  !€. 
when  to  be  sued,  42i 


INSOLVENT  DEBTOR. 

dete  ute  of  must  be  pleaded,  478. 
replication  to,  552. 

ttkai^  judgment  of  asseU  in  future,  &c. 

INTENT.  " 

when  it  does  not  affect  the  form  of  action,  129. 
when  to  be  alleged  in  pleading,  3Z6  to  380. 
how  to  be  stated,  379. 

INTEREST. 

when  recoverable  In  aflsiimpsit, 

when  not  on  count  for  money  had  and  received,  342. 

in  debt»  count  for  lies,  Ui2x 

INTER  PARTES. 

when  a  person  not  party  to  a  deed  cannot  sue,  4,  5. 

ISSUABLE  PLEAS. 

defined,  and  when  they  only  can  be  pleaded,  505,  0. 

4SSUE,  (see  title  Repleader.) 

defined,  629,  630.  ,  i»       ^    ^  . 

must  be  single,  but  may  put  in  issue  several  facts,  577-  631. 
ahouUl  be  on  an  affirmiitive  and  negative  and  exceptions,  630. 
should  be  oil  a  material  point,  631,  2.^ 

consequences  of  an  immaterial  issue,  631,  2. 
immaterial  issue  defined,  03 L 
«         an  informal  issue  aided  by  Terdict,  b«t  not  an  immaterial  one,  631,  ^ 
exceptions,  631,  %  ^. 

JOINDER  IN  ACTIONS. 

of  nluintifTs  and  defendants,  (see  title  Parting 
of  furma  of  action, 

several  causes  of  action  which  may  or  ought  to  be  joined,  196. 
nf  forms  of  action, 

general  rules  as  to  joinder,  196,  7 

what  actions  ex  contractu  may  be  Joined,  197. 

what  actions  ex  delicto  may  be  jomed,  198. 

actions  ex  contractu  with  tliose  ex  delicto  when  can't  be  joined,  19d< 

what  actions  of  different  forms  mav  Ije  joined,  199. 
misjoinder  when  no  objection  in  criminal  proceedings,  199. 
•f  rights  of  action  or  liabilities,  (see  title  Declaration.) 
general  rule,  200 

by  and  ag^ainst  a  surviving  partner,  200. 
by  and  against  husband  and  wife,  201. 
by  assignees  of  a  bankrupt,  201. 

by  and  against  executors  and  administrators,  202  to  206; 
«onspquencc3  of  misjoinder,  206,  7- 

of  severul  counts,  and  misjoinders,  (see  tide  Declaration,)  22d  to  ^ 
JOINDER  IN  DEMURRER,  (see  title  DeTmrrer) 

JOINT-TENANTS,  (.see  titles  Partiex  and  Tenants  in  CommM.) 
must  join  in  an  action  when  plaintiifs,  10.      '  . 

in  a  replevin,  15^ 

in  an  avowry  or  cognisance,  543. 
when  tliey  may  be  sued,  6& 

can*t  sue  each  other  in  trover  or  trespass,  155,  6  170-  172.  IBO. 
JUDGE, 

party  acting  as,  t^heo  not  Uablo  to  be  fioied,      6  T.  R.  449,  45#. 
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JUDGMENTS, 

in  diffbrcnt  actions,  (see  each  particular  action.) 

on  pleading  in  abatement,  (see  titles  Abatement  Vid  Deitiurrer,)  445,  6i  457. ft 

on  pleas  to  jm  isdiction,  4i4 

actions  upon,  how  restrained,  103,  4.  - 

declarations  upon,  3i4  to  356. 

plea  of  judgment  recovered,  &c.  (ace  title  J^ormer  Recotety.) 

JURISDICTION,  (see  tiUe  Venue.) 
pleas  relating  to, 

distit^ction  between  a  plea  to  and  a  claim  of  conusance,  405 
must  be  m  person  and  not  by  uttomey,  412.  449. 
how  to  be  entitled,  424. 

want  of  jurisdiction  when  an  objecUon  on  general  issue,  426.  (b). 
distinction  between  them  and  pleas  in  abatement,  42r. 

when  objection  to  jurisdiction  to  be  pleaded,  427. 
injuries  out  of  the  realm,  427. 

when  the  defendant  may  plead  to  jurisdiction,  422  to  432. 
how  to  frame  the  plea  and  proceed,  431,  2,  3. 
how  to  conclude  plea,  450. 
affidavit  of  truth,  433. 
replications,  Stc.  relating-  to, 
how  to  reply,  433. 
demurrer  to  plea,  434. 
juil^;ment  upon,  43^1. 

JUS  POSTLIMINII. 

our  law  when  similar,  177. 

JUSTICES  OF  THE  PEACE. 

remedy  against  when  trespass,  137* 

when  case,  14i,  5. 
may  plead  general  issue,  496. 

KING. 

what  matters  relating  to  need  not  be  stated  in  ple;iding,  217. 

LANDLORD  AND  TENANT,  (see  UUes  dwnant,  due.  Rent,  Ot.) 

liow  to  sue,  2i 

action  by,  against  sheriff  for  not  paying  year's  rent,  144.  1*36.  ^ 

when  lessee  is  liable  to  be  sued  and  how  notwithstanding  assignment,  34 
under  lessee,  when  not  liable,  36.  o 

LAW. 

matter  of  not  traversable,  587. 

LEAVE  OF  THE  COURT. 

w  hether  to  be  stated  in  a  declaration,  331. 
should  be  stated  in  a  second  plea,  Stc.  542,  3. 

LEGACY, 

wljen  recoverable  at  law,  9L 

when  legatee  may  support  trespass,  &c.  16L 

LEGAL  LIABILITY, 

assuin]>sit  upon  it,  91^  2,  3. 
debt  upon  it,  IS£L 

sUtemcnl     the  consideration  in  pleading,  225. 
the  prtjmisc  to  be  alleged,  222. 

^GAL  OPERATION. 

facts  to  be  st.-tted  accoi  ding  to,  in  a  da  cltratioo,  3fi2x  351. 
in  a  plea,  518.  351,  2. 
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LESSEE,  (see  title  Landlord  and  Tlenant.) 

JLLBEL,  (sec  titles  Slaitder^  Gate,  Innuendo.) 
action  for  lies  agunst  two,  73 • 

LIBERUM  TENEMENTUM,  plea  of, 

when  advisable  to  plead  it  in  trespass,  494,  5. 

may  be  g-iven  in  evidence  under  general  isitue,  494,  5. 

replication  to, 

1.  denying  defendant's  title, 

2>  stating'  a  demise  from  defendant,  566. 

3.  stating-  a  title  before  the  defendant's,  ib. 

4.  new  assig-nin^  the  trespasses,  ib. 

wlien  necessary  (see  title  Neva  JstlgnmenUt)  606,  7. 

LICENSE, 

must  be  pleaded  in  trespass,  425. 
replication  denying  it,  567. 

stating  a  revocation,  8cc.  SSL  606. 


LIMITATIONS,  Statute  of. 

actions  within  what  time  to  be  brought, 

assumpsit,  six  years,  4Z3i 

debt  on  simple  contract,  six  years,  476. 

on  specialties,  no  limitution,  but  payment  presumed  after  twenty 
covenant,  no  limitation,  ^"ears,  48u. 

case,  (except  for  verbal  slander,)  six  yoax's,  490. 

criminal  conversation,  six  years,  490. 

verbal  slander,  il'  actionable  in  itself,  two  years  490. 
trover,  six  years,  490. 

trespass  to  personal  and  real  property,  six  years,  496. 
to  persons,  four  years,  496. 

ejectment  within  twenty  years  after  adverse  possession,  191. 
declaration  by  or  against  executors,  (ac-  to  admit  of  evidence  to  take  case 

of  sUtute,  204,  5.  243. 
pica  of,  must  be  pleaded  in  assumpsit,  472. 

should  be  pleaded  in  debt  on  simple  contract,  476. 

in  debt,  on  specialty  pica  of  solvit  ad  or  post  diem,  480. 

in  an  action  on  the  case,  8cc.  490. 

in  trover,  498. 

in  trespass,  490. 

■when  pica  to  be  qualified  to  part  of  declaration,  52!L 
how  to  be  pleaded,  (see  forms  vol.  2  ) 
replications  to,  what  proper,  554. 

in  case  of  a  bill  or  note,  622,  3. 

v:  trespass,  569.  576. 

if  bad  in  part  is  bad  for  the  whole,  618. 

of  the  statute  to  a  plea  of  set'oif.  555. 

LORDS'  ACT. 

actions  in  case  of,  42. 

discharge  under  a  bar  to  debt  on  the  judgment,  461. 

LUNACY. 

when  lunatic  liable,  fiS, 

to  be  pleaded  by  attorney,  529. 

luiuicy  may  be  given  in  evidence*  or  pleaded  in  assumpsit;  470.  474. 
in  debt  on  specialty,  479. 

MALFEASANCE,  ^ 

defmed,  134.. 
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MALICIOUS  PROSECUTION, 

of  a  civil  or  criminal  charge,  when  case  is  the  rcmcdy,l36,  *J.  IfiuT. 
■when  trespass  is  proper,  136.  7.  185  to  18r. 

MARGIN, 

venue  in,  (»cc  title  Vtnue,")  2&L 

MARINE  LAW, 

when  it  need  not  be  stated  in  pleading,  220. 

MASTER  AND  SERVANT,  (see  titles  Partiet,  Agent.  Factor,  Servant.) 

vrhen  the  roaster  or  tJie  servant  !,hould  sue  iur  die  b^itery,  Stc-  of  scmot,  47. 
when  a  servant  cannot  sue,  ^ 
when  the  roaster  is  liable  in  case,  ^ 

in  trespass,  181- 
remedy  by  masler  for  debauching'  or  beating  servant,  47. 

by  action  on  tlie  case.  138. 

<»f  trespass,  165,  2  New  Rep.  476. 
declaration  against  master  for  negligence  of  servant,  381. 

MESNE  PROFITS. 

trespass  for,  vihen  advisable  and  proper,  188,  193. 

MILITIA  ACT. 

venue  in  actions  against  officers  acting  under,  279. 
officer^i  may  plead  general  issue,  42fi» 

MISCHIEVOUS  ANIMALS,  (see  tiUes  ^niwio//.  Cattle,  Dogt.) 
when  trespass  or  case  for,  69^  ZiL 

MISFEASANCE, 
defined,  134^ 

MISJOINDER,  (see  titles  Partiet,  Action,  joinder.) 

delcntlant  may  f)lead  it  in  abutrment,  but  now  more  usual  to  demur,  444. 

defendant  may  demur  to  the  whole  declaration  in  case  of,  444 

if  there  be  a  demurrer  for  it,  a  nolle  prosequi  cannot  be  entered,  548. 

MISNOMER,  (sec  titles  ^^afrmfnf  and  ^ame«.) 
in  writ,  trespass  for,  185. 

how  aided  by  declaration  or  othfrwise,  249,  250,  1.  256,  T. 
in  plaintif]  *s  name  and  how  aided,  440.  1. 
in  defendani'b  name  and  how  aided,  440-  1, 
plea  of,  how  to  begin,  411,  12  448.  431. 

whether  to  be  pleaded  in  person  or  by  attorney,  449. 
must  state  christian  and  surnamr,  445. 

may  plead  both  mistake  in  christian  and  surname  in  one  plea,  447. 
how  plea  concludes,  45L 
replication,  Lc.  to, 

when  plaintiff  may  amend  or  enter  a  cassetur,  454 

replication  of  estoppel  by  deftnciani's  appearance,  454. 

how  to  conclude,  454.  5.  [Crc-) 

qualities  and  forms  of  these  pleadings,(sec  titles  Abatement,  Replication, 

MODERATE  CORRECTION, 
plea  of,  422x 

replication  to,  shewing  excessive  battery,  605. 

MODO  ET  FORMA. 

what  is  put  in  issue  by  these  words  in  a  plea,  469.  470. 

ill  a  replication,  59<i« 
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MOLLITER  MANUS  IMPOSUIT,  (sec  title  Tretptur) 

plea  of  to  preserve  the  peace,  492. 

when  not  advisable  to  plead  specially,  503,  4. 

MONET  COUNTS. 

when  proper,  340  to  341 

forms  of,  324  to  336. 

had  and  received,  wl\cn  it  lies,  341,  2. 

MONEY  HAD  AND  RECEIVFD,  (see title  Had  and  deceived,) 
when  assumpsit  lies  for  money,  90^  1.99.  341,  2. 
when  trover  lies  for  it,  X49. 

MOTIVE,  (ijee  title  Intent  ) 

MUTUAL  CONDITIONS. 

nature  and  effect  of,  309. 

NAMES,  (see  tide  Mhnomer.) 

not  necessary  to  repeat  them  ;  may  say,  •*  the  said  plainlifTs,"  or  "  defend- 
ants," &c.  256. 
of  third  persons,  how  to  he  stated,  8cc.  25Z. 
consequences  of  mistake  iii  placing  of  it,  H57. 

NEGATIVE  PREGNANT. 

instances  of,  (see  tiUe  Traverse,)  518,  19 
what  amounts  to,  inatra\cii»«,  obft.  T. 

NE  UN<iUES  EXECUTOR  OR  ADMINISTRATOR. 

pleu  of,  484,  5. 
replication  to  it,  557. 

NEW  ASSIGNMENTS. 

distinction  between  it  and  a  replication,  f^Ql. 

and  a  tlepariure,  6ul,  2. 
nature  and  use  of  it,  to  avoid  an  evasive  plea,  &c«  601,  2. 
what  matters  may  be  new  assigned,  602- 
must  be  consistent  with  the  declaration,  602.612- 
when  the  plumufl'  may  traverse  the  plea  and  .-dso  new  assign,  602* 
when  the  plaintiff  should  merely  new  assiffn,  602* 
in  what  cases  it  may  be  made  and  is  necessary, 
in  action<!  ex  contractu,  602,  3. 
not  in  rt  plcvin,  6Q2, 
in  actions  on  the  case,  603^ 
in  trespass  to  persons,  604 

to  persona!  property,  605. 
to  real  property,  606  to  61Q. 
replications  in  the  nature  of,  609. 
costs  relating*  to,  609. 

forms  of,  two  modes  of  introdticincr  the  matter  new  assigned,  610. 

1.  where  the  plaintiff  denies  the  plea  and  also  new  assigns,  61lL 

2.  where  the  plaintiff  merely  new  assigns,  61fL 

fcody  of  and  requisites  as  to  certainty,  Etc.  611.  i   r  u 

must  shew  the  other  trespasses  or  mntter  complained  of,  ib. 
when  the  new  assignment  relates  to  place,  611. 

to  time,  &c>  611. 

must  be  of  material  matter.  612. 

must  be  of  aimiUr  trespasses  as  in  declaration,  612. 

as  those  pleaded  to,  61^.  ' 
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NEW  ASSIGNMENT— (c»fmu<rf.)  y 
conclusion  of,  61Z 

prayer  of  jurlgment  unrveccsstry,  613. 
pleas  upon  new  assignment,  613. 

defendant  may  plead  precisely  as  to  t  declaration,  613. 

may  plead  double,  613. 
not  neces5?an-  to  plead  dc  novo  what  was  covered  by  the  plea,  613,  lA. 
can't  plead  tliut  the  trespasses  are  the  same,  Uc.  614. 
replications  to  pleas  to  new  assi^ment,  614. 

NIL  DEBET,  (see  title  Defn,  Pleas  in.) 

when  a  proper  plea  in  debt,  476,  7,  8. 

an  improper  plea  in  assumpsit,  and  plaintiff  may  siirn  Judirment.  5&L 
when  best  to  demur,  502\  /    b  a 

NIL  HABUIT,  (sec  title  Estoppel.) 

when  no  plea,  347,  a  575. 
in  replevin,  bad.  5£L 
replication  or  demurrer  to  it,  575. 

NOLLE  PROSEQUI. 

when  it  may  or  not  be  entered  against  one  of  several  defendants*  32^  3.  S4&. 

when  it  may  be  cnierfd  to  part  or  whole  of  cause  of  action,  548.  [548. 
not  in  case  of  misjoinder,  after  demurrer, 

NON  ASSUMPSIT,  (see  title  AssumMity  Pleas  in.) 

an  irapi-oper  plea  in  debt,  and  plaintifT  may  sign  judgment,  5Q2^ 

NON  CEPIT.  (see  title  Replevin,  Pleas  in.) 
what  it  puts  in  issue,  490.  159. 
avowry  or  co{*ni<iance  for  a  return,  490. 
when  not  prupcr,  491. 

NON  DAMNIFICATUS. 

wlien  a  pfood  plea,  480. 
replication  to  it,  556. 

NON  DETINET. 

wlien  a  proper  plea  in  debt,  476. 

in  detinue,  484. 

NON  EST  FACTUM,  (see  Utle  Debt,  Covenant,  Pleas  in.) 

when  proper  and  what  may  be  given  in  evidence  under  it,  47^  9,  48a 

NONFEASANCE, 
defined,  IM 

NON  INFREGIT  CONVENTIONEM- 
a  bad  plea,  515. 

NONJOINDER  OF  A  PARTY,  (sec  title  Parties.) 
when  to  be  pleaded  in  abatement,  441,  2. 
when  the  ground  of  nonsuit,  442. 
of  assignees  or  executors,  ib. 
when  the  plaintiff  cannot  amend,  454. 
how  to  be  pleaded  in  abatement,  441. 

NOT  GUILTY,  (see  titles  Case,  Trover,  Trespass,  and  Debt,  Pleat  in.) 
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NOTICE. 

when  the  plaintiff  or  defendant  must  aver  it, 
how  to  be  aUegcU,  322. 
consequences  of  omission,  332. 

NOVEL  ASSIGNMENT,  (sec  title  A'ew  Astignment.) 

NUISANCE. 

vrho  may  sue  for  it,  54,  5. 
who  may  be  sued,  77. 

remedy  for  when  case  or  trespass,  136.  142. 

NUL  TIEL  RECORD,  (see  tiUe  Debt,  Pleas  in.) 
when  a  proper  plea,  480. 

conclusion  of,  537. 
replication  to  a  plea  stating'  a  record,  556.  7- 

form  of  it,  STX^  2. 

to  a  pica  denying^  a  record,  572. 

OFFICER,  (see  title  Sheriff,  Venue,  O'c.) 

when  liable  to  aji  action  of  trespass,  &c.  185,  6. 

OFFICES. 

declaration  for  disturbance  of,  2^ 

ORDER  OF  PLEADING. 

what  to  be  observed  and  consequences  of  non-observance,  425?. 

OUSTER. 

what  amounts  to  in  general,  192. 

jn  case  of  tenants  in  common,  ISQ.  192. 

OUTLAWRY. 

title  of  declaration  wh<^re  one  defendant  has  been  outlawed,  263. 

form  of  declaration  in  case  of,  290. 

of  plaintiff  when  to  be  pleaded,  436.  473.  ^35. 

in  abatement  or  bar,  435.  6. 
two  outlawries  cannot  be  pleaded,  447- 

ONERARI  NON.  ^ 
when  proper  in  a  plea,  531. 

OWNER  OF  SHIP. 

when  he  may  sue,  5. 

when  he  may  be  sued,  23^  g  i. 

®YER. 

defined,  414. 

form  of  craving  it  in  a  Tilea,  410,  IL 
when  it  may  be  craved,  414. 

of  a  deed  necessurily  stated  with  a  profert,  414- 

not  of  a  deed  unncccssarilv  stated,  415.  350. 

not  of  the  writ,  415.  249, 433,  9. 

consequence  of  demanding',  439. 

not  of  a  deed  not  pleaded  with  a  profert,  415. 
when  defect  in  craving  of  will  be  aided,  415- 
when  oyer  must  be  craved  in  order  to  demur,  &c.  41 5,  fl6. 
when  proper,  416. 
denial  of  oyer  when  error,  417. 
how  to  plead  after  it,  417. 
when  plaintiff  mav  pray  an  enrolment,  41^ 
Vol,.  1.  [  65  ] 
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OyER-(c»jrt,'rtii«/.) 

how  to  entitle  the  plea  in  case  of  enrolment,  417,  IE. 

the  whole  of  the  deed  to  be  set  forth  and  consequence  of  not  doing  so,  418: 

how  much  of  another  deed,  419. 

when  sufficient  to  crave  oyer  of,  and  state  only  condition  of  bond,  419,  2CL 
consequences  of  the  deed  being  stated,  420. 

PARCENERS. 

when  they  ought  to  join  as  plaintiiTs,  10. 
how  to  be  sued,  22* 
avowries  by,  543. 

PiVRENT. 

when  he  may  sue  for  a  tort  to  the  person  of  his  child,  47. 
when  advisable  to  proceed  in  name  of  the  child,  47. 

PARLIAMENT. 

what  maturs  relating  to  need  not  be  stated  in  pleading,  217- 

PARTIES  TO  ACTIONS, 
who  to  be, 
{^neral  rule,  1. 

IN  ACTIOKS  EX  CONTRACTr,  1  tO  A5u 

Fiattiiijfs,  who  may  or  should  he,  3. 

between  original  parties,  and  with  reference  to  thrir  ituerert,tiXia$- 
by  consignee  of  goods,  3. 
when  a  joint  or  several  covenant,  3,  4. 
legal  or  beneficial  interest,  3  to  5. 
upon  a  deed  inter  partes,  4. 

when  by  an  agent,  factor,  broker,  auctioneer,  &c.  5. 
with  reference  to  the  number  of  plaint iffs^  5  to  10. 
■  who  must  join  or  may  sue  bcverally,  5,  6. 
nonjoinder  of  a  plaintiff  how  to  be  objected  to,  7,  8.  LL 
who  may  or  cannot  join,  8  to  10. 

TOisjoinder  of  several  plaintifls  how  to  be  objected  to,  g,  9 
when  the  interest  in  thec<»ntract  has  been  atgigntd,  10  to  IL 
in  the  case  of  pei*sonal  contracts  assignor  must  sue,  10. 
unless  upon  an  express  promise  to  assigiiec  on  new  cqq 

sideration,  10. 
in  case  of  co\  enant  running  with  land,  11. 
assii^ces  of  bankrupt  or  insolvent  debtor,  11. 
trustee  under  composition  deed,  LL 
when  one  of  several  partners,  obligees,  &c.  is  dtad,  II  to  12i 
action  must  be  in  name  of  sunivor,  U  to  12 
when  in  name  of  executor  of  deceased  par  ty,  12- 
in  case  of  death  of  all  pnrtnert  covenanit-es,  &.c.  12  to  12. 
in  case  of  a  personal  co»itract,  12  to  LL 

must  be  brought  by  excrutor  or  administrator  of 

surviving  partner.  Sic.  12. 
all  executoi-s  must  join, 
nonjoinder  how  t«'  be  objected  to,  LL 
what  dem.'inds  he  mj.y  sue  for  as  executor,  13j  \L 
executor  of  executor  may  sue,  14. 
but  not  adminihtralor  of  executor  or  executor  of 

administrator, 
not  an  infant  executor,  )A 
in  case  of  a  covenant  running  with  land,  Ifi.  14» 
wljen  by  executor,  heir  or  devisee,  14. 
in  case  of  b<vihuptcy^  15j  Ifu 

when  assignees  may  sue  and  how,  15^  Ifi. 
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PARTIES  TO  ACTIONS— (confiflMffi.) 

IS  ACTIO  MS  EX  CONTRACTU — {continued.) 
Plaintiffs  who  to  he— {continued.  ) 
in-CftHC  of  bankruptcy — {continued.") 

when  they  cannot  sue*,  15,  IL 
vrhut  demands  they  may  sue  for  or  join,  15,  16. 
■when  the  solvent  partner  must  join,  li. 
when  the  bankrupt  may  sue,  IS^  Ifi.  10. 
in  case  of  an  insolvent  debtor^  16.  (in  torts,  59.) 
ill  case  of  marriage^  IZ  to  23^  (in  torts,  60?) 

wife  cannot  sue  alone  unless  husband  be  transported,  IZ* 
must  join  on  contracts  made  before  marriage,  17,  lfi» 
or  when  wife  is  executrix,  Ifi^ 
unless  on  express  contract  to  husband  on  new  con- 
sideration, IB. 
wife  when  she  may  join  on  personal  contracts,  18^  12i 

for  rent,  &c.  of  her  land  she  may  ioin,  19^  20^ 
if  husband  survive  when  he  may  sue,  fO^  2L 
'  if  wife  survive  when  she  may  sue,  21,  2ii 

consequences  of  mistake,  22. 
Defendants  who  to  be, 

between  the  onp;^inaI  parties  and  with  reference  to  liapilicy, 
captain  of  a  troop,  owner  of  a  ship,  Uc  22^ 
attorney  or  agent  when  liable,  24^  5. 
kgainst  partners,  tenants      common,  See  25. 
with  reference  to  number  of  defendants  and  who  must  be  join- 
ed, 28. 

mode  of  taking  advantage  of  oroission,  22> 
who  may  be  joined,  Zh. 
and  conHcqtienccs  of  objection, 
general  ob!>ervatit»ns,  33  to  34i 
incase  of  change  of  credit  and  covcnanU  running  with  Xhe 
land,  34. 

•u'herc  one  of  several  obligors  Is  dead,  37- 

in  case  of  executors,  admiriislrutors,  heirs  and  devisees, 

incase  of  bankniptoy,  4iL 

in  case  of  insolvency,  42. 

in  case  of  marriage,  42  to  45.  ^ 
m  ACTIONS  EX  DELICTO,  4i  to  83^ 
Plaintiffs  who  to  be, 

with  reference  to  tl»e  plaintiff  s  interest, 
must  be  legal  owner,  45^  6. 
for  injuries  to  the  person,  46. 

personal  pro]>erty,  48. 
real  property,  42^ 
with  reference  to  the  number  of  plaintiffs, 

when  they  must  or  muy  join  or  sever,  51  to  53. 
consequences  of  too  many  or  too  few,  53, 4- 
wliere  the  interest  in  the  property  has  been  assigned 
when  one  of  several  parties  is  dead,  55^ 
where  a  sole  party  injured  iit  dead,  ^  to  SiL 
in  case  of  bankruptcy,  iiS. 
in  case  of  marriage,  ^  to  65. 
Defendants  who  to  be, 

wiio  liable  to  he  sued  for  torts,  65. 
infants,  65^ 
feme  coverts,  65. 
cormirations  not,  65.  6. 
ajudf-e.Scc.  66.  6  T  R  449,50^ 
inhabitants  of  a  county,  Sfe 
trustee,  66 

joint-tenants  and  tenant*  in  common,  fi& 
ageuti,  6^.  6SL 
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PARTIES  TO  ACTIONS- (cowf/rtutfj.) 

IN  ACTIONS   ZX  DELICTO— (canf/flUft/.) 

Defendants  who  to  be— (coMt/nnn/  ) 

■who  liable  to  be  siu  tl  for  lorls — (^continufd  ) 
master  or  principal,  GS. 
for  animals,  69^  70,  1,  2. 
l<)rreal  property  Zi^ 
who  may  be  jointly  sued  an<l  who  not, 

and  consequences  of  mistake,  73  to  77. 
where  the  interest  in  the  land  has  been  assigned,  77. 
in  case  of  the  death  of  the  wronp;'  doer,  77- 
in  case  of  the  bunki  uptcy  or  insolvency  of  the  wrongs  doer,  80, 1. 
in  case  of  marriagr,  81,  2. 

STATEMZJfT  oF,  WITH  WHAT  CERl  AlNl  V  IX  A   DECI, A R A  1  lO V,  &C.  256,  7- 

l?ARTNERS,  (sec  titk  Parties  ) 

when  they  must  of  need  hot  sue  jointly,  26^  7,  8- 

when  they  may  sue  each  other,  25  to      24  iiiL 

how  f )  sue  in  case  of  bankruptcy,  Li. 

%%'hen  survivor  may  include  a  demand  on  his  own  rig-lit,  \2. 

wlien  survivor  need  not  state  death  of  his  paAne*:,  12,  31^ 

covenant  between,  when  of  no  avail  aijainst  a  creditor, 

when  one  is  discharg-ed  by  the  act  of  the  other,  JLL 

what  demands  may  be  iuclmletl  or  set  olTin  action  against  survivor,  uZ. 

1»ART  PERFOKMANCE.  (see  title  Pcrfonnance.) 
when  sufficient  to  eiuitle  a  party  to  sue,  ol4. 

PATENT. 

remedy  for  injuries  to  infring^omcnt  of,  141. 

PAWNBROKER. 

w  hen  he  may  sue  for  torts  to  property  in  his  possession, 

PAYMENT. 

m..y  be  given  in  evidence  in  assumpsit  under  general  issue,  ^. 
ma)  be  pleaded,  474,  5.  *  Z 

must  be  pleaded  in  action  on  a  specialty  and  how,  4^'0. 

PENAL  ACTION,  AND  STATUTE,  (see  title  Statute  ) 
action  of  when  it  may  be  ag-amsL  scvtcal,  73,  4. 
when  action  lies,  105. 
w  ho  may  sue  in  it,  IOj.  145. 
venue  in  actions  on,  276-  2^  3  Anslr.  871. 
declaration  on,  to 
,   no  dam.Tgcs  Ui  be  staled  in,  397,  8 

plcas  in,  pendency  of  a  prlc^r  action,  44". 

PENDENCY. 

of  another  action,  (see  title  Autcr  Action  Ft  rJent.) 

PERFORMANCE. 

h\  plairuifl  of  contlition  precedent  how  be  should  state  it,  3ir>. 
cxriise  of  Jjow  to  be  staled,  317 

replication  to  plea  of,  when  it  must  state  a  bieaclj,  iifi, 

PER  FR  AUDEM.  (see  title  Frnu-.i.^ 

particulars  of  fraud,  when  need  not  be  stal^,  553. 

PER  QVOD  ACTIO  ACCPEVIT. 

alk  jjatjon  of  ii^  debt  in  pent  r;-!.  34.^,  6. 

on  statutes,  359. 
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remedy  for  obstructing  of,  case,  and  when  IrespaAs,  141  175. 
declaration  tor  disturbance  of,  367. 

PISCARY,  (see  tide  Fhh  and  Fishery.) 

PLACE,  (see  title  Venue.) 

what  the  courts  take  judicial  notice  of,  222. 
when  not  material,  (see  title  i^enue,)  3b4,  5. 

PLAINTIFFS,  who  to  be,  (sec  title  Parties.) 

PLEADINGS  IN  GENERAL, 

parties  to  an  action  who  to  he,  &c.  (see  title  Parties^) 
form  of  actions,  &c.  (see  title  Actions.) 
joinder  in  anions,  (see  title  yoinder.) 
election  of  actions,  (see  title  Election  of  Actions.) 
of  pleadinf^  in  general,  215. 


definition  of,  statement  of  facts  and  not  argiuncntor  law,  215. 
\.  what  facts  necessary  to  be  stated  :ind  what  not,  216. 

Ist.  not  facts  of  which  courts  will  uke  notice,  217  to  223. 
matters  relating  to  the  king,  217. 

matters  relating  to  the  parliament  and  statutes,* 2 17^  IB. 

common  law  rights  and  duties  and  general  customs,  219. 

ecclesiastical,  civil  and  murine  law,  220. 

customs  of  gavelkind,  &c.  220. 

terms,  calendar,  days  of  week,  8cc.221,  2. 

division  of  England,  &c.  222. 

meaning  of  peculiar  English  words,  222,  3. 

course  of  pr«cee<Ungs  in  superior  courts.  Sec.  223,  4,  5. 

privileges  (»f  their  officers,  224i 
2dly.  where  the  law  presumes  a  fact  it  need  not  be  stated,  226. 7, 8, 
.3dly.  not  necessary  to  state  matters  which  should  be  stated  by  the 

other  side,  i2iL 
4thly.  statement  of  legal  fictions,  8cc.  2r^P. 
5tbly.  of  duplicity,  230. 
6thly.  of  mmecessary  statements,  23L 
7thly.  of  superfluity  and  repugi^ancy,  2o2.  5,  4. 

2.  the  viode  of  stating  the  facts,  2u5  to  24L 

when  no  precise  formal  words  nccessarj',  23i 
of  certainty  in  pleading,  236. 

3.  rules  of  con.structioni,  ?41  to  243. 

4.  division  of  pleadings,  243.  4. 

of  the  praecipe,  (see  title  Pr<eci/)e,)  24i  to 

of  the  declaration,  (see  title  Declaration,  &c.  248  to  4Q2± 

of  the  claim  of  conusance,  (see  title  Convsunce.) 

of  appearance,  defence,  oyer,  and  impurlanres,  (see  those  titles,)  4Qt2. 
of  pleas  to  the  jurisdiction,  (.see  title  yuristiiction^)  427. 
of  pleas  in  abatement,  (see  title  Abatement,)  4o4- 
of  pleas  in  bar,  (see  title  P/eas  in  bar.) 

of  replications  and  new  assignments,  (see  title  PcpUcations  and  Xcas  Ai- 


of  issues,  (see  title  Issur.) 
of  repleaders,  (see  title  Repleaders  ) 
of  pleas  puis  da'Tein  continuance,  (see  that  title  .) 
^f  demurrers  and  joinders,  (sec  title  Demurrers.) 
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PLEAS  IN  GENERAL. 

iirdcr  (if  |)lc:»«Ung  and  oons^qnence  of  non-observancc  of  it,  4J?j. 

to  tlie  jurisilicti<m  oftiif  court,  (see  title  ^urUdiction,)  425.  427. 

in  abatement  ami  i^rocecdijigs  therein,  (h<  ('  title  Ji/atenient,)  431  to  459- 

in  bar,  4-39  w  .543. 

d'-fineil  un<l  s -veral  descriptions,  459. 

crilerirm  of,  445. 

must  be  of  matter  of  defence  at  litw  not  in  equity,  459. 
when  not  of  matter  •  f  practice,  -IGQ. 
analytical  tables  of,  461  to  46.5- 

general  observations  when  general  issue  or  special  plea  proper,  4fi5  to  468 
the  several  pleas  in  bar, 
tbe  several  sors, 

assumpsit,  (see  title  Assumpsit,)  469  to  475- 

in  debt,,  (see  title  Debt^)  4/itu 

in  covenant,  (see  title  Covt-nant,)  482  to  483. 

in  account,  (see  title,  Wccoan/,)  4iiJ  to  464. 

in  detinue,  (see  title  Dttinuc^)  4tt4. 

in  actions  by  or  against  cxecutor:>,  heirs,  kc.  484 to  486. 

in  case,  (sec  title  Case,)  486  to  490. 

in  trover,  (see  title  Trover^)  490. 

in  replevin,  (see  title  t<eplninf)  490  to  491. 

in  trespass,  (see  title  Trespass,)  491  to  497. 

in  cjeciment,  497. 
©f  pleading  the  ^neral  issue  or  a  special  plea  in  general,  497  to 

of  giving  colour,  42ii  to  503- 
■w  hen  ad^'isablc  to  plead  specinlly,  501. 
all  defences  to  bq  pleaded,  504. 
of  sham  and  issuable  pleas,  5ii5x 
>f  the  (fualities  of  pleas  in  bar, 

must  be  conformable  to  the  count,  507. 

if  not  when  plaintifl"  may  sign  judgment,  507. 
must  answer  all  assumed  to  be  answered  and  no  more,  50^* 
must  confess  the  facts  pleaded  to,  511. 
must  be  single,  511. 
must  be  certain,  513  to  518. 

must  be  direct  and  positive  and  not  argumentative,  518,  liL 

must  be  capable  of  trial,  5\!L 

must  be  true,  (see  title  Shavi  Picas,)  5211 

rules  of  construction, 

constntciion  against  the  plea,  when  ambiguous,  521  to  52a. 
if  bad  in  part  considered  bad  for  the  whole,  523^ 
when  surplusage  or  repugnancy  vitiates,  524  to  526. 
of  the  forms  and  parts  of  pleas  in  bar, 

analytical  table  of  the  parts,  526i 

general  form  given,  527. 

title  of  the  court,  52Z.  423. 

title  of  the  terra,  527.  447.  8. 

when  a  special  title  proper,  527,  8. 

names  of  the  parties  in  margin,  528. 

the  commencement  of  the  plea,  528- 

name  of  the  defendant,  52S. 

appearance  in  person  or  attorney,  529-410  to  412- 

defence,  529,  oQ.  410  to  414- 

by  what  attorney,  &c.  530. 

to  a  part  of  cause  of  action,  531t2,  3. 

to  several  cotmts,  &c.  533^ 
the  body  of  the  plea,  534,  5. 
ihc  conclusion,  535. 

when  to  conclude  to  the  country,  535,  6,  7. 
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PLEAS  IN  GENERAL-(con<tnuerf.) 

of  the  Jomu  and  fiitrtt -^continued.) 

when  with  a  verification,  537. 
when  to  the  recortl,  53iL 
pruyer  of  judgment,  539- 
defects  in  conclusion,  when  aided,  540. 
9f  several pUas  in  bar  under  statute  Ann.  540- 
confined  to  courts  of  record,  54L 
wliat  double  pleas  allowed  in  court  of  record|  541» 
each  plea  must  be  valid  in  itself,  543. 
form  of  in  general,  542.  3. 
©f  pleas  by  several  defenJants,  543  to  546.  447. 

when  they  may  join  or  must  sever,  543« 
consequences  of  their  joining,  545. 
form  of  plea  by  several*,  543  to  546. 
replication  and  demurrer,  &c.  to,  546. 
Defects  in  pleas  when  aidc<l,  and  how,  546,  7. 

Of  pleas  iw  bar  in  replbvim,  (see  titles  Xetlertnand  Seplieation) 
Or  PLEAS  pria  darrein  coifTiNUAKCB,  and  pending  acUoo,  (see  title 
Puis  Darrein,  Cfc.) 

FLEDGES. 

when  to  be  added,  4QL 
not  necessary, 

PLENE  ADMINISTRAVIT,  {nee  ttQe  Executor,') 
.    Plea  of,  485. 

replication  to,  557. 

of  takuig  judgment  of  assets,  qunndo,  fee  MS* 

POLICY  BROKER. 

when  he  may  sne,  5. 
when  liable  to  be  sued,  25. 

POOR  RATES. 

general  avowry  for,  491. 

POSSESSION. 

when  essential  to  support  trespass }  as  to  personalty,  IS&io  168. 

as  to  real  property,  175,  6# 
when  sufficient  to  declare  upon  plaintiffs,  .36^. 

defendants,  369. 

POUND.BREACH. 
remedy  for,  140. 

POUND-KEEPER. 

when  not  liable  to  be  sa^,  1. 

PRACTICE. 

when  matter  of  not  pleadable,  460. 

-    PRAECIPE  AND  ORIGINAL  WRIT. 

when  to  proceed  by  original  writ,  245. 
form  of  in  assumpsit,  245  to  247. 

in  trespass,  hut  unusual,  245. 

in  debt  and  covenant,  247,  U. 

PRAYER  OF  JUDGMENT. 

in  a  plea  general  rtilc,  445.'^. 
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PRECEDENT  CONDITION,  (sac  titk  Condition  Precedent,) 

fRECEDENTS  IN  PLEADING, 
u  by  to  be  adiiered  tu,  2^^^  ti<3. 

PRECLUDl  NON. 

what  part  of  replication  so  termtd,  573. 
how  to  be  framed,  it'  to  a  part  of  pica,  ib. 

PREMATURE  ACTION. 

consequences,  4-t2. 

pica  of,  thougU  not  usual,  442*  « 

PREMIUMS^  OF  INSURANCE, 
who  liable  to  be  sued  for,  2Si 

PRESCRIPTION.  : 

how  to  be  sttfted,  363. 

freeholder  to  prescribe,  copyholder  when  not,  54il. 

who  may  juin  in,  5^ 

PRINCIPAL,  (see  title  Agent,  Master,  Otiner,  &c.) 
when  he  may  sue,  5. 

PRISONER,  (sec  title  /?e*cae.) 

declaration  against  in  custody  of  sheriff^  &.C.  28 r.  8. 

PRIVILEGES. 

of  what  the  court  will  take  notice  witliout  pleading*,  224t 
of  person,  plea  of,  (see  title  Ahatement,) 4bML 
how  plea  concludes,  45Q. 

PRIVITY  OF  ESTATE  AND  CONTRACT. 
Nature  of,  271,  5,  6. 

PROCESS. 

not  bailable,  declaration  need  not  correspond  with  when, 
justiBcation  under,  must  be  stated,  492,  3-  5, 6. 
replications  to  pleas  justifying  under,  56%.  569.  • 
new  assignments  relating  to,  (see  title  New  Asiignrnents.) 

PROCHEIN  AMI. 

of  declarin/iC  by,  221* 
of  pleading  by,  449. 

PROFERT. 

The  nature  and  form  of  it,  ^46  to  351. 

when  a  profert  or  an  excuse  fnr  omjssion  necessary,  348  to  351. 
at  the  end  of  declaration  of  Iciteis  testamentary,  Stc.  400. 
omission  of,  only  ground  of  special  demurrer,  350.  460. 
whether  an  unnecessary  profert  entitles  the  other  party  to  oyer,  415. ' 

PROLIXITY. 

when  short  pleading  allowed  to  avoid  it,  240. 

PROMISSORY  NOTE,  (see  title  Bill  of  Exchange.) 

PROPERTY. 

what  sufficient  in  personal  property  to  support  trespass,  166,7. 

wtiat  «5uirjcient  in  real  propcr*y.  (see  title  Paasessim-^ 
pleadabtc  in  abatvmeal  or  bar  iu  rupicvuii  4o4,  ^. 
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I'ROTESTANDO. 

defincil,  &c. 

in  general,       to  592. 

replication  protesting'  delivery  of  a  pipe  of  wine  in  satisfaction,  589. 

protesting  a  writ  and  warrant,  iiiiiL 
nature  and  utility  of  it,  590. 
what  matter  may  be  protested,  590. 
def(^ct  in,  consequence  of,  590,  1- 
fbrm  of,  in  a  pit- a, 

in  a  replication,  591m 

^ROUT  PATET  PER  RECORDUM. 

when  necessary  to  be  allepfed,  356. 
omission  of,  liow  to  be  objected  to,  356. 

PUIS  DARREIN  CONTINUANCE. 

plea  of  when  proper,  532. 
pleas  of  in  general,  634  to  638. 

how  to  plead  matter  arising  pending  suit  and  before  issue,  634,  5, 6< 
'  after  issue,  635.  6. 

what  matters  so  pleadable,  635.  6. 

is  not  a  departure,  623, 

in  abatement,  636. 

judgment  upon,  {leremptory,  ib.  iST, 

in  bar,  636. 

nattirc  of,  636. 

time  when  to  be  pleaded, 

in  bank,  636,  7. 

at  nisi  prius  and  when,  637- 
requisites  of,  637. 
forms  of,  637,  8. 
affidavit  of  truth,  638. 
effect  and  other  parts  relating  to,  ib. 
marriage  of  plaintiff  pending  action,  437. 

PURCHASER. 

of  a  freehold  or  a  term,  how  to  declare  on  a  lease,  .'>i7. 

^iUANTUM  MERUIT  COUNT, 
in  assumpsit,  335- 
not  necessary  though  usual,  337. 
in  debt,  101.345. 

QUANTUM  VALEBANT  COUNT. 

in  assumpsit  not  necessary  though  usual,  uu^i,  31iL 
in  debt,  IQL  345, 

QUA  SUNTEADEM.  .      ,  e 

of  this  allegation  in  conclusion  of  a  plea.  5J4,  5.  ^ 
in  case  of  a  united  plea  to  several  diHcrenl  trespasser;,  53i  4. 

QUI  T  AM.  (see  title  Penal  Statute.) 

when  necessary  so  to  declare,  2^ 

READINESS.  ^ 
to  [>erform  condition  precedent,  averments  of,  *iiO  to 

REAL  PROPERTY. 

case  for  injiu'ies  to,  when  proper,  j4L  ^• 
trespass  lor  injuries  to,  when  proper,  lilt  2 

Vol.  1.  [  66,}  . 
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REBUTTERS. 

nature  of,  &c.  629. 

RECOGNISANCES  OF  BAIL. 

what  the  best  remedy  on,  104. 
declaration  on  it, 

prout  patet  per  recordum,  356. 
plea  of  mil  tiel  record, 

replication  to  plea  of,  no  capias  ad  sati^racienduoi,  557 

RECORD,  (see  title  Kui  Tie!  Peeord.) 

when  trover  docR  not  lie  for  conversion  of  it,  150. 
declaration  on,  (see  title  Debt,)        to  356. 

REFERENCE  TO  DEED, 
sutement  of  it,  352. 

REJOINDERS. 

defined,  62L 

governed  by  the  same  rules  as  pleas,  ib. 

must  not  dJ  part  from  the  plea,  (see  title  Deportee,)  €Q7. 

cannot  obtain  leave  to  rejoin  double  or  several  matters,  62T 

similiter  and  form  of,  627,  8. 

conclusion  with  verification,  when  necessary,  8tc.  fi2ft. 
conclusion  to  rejoinder  denying  several  matters,  629. 

RELATIVE  RIGHTS. 

remedies  for  injuries  to,  134.  137. 
declaration  for  injuries  to,  365. 

RELEASE. 

may  be  given  in  evidence  in  assumpsit,  471- 

in  case,  486,  7. 
must  be  pleaded  in  actions  on  specialty,  480. 

in  trespass,  486.  496. 
replications  to  plea<if  in  assumpsit,  SS3. 

in  trespass,  569. 
puis  darrein  continuance  plea  of,  (sec  iHlc  Puts  Darrein^  C-c) 

RENT, 

recoverable  by  whom,  IL 
against  whom,  35,  6. 
how  I'ec^nerable  in  assumpsit,  2^ 
in  debt,  lli3.  35,  6. 

when  not,  106  35. 
in  covenant,  ^  6. 

when  not,  112. 
avowry  or  cognisance  for,  491. 

REPLEADER. 

when  awarded  in  case  of  an  immaterial  issue,  631,  U. 

when  granted  bef<»re  trial,  ^233. 

denial  of  it  wheti  error,  ib. 

judgment  J«nd  proreedinp  de  novo,  fi^ll- 

no  costs  are  p:iy;<bl'  b\  either  party,  633^ 

not  after  a  default  at  ni>ii  prius,  633. 

when  not  afier  demurrer,  &r.  ib 

distinction  between  it  ami  a  judgment  non  obstante  veredicto, 


RESCUE,  li^ 
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REPLEVIN.  ACTION  OF. 

when  tlie  action  Ucs  in  general,  157- 
the  nature  of  the  action,  ]5fi. 
for  what  property  it  lies,  1S8. 
who  may  sup^wrt  it,  liS.- 
for  what  injury  it  lies,  liS^ 

the  pleadings,  judgment,  and  costs  m  general,  161^  2 
declaration, 

title  of  court  and  term,       to  2M* 
venue  in,  (see  title  Venue  ) 
commencement,  282  to  292* 
statement  of  the  property,  363. 161. 

pUiiitiH 's  pr«)pcrtv  tlierein,  365. 

the  injury,  IfiL  m  o83i  ^  ^ 

damajffs,  &c  385- 
conclusion,  391  to  400. 
pledges, 

pleas,  avowries,  and  cognisances  in, 

plea  in  abatement,  or  bar  of  property,  &c.  434. 

non  cepit,  M'hcn  proper,  490. 

evidence  under  it, 
cepit  in  alio  loco,  490,  1.  '  >. 

not  gudty  when  allowed,  491. 

avowries,  &c.  for  rent,  Stc.  491.  a   tn  ^Afl  d 

by  tenants  in  common,  joint-tenants ,  fcc.  y, 
words  of  avowry  instead  of  cognisance  not  material,  5Jl. 
pleas  in  bar  to  avowries  and  caj^nisances,  8tc.  . 
may  plead  in  bar  several  pleas,  56£L 
de  mjui*ia  improper,  5S£L 
no  new  assignment  permitted,  602,  3. 
to  a  plea  of  cepit  in  alio  loco,  ib. 
denial  of  defendant's  being  bailift^,  ^SiL 
to  an  avowry  for  rent, 

denial  of  the  tenancy,  ib. 

payment  of  ground  rent,  &c.  5^ 

eviction,  261 

nil  habuit  a  bad  plea,  5^ 

tender,  56L 
to  an  avowry  dam af^« -feasant,  561. 

denial  of  defendant's  title,  ifiL 

a  demise  from  defendant,  561> 

right  of  common,  561,  2. 

right  of  way,  562. 

defect  of  fences,  562. 
abi^ae  of  diiiU-ess,  ib* 

REPLEVIN  BOND. 

case,  for  not  taking  replevin  bond,  140. 

taking  insufficient  pledges,  14Q» 

REPLICATIONS. 

To  pleas  toU\e  jurisdiction,  (see  title  yurisdictiortt  Pleas  tfi.) 
To  pleas  in  abatement^  (see  title  AbatenietUt  i'ltas  in.) 

to  particular  pleas  in  abatement, 

to  a  plea  of  coverture,  43B. 

to  a  plea  to  the  count  of  variance,  439. 

if  oyer  craved,  plaintifi' may  sign  judgment,  439. 

or  apply  to  court  to  set  it  aside,  439.  *'  ♦ 

^0  the  writ,  , 

to  a  plea  of  variance  or  misaddjiion, 

when  plaintiff  may  sign  judgment,  44Qi 
applv  to  court  to  set  it  aside,  44Q_ 
tQ  a  plea  of  another  action  pending, 

cannot  discontinue  ir&t  to  support  the  seconoy  44o' 
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KEPLICATIONS— (coniiW.) 

To  plea&  iii  abaternrnt  in  the  writ — (continued.} 

to  a  |)U-:i  improperly  eiititletl,  &,c. 
niiiy  si^n  jutlgm<  ut,  44ati. 
nuiy  a|>i)ly  I"  couit  to  set  it  aside,  ibu 
may  tlciuur,  ib. 
or  alli'jrt'ilje  imparlance  as  estoppeU  ib. 
to  a  plea  of  m  snomer,  434^  5. 
to  a  pica  of  noiijoiniiL  r,  4■■^4 
in  general, 

form  and  requisites  of,  45^^  5. 
To  pleas  in  bar^ 

general  observations,  543 
election  of  several  wlien,  5^  to  151. 
analytical  view  of,  550. 
I.  of  tlic  different  repiicationSf  551  to  570. 
in  assumpsit,  551  to  555. 

to  a  plea  of  infancy,  551. 
coverture,  5iL 
alien  enemy,  55L 
insolvent  debtor's  act,  552. 
illegality  in  the  contract,  &c.  552. 
tender,  5S2^ 

accord  and  satisfaction,  553. 
arbitrament,  55^ 
judgment  recovered,  &c.  553. 

release,  5£L 
set-oil,  552a 

court  of  conscience  act,  554. 
statute  of  limitations,  55  %. 

in  debt, 

on  simple  contract,  555. 
on  specialty,  555,  6. 
on  records,  556. 
on  statutes,  557- 
covenant,  557. 
in  actions  against  executors  and  administrators,  557, 
in  actions  against  an  heir,  &c  559. 
in  actions  on  the  ca.se,  559- 

in  general,  5i2  to  SfiO. 
when  dc  injuria  sufficient,  559,  56Q. 
m  replevin, 

de  injuria  improper, 
to  a  plea  of  cepit  in  alio  loco,  5fiQ. 
denial  of  defendant's  being  bailiff,  560. 
to  an  avowry  for  rent, 

denial  of  tenancy,  5fi(L 
payment  of  ground  rent,  &c.  560,  1. 
eviction,  561. 
nil  habuit  a  bad  plea,  561. 
tender,  56L 
to  an  avowry,  damnge-feasant,  561. 

denial  of  defendant's  title,  S6L 
a  demise  from  defendant,  561. 
rif^ht  of  common,  561,  2. 
right  of  way,  562 
defect  of  fences,  562. 
abuse  of  distress,  562. 

in  tretpasi, 

to  persons, 

when  de  injuria  sufficient,  563,  3. 


INDEX. 


TQl 


REPLICATIONS-^Cfonf/mie^i) 
in  trespass — {^cuntinued.) 

to  persons — {continued.) 

when  plaintiff  must  reply  specially,  563,  4. 
where  he  must  new  assigti,  563. 
where  he  cm  only  uke  issue  on  part  of  plea,  564. 
10  personal  property, 

when  de  injuria  sufBcient,  564,  5. 
when  not,  554.  5. 

when  the  replication  should  be  special,  564.  5. 
when  the  plaintiff  can  only  take  issue  on  part  of  the 
plea,  564,  5. 

to  real  property, 

to  a  plea  of  liberum  tenementum, 

1  when  gpener»l  denial  sufficient,  56J. 
Z.  title  derived  from  defendant,  566 

3.  title  derived  from  a  prior  owner,  56o, 

4.  new  assignment  ot  abuttals,  Lc.  566. 

when  plaintiff  may  deny  defendant's  authority  as 
ajjent,  &c.  566. 

to  a  plea  of  license,  567. 

defect  of  fence  s,  567. 
right  of  common,  iiiS. 
ripht  of  way,  569. 
to  a  plea  of  any  matter  m  dhchari^e,  569,  570. 
II.  of  the  JlorTn*  of  replications  and  particular  parts, 
title  of  the  court  and  term,  570- 
imparlance  and  sugg-eution,  when  proper,  570. 
to  a  plea  concludinj^  to  the  country,  570. 

of  the  similiter  in  g-cneral,  570,  1. 
to  a  plea  of  nul  tiel  record  or  stating*  a  record,  57L 
\fi  a  special  plea  concliulitip  with  a  verification,  5Z2- 
the  commencement  of  the  replication,  57.1. 
matter  of  estoppel,  573. 
of  the  precludi  non,  573. 

form  where  the  replication  only  answers  nurt  of  nlca 

573,  4.  * 
form  where  it  answers  separately  different  parts,  573^  4. 
form  where  the  replication  answers  several  pleas,  574. 
the  body  of  the  replication, 

a  statement  of  matter  of  estoppel,  575. 

when  the  gp^und  of  demurrer,  ib. 
denial  of  the  plea,  576.  7. 

of  the  whole  plea  de  injuria,  &c.  577. 

when  allowed,  &c  iZZto  58 J 
the  form  of  it,  585. 
denial  of  only  part  of  the  pie.*,  585. 

of  wh;it  fact,  535  to  5B2. 
,the  mode  of  special  deni.^1,  589  to  5&fL 
a  denial  and  stating  a  bre.ich,  598,  9. 
confession  and  avoidance.  599. 
^  instances  of,  599.  600. 

form  and  requisites  of  these  repliciruius,  600,  I. 
new  assignmciu,  (see  title  Nevi  Auii^umoit,)  6^7 
the  conclusion  of  the  replication, 
in  particular  instances,  6M,  15. 
when  it  should  be  to  the  muntry,  615. 
of  a  rejUication  concludintf  witfi  a  traverse,  615. 
when  a  particular  fact  is  denied,  615. 
when  with  a  verification,  616. 
vben  it  must  be  of  new  matter  as  stated,  616. 
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REPLICATIONS— (confijiiitt/.) 

Uie  conclusion  of  tlic  replication— (con/i nvo^.) 
when  it  need  not,  616. 

estoppel,  616,  12^ 
pra)er  of  judgment,  617. 
)  consequences  of  mistake,  445«  6. 

III.  the  rpialitie*  of  replications, 

in  many  respects  similar  to  those  of  a  plea,  617- 

must  answer  so  much  of  the  plea  as  it  professes  to  answer,  6I5« 

must  not  depart  from  the  declaration,  (sec  title  Departure,)  filfi^ 

instances  of  departure,  618,  IS. 

how  to  be  objected  to,  62.'>. 
must  be  certain  and  what  is  requbite,  6^4 
iDust  not  be  double,  625,  6. 

duplicity  deBned,  625 

why  objected  to,  ib. 

cannot  <jbtaia  leave  to  reply  double,  625. 

when  it  may  put  in  issue  several  facts,  625.  ^ 

may  reply  one  matter  as  to  part,  and  another  as  to  residue, 

when  m;iv  stfite  several  breaches  under  statute,  626. 

replication  to  a  plea  of  set-ofi,  626. 

must  be  objected  to  by  special  demurrer,  626. 

REPUGNANCY. 

what  and  hour  far  objectionable,  232  to  235. 

REPUTATION. 

remedy  for  injuries  to,  124.  12L 

REQJJEST. 

wlien  plaintiff  *t  request  to  be  averred  in  a  declaration,  322  to  325. 

form  of  alleejations  and  difference  between  general  and  special  request,  324,  5. 

consequence  of  mistake,  >12ik 

when  difcndant*»  request  necessarj*  to  be  stated  in  common  counts,  338. 
to  remove  a  nuisance  when  to  be  stated,  376,  7. 

RESCUE. 

remedy  for,  140. 

RETAINER  BY  AN  EXECUTOR, 
when  to  be  pleaded,  4^5. 

REVERSION. 

property  in,  remedies  for  injuries  to,  133  to  1^ 

when  revcrsiaut  r  may  sue,  49.  50, 
declaration  for  to  personal  property,  36i^ 

RIEN6  EN  ARRERE. 
to  real  property,  362^ 
plea  of  in  debt,  477,  8. 
in  covenant  a  bad  plea,  482- 
pica  in  bar  of,  in  replevin,  5dIL 

RIEN  PER  DESCENT  OR  DEVISE, 
plea  of,  4H5. 
replication  to  it,  5i2i 

RIOT  ACT.  ' 
remedy  upon,  144. 


RIGHT,  (sec  TOcO 


IKDEX..  7^)3 

wlien  he  may  sue  for  share  of  profits  of  a  voyage,  57. 

SCIENTER. 

when  material  to  be  stated  and  proved,  69.  136. 
when  not,  139. 

when  material  to  be  alleged  and  consequence  of  omission,  2!L  'f. 

SCILICET,  (see  title  VideUcct.) 
the  eflect  of  it, 

SCIRE  FACIAS. 

decluraiion  in,  states  no  damages,  397* 

when  affidavit  of  truth  of  pleas  in,  necessary,  43^2. 

SECT  A.  (see  title  Suit.) 

SECURITY  COLLATERAL. 

when  no  bar  to  an  action,  35. 

SEPARATE  MAINTENANCE. 

form  of  action  in  case  of  nonpayment  of,  95. 
camiot  be  replied  to  a  plea  of  coverture,  438. 

SERVANTS,  (see  UUes  Partia,  Agent,  and  Matter  and  Servant.) 
when  he  cannot  sue  on  a  contract,  5. 

when  he  may  sue  for  a  tort,  4^ 

when  he  ia  liable  to  be  sued  on  a  contract,  24.  • 

for  a  tort,  67,  8.  21  to  73. 
remedy  for  debauchinpr  of,  or  beating  or  enticing  awav,  l^fi, 
when  he  cannot  sue,  liL 

SST-OFF. 

when  to  be  pleaded,  or  notice  of  it  given  in  assumpsit,  4,7?^  4. 

when  best  to  be  pleaded,  475.   * 

mf»y  plead  or  give  notice  of  it  in  debt  on  simple  contract,  476. 
oannot  be  pleaded  in  replevin  except  for  ground-rent,  561. 
if  part  of  set  off  badiy  pleaded,  defendant  must  not  demur  to  the  whole  Dlea  'i^A, 
replication  to  plea  in  assumpsit,  553.  *^  ' 

in  debt,  555. 

where  part  of  plea  is  on  a  record,  8cc.  52a 

SEVERAL  COUNTS. 

joinder  offorms  and  causes  of  action,  196  to  207. 

several  counts  when  they  may  and  should      added,  391,  S». 

they  should  be  substantially  different,  3>Jl. 

at  the  suit  of  or  against  an  executor  or  administrator,  39L 

in  assumpsit,  322. 

in  debt,  392,  3. 

in  covenant,  323. 

in  actions  for  torts, 

in  ti'espass,  39:1. 
no  misjoinder,  394. 
costs  to  be  atlende/i  to,  394.  5. 
form  of  the  counts,  321  396,  7. 

SEVERAL  DEFENDANTS,  (see  titles  PartU^  and  Pica,.) 
pleas  by  in  general,  54S  to  546. 

one  maV  plead  in  abatement,  another  in  bar,  and  another  dermw,  5*3. 

SEVERAL  PLEAS,  (see  title  Plea,,)       to  Ml 

SEWERS  RATE. 

avowi^r,  8ic  for,  4il 
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SHAM  PLEAS. 

what  sii>d  which  only  should  be  adopted,  505,  0. 
consequence  of  plea  appearing  to  be  false,  520, 1 
when  no  afBdavit  of  truth  necessary,  432- 

SHERIFF  AND  OFFICER,  (see  title  £*car/j*,  GrO 

wht-n  sheriff  liable  fur  act  of  his  officer,  62*  73. 

shenH'  wlten  to  be  sued,  fi9.  73. 

n*medy  against,  137. 

•when  trover  against  will  not  lie,  15Q- 

when  trespass  ag-ainst  will  not  lie,  163, 9. 

when  trespass  lies  against  for  abuse  of  process,  185,  6. 

eherifr  or  officer,  when  the;  should  not  join  in  plea  with  another,  ML 

SHIP. 

captain  of,  when  he  may  stie  or  be  sued,  5-  23,  4. 
sailor  when  he  may  sue  for  projwrtion  of  earnings,  26^ 
renicdy  for  negligently  navigating  of,  126.  139. 
who  against,  6Hi  9. 

SIMILITER. 

when  proper  to  a  plea,  549. 

form  of  it  in  a  repliratinn,  and  consequence  of  mistake,  5^0, 1. 

in  a  rejoinder,  62Z- 
when  plaintiff  may  add  it,  628. 

SIMPLE  CONTRACT,  (see titles  4>#utn^i"<  and  Debt.) 
debt  upon  it,  344-,  5. 

» 

SLANDER,  (see  titles  WortU,  Cate^  Innuendo-) 
remedy  against  wh<im, 

for  written  slander  lies  against  two,  73. 

for  verbal  only  against  one,  74. 

against  husband  and  wiie,  81. 
form  of  action  for,  case,  137-  • 
declaration  in, 

inducement  of  good  character  not  necessary,  226, 364. 

of  trade,  &.c.  when  necessary,  .-^65. 3bl. 

colloquium  of  pUintiff  and  trade.  &.j  .  381,  2. 

statement  of  the  libel  or  vri  rds,  jfii 

the  innuendoes,  382i  3. 

the  damages,  385,  6, 7. 
ronsequenct'S  o  f  defect  in,  382,  3. 
pleas  in, 

general  issue  when  proper,  487,  8. 

truth  of  the  blander  must  be  pleaded  speciallyf  487,  9 
replication,  in  what  sufficient,  559. 
new  assignment  in,  when  proper, 

SOVIT  AD,  or  POST  DIEM, 
when  proper,  480 
replications  to,  555. 

SON  ASSAULT  DEMESNE.  , 
TJjust  be  pleaded  :md  net  given  in  evidence,  472. 
when  nut  ad\  ib.iblc  to  plead  it  on  account  of  costs.  &c.  503t  4. 
icjilications  to  plea  of,  v  hen  de  injuria  proper,  562,  3. 

when  not,  and  the  replication  must  be  special,  563»  4- 

see  the  instanccH.  599. 
new  assignment  when  pix)i>er  or  not,  6U4, 5. 

SPECIAL  COUNTS,  (sec  the  respective  actions.) 
in  assumpsit,  292.  &.c. 


SPECIAL  DAMAGE^,  (sec title  Damage.) 


INDEX, 

SPECIAL  ORIGINAL,  (see  tiUe  Precipe.) 
when  advisable  to  proceed  by,  245. 
form  of  in  assitmpnit,  245  to  247. 

in  tresp:iss,  but  not  usual  to  proceed  by,  245. 
in  debt  aiMi  covenant,  247>  8. 

SPECIAL  PLEAS,  (see  title  Plea;  and  the  respective  actions.) 

SPECIALTIES,  rsee  titles  DeedxnA  Debt) 

assumpsit  when  it  does  not»  or  does  lie  upon,  94  to  9S. 

STAKEHOLDER. 

when  liable  to  be  sued,  25: 

STATUTE  OF  LIMITATIONS,  (see  Utle  Limitation*.) 

STATUTE  OF  USES. 

how  to  plead  deeds  operating  under  it, 
no  prnfert  necessary*  349. 
consideration  of  to  be  stated,  35L 

STATUTES,  (sec  also  title  Penal  Staiutet.) 

of  what  matters  relating  to  them,  the  courts  take  judicial  notice,  218. 
public  otight  not  to  be  set  forth,  but  only  referred  to,  218, 12. 
excepting  clause  or  provLio,  how  to  be  pleaded,  22d< 
actions  upon  debt,  104. 

case,  143.  4. 
declaration  on  penal  statute,  256  to  SGOu 

SUGGESTION. 

in  *  replication  of  deatl^  &c.  576. 

SUIT. 

at  end  of  declaration,  nature  of  it,  22S± 
SURETY, 

action  against  on  his  collateral  undertaking,  94.  lllfi. 
declaration  against,  339. 

may  sue  his  cosurety  for  proportion  of  money  paid,  27- 
executors  of  when  not  liable, 

SURGEON, 

assumpsit  against,  92. 
case  against,  137* 

SURPLUSAGE, 
what  is,  216. 

consequences  of  it,  231,  2,  3,  4. 

in  an  inducement  when  not  material,  294.  347 

in  a  plea  when  it  prejudices  or  not,  524. 

SURREBUTTER. 

nature  and  requisites  of,  629. 

SURREJOINDER. 

nature  and  requisites  of,  629. 

SURVIVOR,  (see  titles  Partits  and  Partner.) 
when  to  sue,  IL 

what  demands  he  may  join,  12^  200. 
when  to  be  sued,  32^ 

wbAt  demands  may  be  joined,  37.  209. 
Vol.  I.  [  61  ] 
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TENANTS  IN  COMMON, (sec  title  Parties,) 
actions,  &c.  by, 

when  may  join  or  sever  in  an  action  ex  contractu,  9. 
when  they  must  join  in  an  action  for  a  tort,  51,  2. 

in  replevin,  l.'>9. 
must  sever  in  an  avowry  for  rent,  9.  543,  4. 

how  to  avow  and  make  cognisance,  544. 
how  to  avow  atid  make  cognisance,  for  a  disiress  damage-feasant,  544« 
when  cannot  sue  each  other  in  trover  or  trebpaas,  155,  6.  170- 172.  ISSL 
in  ejectment,  193. 
actions,  &c.  against, 

how  to  be  sued,  21. 

when  they  must  be  sued  jointly  for  torts  relating  to  their  land,  7< 
when  one  cannot  sue  the  other,*  155, 6.  170.  172.  liiSL 

TENANTS  JOINT,  (ace  UUe  Joint-tenant:) 

TENDER. 

when  not  necessary  to  be  stated  by  plaintiff  and  readiness  suAcient,  318, 9. 
plea  of, 

in  assu>npsit,  473. 

i»debt,^lZ5. 

in  trespass.  AQfi. 

in  bar  in  replevin,  561.2. 

when  cannot  be  pleruled,  with  general  issue  to  the  vrhole,  541- 

how  to  conclude,  539. 
replications  to  a  pica  of,  in  assumpsit,  552. 

in  treapa&s,  569. 

TENEMKNT. 

when  too  general  a  description  in  pleading,  189.  362. 

TERMS. 

duration  of  need  not  be  stated  in  plcadinp,  221,  2. 

statement  of  in  a  declaration,  (see  Title  of  Term,)  262  to  264.. 

TIME. 

statement  of  It  in  a  declaration,  257t  8,  9.  383* 

in  slating  a  material  fact,  257,  8. 

how  often  to  be  stated,  258,  9- 

when  not  necessary  lo  be  stated,  257, 8, 9.  383,  4- 

when  precise  time  not  material,  258,  9.  ."S". 
in  staling  contracts,  258,  9, 
in  stating  torts,  383.  4- 

when  torts  may  be  stated  to  have  been  committed  on  several  da}s,  ZH- 

no  cause  of  action  or  darmg^s  to  be  stated  after  title  of  the  term,  259.  265, 

w  hen  mistakes  aided,  lli^iLSiKL  [6. 330- 

ftatcment  of  it  in  a  pica,  517.  508,  9. 

when  not  traversable,  587. 

when  immaterial  and  iint  a  departure,  622,  3. 
iiow  obtained  by  a  dilatory  plea  of  demurrer,  (see  title  Sham  Plea) 

niHE. 

action  for  not  setting  out  lies  against  two,  73. 

lies  at  suit  of  an  executor,  58. 

lies  ugainst  an  executor,  2^ 

form  of  remedy,  105^ 
when  action  lies  for  value  of,  91^  2- 
rcmedy  for  not  cai  n  uig  away,  141. 
fjcctment  for,  189. 
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TITLE  OR  ESTATE,  (see  titles  Deeiaration,  Pteat,  and  Replication.) 
statement  of  it  in  a  declarution, 

when  it  must  be  stated  in  corenantor  debt,  347. 
derivative  title,  252. 

unnecessary  statement,  when  it  don't  vitiate  when  not  traversable,  347- 

in  aiiions  of  tort  when  necessar\'  and  how,  3M  to  374. 

when  not  traversable,  (see  tlxle  I^^toppelt)  347,  8. 
Statement  of  it  in  a  plea, 

when  title  to  land,  &c.  may  be  given  in  evidence,  494. 

right  to  easement<i  must  be  pleaded, 
statement  of  it  in  a  replication. 

when  necessary  593,  4, 5- 

TITLE  OF  COURT. 

what  in  a  declaration,  261. 
in  debt,  344 
*  in  a  plea,  527. 

TITLE  OF  TERM, 

of  a  declaration, 

wljat  and  intent  of,  262. 

must  be  of  sfime  term,  262.  f 
wlien  a  declaration,  8tc.  may  be  filed  in  vacation  of  preceding  term,  263. 
of  sometime  after  appearance  or  bail  filed,  262 
of  the  term  in  which  writ  returnable  and  when  not,  262,  3, 
agaiivst  several  defendants  who  appear  in  different  terms,  262,  .'>. 
after  outlawry  of  one  defendant,  263. 
of  a  declaration  by  the  by, 
when  a  special  title  is  necessary,  263,  4. 
consequences  of  mistake,  264  to  267. 
how  aided,  265  to  267. 
of  a  plea, 

of  what  term  incase  of  a  plea  in  abatement,  421  to  424. 447, 8.  523 

oi'a  plea  in  bar,  527,  8. 

of  a  replication,  570. 

TOLLS.  ^ 

debt  or  assumpsit  for,  103. 

declaration  for  disturbance  of,  368, 

prescription  to  distrain  for,  &c.  SS9m  -  '  • 

TRAVERSE,  (sec  titles  Denial,  De  Injuria,  &c.) 

defined  to  be  synonymous  to  denial,  576.  and  id.  note  (a).  « 

formal  traverse  what  and  language  of,  ib. 

when  more  than  one  fact  may  be  put  in  issue,  577. 

must  be  put  in  is'^ue,  577,  8. 
Ist.  general  denial  of  whole  plea,  or  de  injuria  when  allowed,  he.  578  to  585  ' 

form  of  It,  585. 
Sd.  denial  of  only  part  of  the  plea,  585  to  592. 

Ist.  what  fact  may  be  denied,  5M  to  589. 
of  immaterial  traverses,  597,  8. 
must  be  of  a  material  fact,  586, 
mvy  be  of  matter  under  a  videlicet,  ib.  * 
only  of  matter  expressetl,  &c.  586. 
when  of  command,  566.  586. 

not  of  matter  which  defendant  estopped  to  deny,  586. 

not  of  immaterial  matter,  587. 
not  of  matter  of  law,  587. 
not  on  a  negative  allegation,  587. 
not  too  large,  587,  a  5)SL 
nor  too  narrow,  588. 


708  INDEX. 

TRAVERSE— (rcRf/«iife/.) 

2d.  modes  or  form  of  iiuch  den'uil,  582  to  oHiL 

1.  protestinfi^  k  part  and  ^/r  injuria  ab*que  retidua  cauia,589. 

2.  a  direct  denial  of  a  particular  allegation  without  a  formal  tra* 

vf'i-se,  592. 

3.  a  formal  traverse, 

when  improper  or  iKrt  advisable,  592,  3, 4 
when  necessary,  59S.  4. 
*    form  of  it, 
^         inducement,  595. 

begirmiiig  of  the  traverse,  596. 
langoage  of,  595,  6. 
conclusion  of,  596,  7. 
when  a  truverse  after  a  traverse,  597,  8. 
consequence  of  improper  and  immaterial  travertes,  597,  t. 
defects  in,  when  and  how  aided,  598. 
4.  shewing;  a  particular  breach,  598. 
when  proper  or  not  in  a  plea,  of  time  or  place,  534^5. 
when  too  large,  51SL  587,  8. 

when  plaintiif  may  vary  from  defendant's  traverse  of  time  or  place,  59. 

TREASURER,  (s|e  title  Partiet.) 
when  he  cannot  sue,  S. 

TREES. 

actions  relating  to.  49,  5(L 

by  or  against  executors,  52.  80. 
case  for  waste  to,  142^ 
trover  for,  149,  50. 

TRESPASS,  (sec  title  Tretpait,  Action  of.) 
meaning  of  the  word,  5Z^  162. 

TRESPASS  AB  INITIO.  ♦ 
the  nature  of  it.  172,  3. 180. 1. 
when  trespass  lies  for  it,  IM  172- 180 
replicatioD  of  matter  of,  609.  ^ 

TRESPASS  FOR  MESNE  PROFITS,  (see  title  Metne  Pr»/ts.) 

TRESPASS,  ACTION  or. 

by  and  against  whom  it  lies,  («ce  title  Parties  to  Action,)  65  to  73. 
general  points  governing  this  action,  122  to  L33. 

lies  only  for  injurips  considered  as  committed  with  fys^  and  inuw- 
diate.  123  torn, 
for  what  ijijurics  not  under  colour  of  process. 

for  defendant's  own  personal  iiyury,  iMto  183. 
to  the  person, 

to  what  Absolute  rights,  Ifi^ 
to  what  relative  rights,  164>  5. 
to  personal  property,  165  .  • 

to  w\iui  property,  1^7. 

animals  domiciled  and  ferae  nature,  fce.  165, 6. 
plaintiff's  interest  tlierein,  166.  [>s>7>  1^ 

actual  or  constmctivc  possession  and  property  ncew- 
general  owner  who.  167. 
bailee  who  has  an  interest,  IfiS. 
bailee  having  no  interest,  &c.  168. 
mere  bare  possession,.  168,  9. 
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TRESPASS,  ACTION  OF.  {continued.) 


the  injur\', 

for  what  illegal  taking,  169. 
for  what  other  injury,  171. 
for  a  trespass  ab  initio,  172,  3. 
to  real  property, 

to  what  property, 

must  be  corporeal,  &cc.l73, 4,  5. 
the  plaintifl  'a  interest  therein, 

actual  possession  requisite,  175, 6,  7- 
what  possesMon  sutUcient,  176. 
cxclusivt-  possession  necessary,  177,  8. 
reversionary  interest  insufficient,  179. 

the  injury, 

an  entry  of  defendant  essential,  178.  9. 
what  entry  sufficient,  178.  9. 
nonfeasance  won't  suffice,  179. 
when  it  lies  against  a  lessee,  joint-tenant,  &c.  Ifid 
lie  act  of  an  agent,  servant,  &.c.  wljeii,  IbL 
when  the  principat  is  not  liable,  IhL 


1.  where  an  erruneous  judg^ment,  Kc  is  given,  1^2 r 

2.  when  the  court  has  no  juribdiction,  1^4' 

3  where  the  proceedings  were  defective,  184.  5. 

4.  where  the  proceSi>  was  miaapplicd,  &c.  185. 

5.  when  the  process  is  abused,  &wC.  185. 

6.  where  a  ministerial  officer  has  acted  without  warrant,  I8i. 
7  wfiere  the  process  was  legal  but  maliciously  issued,  187- 

pleadings,  costs  and  judgment  in,  in  general,  187, 8. 


title  of  court  and  term,  2G1  to  264. 
venue  in,  (see  title  Venue  ) 

commencement,  2E5  to  2S2. 

statement  ot  ihe  matter  or  thing  affected,  362  to 

of  the  plaintifl*8  right  <v  interest,        to  374. 

of  the  injury,  22A  to  rsH5. 

of  the  damages,  oSi  to  S'JQ. 

alia  enoi  mia,  387.  8. 
conclusion,  39Z  to 


pledges,  4iKL 
several  cfjunts  in,  393- 
PleoM  in,  (see  title  I^ltas  and  particular  title*,) 

general  issue  in,  in  general  when  proper,  491,  2. 
special  plea  in  general  when  proper,  492. 
^in  trespass  to  persons, 

when  plea  should  be  special,  492,  3. 
in  trespass  to  personal  property, 

when  plea  should  be  special,  493.  4. 
in  trespass  to  real  property, 

when  pica  should  be  special,  494  to  496. 
in  actions  against  justices,  8cc.  496. 


TROVER,  action  of, 

general  applicability  of,  147. 

in  respect  of  what  personal  property  it  lies,  149. 

what  interest  the  plaintffT  must  have,  150.  1,  2. 

for  what  injury,  and  wfcat  amounts  to  a  conversion,  152. 


for  what  in  i 


defloration  in. 


Replieatioiu  in,  (see  title  Heplicatiom.) 
Bejoindera  in,  (see  title  Rejoinder.) 
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THO  VER— (coi»/f  iii«"<^  ) 

a  wrongfii)  taking,  152^ 
aasumption  of  property*  153. 
demand  and  refusal,  154,  5, 
apj»tn«Jt  whom  it  don't  lie,  155. 
plcHdings,  &c.  therein  in  gt^nend,  156,  7. 
plcadines  tlierein  in  particular, 
declaration, 

title  of  court  and  term,  261  to  264. 
venue  in,  (see  title  Venue.) 
commencement,  2B5.  to  2^ 
stiitemcnt  of  the  matter  or  thing  aflFeded,  362  to 
of  the  plaintiff  '»  rig^ht  or  interest,  364  to  374- 
of  the  injury,  3Z4io385. 
pledges,  400. 
special  plea  in,  when  advisable,  489,  490. 

TRUSTEE,  (see  title  Cettui  que  Trutt.) 
when  he  must  sue,  3,  4,  5. 
under  composition  deed  cannot  sue,  IL 

wlien  he  may  he  sufd,  and  \vhf*n  not,  46.  66^ 
auctioneer  and  stakeholder  considered  as  such,  25. 

TURNPIKE  ACT. 

persons  acting  under  it  may  plead  general  issue,  426. 

UN1>ER  LESSEE  when  not  liable,  36. 

UNDER  SHERIFF. 

when  cannot  be  sued,  73. 

USE  AND  OCCUPATION. 

assumpsit  for,  form  of  the  count,  33S, 

defendant  estopped  from  disputing  lessor's  title,  575. 

USURY. 

may  be  given  in  evidence  in  assumpsit,  470.  '  ^ 

must  be  pleaded  in  actions  on  specialty,  479,  490. 
replication  to  plea  of  in  assumpsit,  2i2< 

in  debt,  555. 

VARIANCE,  (see  titles  Dfclarathtu,  PUtUt  and  Differmt  Actioru.) 
between  writ  and  declaration  cannot  be  pleaded,  438,  9. 

how  to  be  taken  advantage  of,  439.  24^ 

in  names  of  the  parties,  249,  250,  1,  2. 

in  number  of  parties,  252.  • 

in  the  character  in  which  the  parties  sue,  &c.  253, 

in  the  cause  and  form  of  action,  254.  5- 
in  a  declaration  from  facts,  when  material  or  not,  302  to  308. 

in  case,  372  to  374 

in  day  or  time  or  place  when  not  material,  (see  titles  Time  aad  TfliKe,)  383,  4. 

VENUE. 

particular  points, 

where  to  be  laid  in  actions  bv  original,  246.  273. 
when  bail  discharged  by  mistakes,  246.  242.  273,  4. 
in  a  declaration, 

general  rules  as  to  laying  it,  267,  8,  9. 
when  locaJ.  n\ust  be  laid  in  real  county, 
real  actions.  271.  268. 
ejectment,  271.  26a 

actions  for  injuries  to  real  property,  ways,  &c.  271- 
trespa&s  and  replevin,  384,  5. 
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VENUE— (coj»n/mc(/.) 

when  no  remedy  here  where  land  is  out  of  England,  721. 
venue  may  be  laid  in  another  county)  with  consent  and  by 

leave  of  the  court,  271. 
option  uf  one  of  several  counties  when,  271,  2. 
in  debt  or  scire  facias,  on  recognisance  of  rent,  222. 
in  debt  on  judgment,  272. 

debt  for  rent-charge  against  pernor  of  the  profits.  272.  3. 
local  custom,  273. 
when  tratuitory. 

actions  for  injuries  to  the  person  or  personal  property,  27S. 
actions  on  cuniructs,  2Z3i 
when  advisable  to  lay  it  in  proper  county,  274. 
in  actions  on  leute*^  €>  e. 

transitory  between  lessor  and  lessee,  274,  5. 
though  land  lie  abroad,  274. 
in  the  deiinet  against  an  executor,  275. 
is  local  in  the  debet  and  detinet  against  executor,  375. 
transitory  in  covenant  by  assignee  of  lessor  against  lessee,  275. 

or  in  covenant  by  lessee  against  assigntt  of  reversion,  275. 
bat  local  in  4ebt  by  assignee  or  devisee  of  reversion  against 
lessee,  275. 

local  in  any  action  by  or  against  assignee  of  lessee,  275,  6. 

or  against  executors  of  lessee  in  debet  and 
detinet,  275,  6. 

local  by  ttatutet. 

actions  on  what  penal  statutes,  276.  7. 

does  not  relate  to  actions  on  all  penal  statutes,  ib.  3  Anstr.  871. 

in  actions  against  justices  of  the  peace,  &c.  27r. 

against  parties  acting  under  the  highway  acts,  8cc.  279. 
where  the  cause  of  action  arises  in  two  counties,  277. 
mode  of  stating  the  venue, 

in  margin  when  it  aids,  &c.  279,  28Q. 

in  the  body  of  the  declaration,  28(i 

when  a  particular  parish  or  place  to  be  stated,  200. 

in  inferior  court,  28Q,  1. 

where  the  matter  has  occurred  abroad,  281. 

in  stating  matter  of  record,  2SL 

should  be  stated  distinctly  to  every  material  fact,  281.  2. 

when  the  place  is  or  is  not  material,  282,  3.  384.  5.  * 

MKtrespass  and  replevin,  384^  5. 
consequences  of  mistake  and  when  aided,  283,  4, 5. 
in  a  plea  in  abatement  not  necessary,  44. 
in  a  plea  in  bar  not  necessary,  517. 

VERIFICATION. 

when  a  plea  should  conclude  with  it,  537,  8. 
when  a  replication  should  so  concludt ,  616. 
the  word  verify  for  certify  not  material,  616. 

VIDELICET,  (see  title  Scilicet,) 
ef?bct  of  it,  308. 

matter  laid  under  it,  when  material  is  traversable,  SUL 

VI  ET  ARMIS. 

meaning  of  the  words,  123  to  1^  162. 

when  necessary  and  conscq»iencc  of  omission,  o75. 

when  improper  in  case,  14C.* 

VIRTUTE  CUJUS. 

when  the  allegation  is  not  traversable,  5Sr 
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WAGER  OF  LAW. 

wheti  permitted,  W7, 
when  not,  14b- 

WAGES. 

wtien  may  d<»dare  for  gcncrftMy,  33^. 
wlien  must  decbre  specially,  339,  £W0. 

WALES. 

pica  to  the  jurisdiction,  429,  430. 

WARRANT. 

sherirt  *s  not  neco«««ry  to  allege  that  it  vw«  under  seal,  522,  3. 

WARRANTY. 

actions  for  breach  of  atsitmpsit,  ^  3 . 

how  to  declare!  342^ 
case,  139. 

WARRANTY  AND  FINE. 

when  feme  covert  liable  to  be  sued  on,  43* 

WASTE,  (^ec  tiUe  TV^ei.) 

remedies  for,  case,  assumpsit  or  covenant, 
when  executors  cannot  sue  for,  5^ 
can  be  sued  for,  80. 

WATER  AND  WATERCOURSE,  ^ife^' 
remedy  for  injuries  to,  142^  •*  "* 

when  trespass  and  when  ca<!e,  ITS  * 
ejectment  forhow  to  be  broiig"ht,  188, 9.  ' 
declaraiion  for  obstructing  of,  3fiZ. 

WAY,  RIGHT  OF, 

remedies  for  injuries  to,  143- 

bow  to  be  described  in  pleadin|^,  3^ 

declaration  for  disturbance  of.  how  framed,  30r» 

not  repairing-  of,  399. 
pleas  of,  rijjht  of  way  must  be  pleaded,  49i. 

when  to  be  pleaded  by  metes  and  bounds,  609,  610. 
i-eplication  to  pleas  of,  how  to  conclude,  568^  592.  |jg 

vvh*^n  the  repliratioii  should  be  special,  608.  9. 
new  assignment  extra  viara,  and  costs  upon,  562^  609. 611,  6t2. 

WIFE,  (see  title  Partie*  to  the  Action  and  Baron  and  Feme.) 
WINDOWS,  (see  title  Ancient  Lights.) 

WORDS,  (see  title  Slander.) 

of  what  Engrlish  words  the  court  take  notice,  222,  3. 

WORK  ;\ND  LABOUR. 

common  counts  for,  when  proper  or  not,  3^9,  o40. 

WITNESS. 

remedy  against  for  not  attending  a  trial,  14L  9  East,  4^ 

WRIT. 

pleas  in  abatement  to,  (sec  title  Ahateinent,)  432. 

END  OF  VOLtTME  I.  .. 


